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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  ll.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ti  ie  Superintendent  of  Documents.  Prices  of 
new  books  are  Mated  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  212 
[INS  No.  1397-93] 

Unavailability  of  Transit  Without  a  Visa 
to  Citizens  of  the  Former  Socialist 
Federal  Republic  of  Yugoslavia 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  requests  for 
comments. 

SUMMARY:  This  interim  rule  amends  8 
CFR  212.1(f)(3)  by  adding  the  Republics 
of  the  former  Socialist  Federal  Republic 
of  Yugoslavia  to  the  list  of  countries 
whose  nationals  are  prohibited  from 
transiting  through  the  United  States 
without  a  visa.  Civil  disorders  and 
resulting  deterioration  of  economic 
conditions  in  the  former  Socialist 
Federal  Republic  of  Yugoslavia  have 
been  accompanied  by  a  substantial 
increase  in  the  fraudulent  use  of  the 
Transit  Without  Visa  (TWOV) 
procedure.  This  rule  is  necessary  to 
eliminate  the  abuse  of  the  TWOV 
program  by  nationals  of  those  Republics 
which  were  formerly  a  part  of  the 
Socialist  Federal  Republic  of  Yugoslavia 
which  include  Bosnia,  Croatia,  Serbia, 
Montenegro,  Slovenia,  and  Macedonia. 
OATES:  This  rule  is  effective  January  19, 
1993.  Interested  persons  are  invited  to 
submit  written  comments  on  or  before 
February  18, 1993. 

ADDRESSES:  Please  submit  written 
comments,  In  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  2001-D, 
Washington,  DC  20536.  Please  include 
INS  number  1397-93  on  your 
correspondence  to  ensure  proper  and 
timely  handling. 

FOR  FURTHER  INFORMATION  CONTACT: 


Una  Brien,  Assistant  Chief  Inspector, 
Inspections  Division,  Immigration  and 
Naturalization  Service,  425 1  Street, 

NW.,  room  7228,  Washington,  DC 
20536,  Telephone  (202)  514-2681. 
SUPPLEMENTARY  INFORMATION:  Section 
212(d)(4)(C)  of  the  Immigration  and 
Nationality  Act  (the  Act)  provides 
authority  to  the  Attorney  General  acting 
jointly  with  the  Secretary  of  State  to 
waive  nonimmigrant  visa  requirements 
for  aliens  who  are  in  continuous  and 
direct  transit  through  the  United  States 
and  are  using  a  carrier  who  has  entered 
into  a  TWOV  agreement  with  the 
Immigration  and  Naturalization  Service 
(the  Service)  as  provided  in  section 
238(c)  of  the  Act. 

The  Service  is  facing  an  increasing 
problem  with  aliens  using  the  TWOV 
privileges  to  gain  entry  into  the  United 
States  by  claiming  political  asylum. 
Specifically  there  has  been  an  increase 
in  the  abuse  of  the  TWOV  program  by 
nationals  of  the  Republics  that  formally 
comprised  the  Socialist  Federal 
Republic  of  Yugoslavia.  As  a  result  air 
carriers  transporting  these  aliens  have 
become  victims  of  this  abuse  since  they 
are  liable  for  fines  and  detention  costs 
associated  with  TWOV  participants  who 
do  not  depart,  the  United  States  in  a 
timely  manner.  Therefore  until  further 
notice,  the  Service  is  adding  all  the 
Republics  that  formerly  comprised  the 
Socialist  Federal  Republic  of  Yugoslavia 
to  the  list  of  countries  whose  nationals 
will  not  be  able  to  transit  the  United 
States  without  a  visa. 

The  Service’s  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comments, 
ic  based  upon  the  "good  cause” 
exception  found  at  5  U.S.C.  553(b)  (A)- 
(B)  and  553(d)  (2>— {3).  The  reasons  and 
the  necessity  for  the  immediate 
implementation  of  this  interim  rule  are 
as  follows:  this  rule  is  necessary  to 
prevent  an  anticipated  sharp  increase  in 
the  abuse  of  the  TWOV  procedure  by 
nationals  of  the  former  Socialist  Federal 
Republic  of  Yugoslavia  in  the  near 
future.  Further,  there  is  a  reasonable 
concern  that  publication  of  this  rule 
with  an  effective  date  30  or  60  days  after 
publication  could  lead  to  the  counter 
productive  result  of  a  surge  of 
individuals  attempting  to  make 
fraudulent  use  of  the  TWOV  procedure, 
dining  the  interval  between  the 
publication  of  the  rule  and  its  effective 
date.  To  preempt  such  a  reaction,  the 


rule  is  made  effective  upon  the  date  of 
its  publication. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Passports  and  visa. 
Ports  of  entry,  Travel  restrictions. 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1102, 1103, 1182, 
1184, 1225, 1226, 1228, 1252;  8  CFR  part  2. 

2.  Section  212.1  is  amended  by 
revising  the  first  sentence  in  paragraph 
(f)(3)  to  read  as  follows: 

f  212.1  Documentary  requirements  for 
nonimmigrant*. 

***** 

(0  •  •  * 

(3)  Unavailability  to  transit.  This 
waiver  of  passport  and  visa  requirement 
is  not  available  to  an  alien  who  is  a 
citizen  of  Afghanistan,  Bangladesh, 
Cuba,  India,  Iran,  Iraq,  Libya,  Pakistan, 
Sri  Lanka,  or  a  national  of  a  Republic  of 
the  former  Socialist  Federal  Republic  of 
Yugoslavia  which  includes  Bosnia, 
Croatia,  Serbia,  Montenegro,  Slovenia, 
and  Macedonia.  *  *  * 

*  *  *  *  * 

Dated:  January  12, 1993. 

GeneMcNary, 

Commissioner,  Immigration  and 
Naturalisation  Service. 

[FR  Doc.  93-1136  Piled  1-15-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  92-CE-39-AD;  Amendment  39- 
8470;  AD  93-01-16] 

Airworthiness  Directives;  Beech  Model 
1900C  Airplanes 

AGENCY;  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Beech  Model  1900C 
airplanes.  This  action  requires 
inspecting  the  pneumatic  deice  lines 
and  the  deice  distributor  valve  for  fuel 
leakage,  replacing  any  fuel 
contaminated  parts,  and  modifying  the 
wet  wing  fuel  barriers.  The  Federal 
Aviation  Administration  (FAA)  has 
received  reports  of  fuel  leakage  from  the 
wet  wing  fuel  barriers  into  the 
pneumatic  deice  system  and  deice 
boots,  which  could  enter  into  the 
electrically-heated  stall  warning  vane 
housing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an  airplane 
fire  caused  by  this  condition. 

DATES:  Effective  March  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  8, 
1993. 

ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation, 

P.O.  Box  85,  Wichita,  Kansas  67201- 
0085.  This  information  may  also  be 
examined  at  the  FAA,  Centra!  Region, 
Office  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  M.  Peterson,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4145;  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Beech 
Model  1900C  airplanes  was  published 
in  the  Federal  Register  on  September  3, 
1992  (57  FR  40359).  The  action 
proposed  to  require  inspecting  the 
pneumatic  deice  lines  and  the  deice 
distributor  valve  for  fuel  leakage, 
replacing  any  fuel  contaminated  parts, 


and  modifying  the  wet  wing  fuel 
barriers.  The  proposed  actions  would  be 
accomplished  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Beech  Service.Bulletin  No.  2430,  dated 
March  1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No  - 
comments  were  received  on  the 
proposed  rule  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

After  careful  review,  the  FAA  nas 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  145  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
21  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Parts  cost  approximately 
$119  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$184,730. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a ' 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39 — AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423,  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-01-16  Beech  Aircraft  Corporation: 

Amendment  39-8470;  Docket  No.  92- 
CE— 39-AD. 

Applicability.  Model  1900C  airplanes, 
serial  numbers  UC-1  through  UC-174  and 
UD-1  through  UD-6  (also  referred  to  as 
Model  G-12J).  certificated  in  any  category. 

Compliance:  Required  within  the  next  200 
hours  time-in -service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  an  airplane  fire  caused  by  fuel 
entering  tb«'  electrically-heated  stall  warning 
vane  housing,  accomplish  the  following; 

(a)  Inspect  the  pneumatic  deice  lines  and 
the  deice  distributor  valve  for  fuel  leakage  in 
accordance  with  Parts  I  and  II  of  the 
Accomplishment  Instructions  section  of 
Beech  Service  Bulletin  (SB)  No.  2430,  dated 
March  1992.  Prior  to  further  flight,  replace 
any  fuel  contaminated  parts  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  section  of  the  referenced  service 
information. 

(b)  Modify  the  wet  wing  fuel  barriers  in 
accordance  with  Parts  III  and  IV  of  the 
Accomplishment  Instructions  section  of 
Beech  SB  No.  2430,  dated  March  1992. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
room  100,  Wichita,  Kansas  67209.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(e)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Beech  Service  Bulletin  No. 
2430,  dated  March  1992.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
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67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  (39-8470)  becomes 
effective  on  March  8, 1993. 

Issued  in  Kansas  City,  Missouri,  on  January 
11, 1993. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  93-1175  Filed  1-15-93;  8:45  am) 

BILUNG  CODE  4*10-13-0 


14  CFR  Part  97 

[Docket  No.  27103;  Arndt  No.  1527] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 

US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDCJ/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  $  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  type  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOT  AMs  is  of  such  duration  as 


to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOT AMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOT AM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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2.  Part  97  is  amended  to  read  as 
follows: 


List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  Instrument, 
Incorporation  by  reference.  Issued  in 
Washington,  DC  on  January  1, 1993. 
Thomas  C  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  tot  he 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 


Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1S10;  49  U.S.C.  106(g)  (revised  Pub. 
L.  97-449,  January  12, 1983);  and  14  CFR 
11.49  (b)(2). 


§§  97.23,  97.25, 97.27, 97.29, 97.31,  97.33, 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR / 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SLAPs; 
§97.33  RNAV  SLAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 


NFDC  Transmittal  Letter 


Effective 

State 

City 

Airport 

FDC  No. 

SIAP 

12/14/92  . 

GA 

Winder  . 

2/7494 

VOR/DME  RNAV  RWY  23,  ORIG. 

12/18/92 

CA 

Santa  Maria  Public  . 

2/7573 

LOC/DME  BC-A  AMDT  10. 

12/18^92 

OR 

Tillamook  . 

2/7572 

NDB-A  AMDT  1. 

12/21/92 

OH 

Mansfield  Lahm  Muni  . 

2/7600 

ILS  RWY  32  AMDT  15. 

12/21/92 . 

OH 

Mansfield  . 

Mansfield  Lahm  Muni  . 

2/7601 

NDB  RWY  32  AMDT  11. 

12/22/92  . 

MA 

Boston . 

General  Edward  Lawrence  Logan 

2/7625 

ILS/DME  RWY  33L  AMDT  21. 

12/22/92  . 

MO 

Inti. 

Kansas  City  Downtown  . 

2/7606 

ILS  RWY  3  AMDT  1. 

12/22/92  . 

MO 

Kansas  City  . 

Kansas  City  Downtown  . 

2/7609 

NDB  RWY  19  AMDT  16. 

12/22/92  . 

R| 

Block  Island  . 

Block  Island  State . 

2/7619 

VOR  RWY  28  AMDT  3. 

12/22/92  . 

WV 

Parkersburg  . 

Wood  County -Gill  Robb  Wilson 

2/7623 

ILS  RWY  3  AMDT  10. 

Field. 

12/23/92  . 

MA 

Bedford  . 

Laurence  G.  Hanscom  Field . 

2/7658 

NDB  RWY  11  AMDT  19. 

12/23/92  _ 

MA 

Laurence  G.  Hanscom  Field . 

2/7659 

ILS  RWY  11  AMDT  22. 

12/23/92  . 

MA 

Laurence  G.  Hanscom  Field . 

2/7660 

VOR  RWY  23  AMDT  8. 

12/23/92  . . . 

MA 

New  Medford  Muni  . 

2/765S 

ILS  RWY  5  AMDT  24. 

12/23/92  . 

MA  1 

New  Bedford  Muni . 

2/7661 

LOC  BC  RWY  23  AMDT  10. 

12/23/92  . 

TX 

Robert  Mueller  Muni . 

2/7641 

ILS  RWY  31 L  AMDT  32. 

12/26/92  . 

IA 

Burlington . 

Burlington  Muni . 

2/7715 

NDB  RWY  36  AMDT  8. 

NTDC  Transmittal  Letter  Attachment 

Santa  Maria 

Santa  Maria  Public 
California 

LOC/DME  BC-A  AMDT  10... 

Effective:  12/18/92 
FDC  2/7573/SMX/  FI/P  Santa  Maria 
Public,  Santa  Maria,  CA.  LOC/DME  BC- 
A  AMDT  10...Koaks  DME  FIX...RZS  R- 
286/29  DME.  Delete  Initial  Segment 
Gaviota  VORTAC  (GVO)  to  KOAKS 
DME  FIX.  Delete  Note.. .Radar  Required. 
Delete  note.. .Activate  MALSR  RWY 
12 — CTAF.  This  becomes  LOC/DME 
BC-A  AMDT  10A. 

Winder 

Winder 

Georgia 

VOR/DME  RNAV  RWY  23,  ORIG... 
Effective:  12/14/92 
FDC  2/7494/WDR/  FI/P  Winder, 
V/inder.  GA.  VOR/DME  RNAV  RWY  23, 
Orig....S-23  MDA  1400  HAT  471  All 
Cats.  This  becomes  VOR/DME  RNAV 
RWY  23.  ORIG  A. 

Burlington 

Burlington  Muni 
Iowa 

NDB  RWY  36  AMDT  8... 

Effective:  12/28/92 


FDC  2/7715/BRL/  FI/P  Burlington 
Muni.  Burlington,  LA.  NDB  RWY  36 
AMDT  8....MIN  ALT  LAMBS  INT  1260'. 
THIS  IS  NDB  RWY  36  AMDT  8A. 

Boston 

General  Edward  Lawrence  Logan  Inti 
Massachusetts 

ILS/DME  RWY  33L  AMDT  21... 
Effective:  12/22/92 
FDC  2/7625/BOS  FI/P  General 
Edward  Lawrence  Logan  Inti,  Boston, 
MA.  ILS/DME  RWY  33L  AMDT  21...S- 
ILS  33L  VIS  CAT  D  RVR  1800.  THIS  IS 
ILS/DME  RWY  33L  AMDT  21A 

New  Bedford 

New  Bedford  Muni 

Massachusetts 

ILS  RWY  5  AMDT  24... 

Effective:  12/23/92 
FDC  2/7655/EWB/  FI/P  New  Bedford 
Muni,  New  Bedford,  MA..ILS  RWY  5 
AMDT  24...MIN  ALT  AT  EW  LOM  1500 
LOC  ONLY.  THIS  IS  ILS  RWY  5  AMDT 
24A. 

Bedford 

Laurence  G.  Hanscom  Field 

Massachusetts 

NDB  RWY  11  AMDT  19... 

Effective:  12/23/92 


FDC  2/7658/BED/  FI/P  Laurence  G. 
Hanscom  Field,  Bedford,  MA.  NDB 
RWY  11  AMDT  19... Circling  Cat  B  720/ 
HAA  587.  This  is  NDB  RWY  11  AMDT 
19A. 

Bedford 

Laurence  G.  Hanscom  Field 

Massachusetts 

ILS  RWY  11  AMDT  22... 

Effective:  12/23/92 
FDC  2/7659/BED/  FI/P  Laurence  G. 
Hanscom  Field,  Bedford,  MA.  ILS  RWY 
11  AMDT  22.. .Circling  MDA/HAA  CAT 
A  700/567,  B/C  720/587.  THIS  IS  ILS 
RWY  11  AMDT  22A. 

Bedford 

Laurence  G.  Hanscom  Field 

Massachusetts 

VOR  RWY  23  AMDT  8... 

Effective:  12/23/92 
FDC  2/7660/BED/  FI/P  Laurence  G. 
Hanscom  Field,  Bedford,  MA.  VOR 
RWY  23  AMDT  8... Circling  CAT  A  700/ 
HAA  567.  This  is  VOR  RWY  23  AMDT 
8A. 

New  Bedford 

New  Bedford  Muni 
Massachusetts 

LOC  BC  RWY  23  AMDT  10... 

Effective:  12/23/92 
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FDC  2/7661 /EWB/  FI/P  New  Bedford 
Muni,  New  Bedford,  MA.  LOC  BC  RWY 
23  AMDT 10.. .ADD  Notes...  INOP  table 
does  not  apply  to  CATS  A,  B,  C.  for 
INOP  MALSR  increase  S-23  CAT  D  VIS 
1/4  mile  and  Providence  ALSTG  MINS 
S-23  CAT  C  VIS  1/4  mi.  This  is  LOC  BC 
RWY  23  AMDT  10A. 

Kansas  City 

Kansas  City  Downtown 
Missouri 

ILS  RWY  3  AMDT  1... 

Effective:  12/22/92 
FDC  2/7608/MKC/  FI/P  Kansas  City 
Downtown,  Kansas  City,  Mo.  ILS  RWY 
3  AMDT  1...  all  CATS  S-LOC-3  MDA/* 
HAT  1240/496.  This  becomes  ILS  RWY 
3  AMDT  1A. 

Kansas  City 

Kansas  City  Downtown 
Missouri 

NDB  RWY  19  AMDT  16... 

Effective:  12/22/92 
FDC  2/7609/MKC/  FI/P  Kansas  City 
Downtown,  Kansas  City,  MO.  NDB  RWY 
19  AMDT  16...all  CATS  S-19/cirding 
MDA/HAT(HAA)  1480/702(701).  RIS 
VOR/DME  MIN  unchanged.  This 
becomes  NDB  RWY  19  AMDT  16A. 

Mansfield 

Mansfield  Lahm  Muni 
Ohio 

ILS  RWY  32  AMDT  15... 

Effective:  12/21/92 
FDC  2/7600/MFD/  Fl/P  Mansfield 
Lahm  Muni,  Mansfield,  OH.  ILS  RWY 
32  AMDT  15. ..delete  note...when  using 
Cleveland. ..thru.. .table  does  not  apply. 
Add  note...  When  using  Cleveland 
Hopkins  altimeter  setting...  1.  For 
inoperative  MALSR  increase  all  S-ILS 
32  visibilities  1/2  mile.  2.  inoperative 
table  does  not  apply  to  S-LOC  32  CATS 
A/B.  This  is  ILS  RWY  32  AMDT  15A. 

Mansfield 

Mansfield  Lahm  Muni 
Ohio 

NDB  RWY  32  AMDT  11... 

Effective:  12/21/92 
FDC  2/7601/MFD/  FI/P  Mansfield 
Lahm  Muni,  Mansfield,  OH.  NDB  RWY 
32  AMDT  ll...delete  note...CAT  B  2-32 
visibility.. .thru.. .altimeter  setting 
minimums.  Add  note...  For  inoperative 
MALSR  increase  CAT  B  S-32  visibility 
1/2  mile  when  using  Cleveland  Hopkins 
altimeter  setting.  This  is  NDB  RWY  32 
AMDT  11A. 

Tillamook 

Tillamook 

Oregon 

NDB- A  AMDT  1... 

Effective:  12/18/92 
FDC  2/7572/S47/  Fl/P  Tillamook, 
Tillamook,  OR.  NDB-A  AMDT  1... 


correct  CRS  and  DSTC  (LYNSY  TO 
TKW  NDB)  to  118.00/5.80.  Remove  light 
note.  ALTN  MINS  NA.  This  becomes 
NDB-A  AMDT  1A. 

Block  Island 

Block  Island  State 

Rhode  Island 

VOR  RWY  28  AMDT  3... 

Effective:  12/22/92 
FDC  2/7619/BID/  FI/P  Block  Island 
State,  Block  Island,  RI.  VOR  RWY  28 
AMDT  3. ..Change  minimum  altitude  at 
SEY  VOR/DME  4  DME  from  720  to  580. 
This  is  VOR  RWY  28  AMDT  3A. 

Austin 

Robert  Mueller  Muni 
T6X8S 

ILS  RWY  31L  AMDT  32... 

Effective:  12/23/92 
FDC  2/7641/AUS/  FI/P  Robert 
Mueller  Muni,  Austin,  TX.  ILS  RWY 
31L  AMDT  32.. .Increase  sidestep  RWY 
31R  CAT  C  VIS  TO  1V4  miles.  This  is 
ILS  RWY  31L  AMDT  32A. 

Parkersburg 

Wood  County-Gill  Robb  Wilson  Field 

West  Virginia 

ILS  RWY  3  AMDT  10... 

Effective:  12/22/92 

FDC  2/7623/PKB/  FI/P  Wood  County- 
Gill  Robb  Wilson  Field,  Parkersburg, 
WV.  ILS  RWY  3  AMDT  10...Delete  GS 
unusable  below  940'.  This  becomes  ILS 
RWY  3  AMDT  10A. 

|FR  Doc.  93-1161  Filed  1-15-93;  8:45  am] 
BILLING  CODE  4910-13-M 


14CFR  Part  97 

[Docket  No.  27102;  AmdL  No.  1526) 

Standard  Instrument  Approach: 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters,  Building, 

800  Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 

4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
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depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  ander  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  Navigation 


(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC,  on  January  1, 
1993. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 
1354(a).  1421  and  1510;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 
1983);  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35  [Amended] 

By  amending:  §97.23  VOR,  VOR/ 

DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

“‘Effective  April  1,  1993 

Paso  Robles,  CA,  Paso  Robles  Muni,  VOR I 
DME  RWY  19,  Arndt.  3 

‘“Effective  March  4,  1993 

Seattle,  WA,  Boeing  Field/King  County  Inti, 
ILS  RWY  13R,  Arndt. 

‘“Effective  February  4,  1993 
Salisbury,  MD,  Salisbury-Wicomico  County 
Regional,  ILS  RWY  32,  Arndt.  5 
Roxboro,  NC,  Person  County,  LOC  RWY  6, 
Arndt.  2 

Harrisburg,  PA,  Harrisburg  Inti,  VOR  RWY 
31,  Orig. 

Lebanon,  TN,  Lebanon  Muni,  VOR/DME-A, 
Arndt.  8 

Lebanon,  TN,  Lebanon  Muni,  NDB  RWY  18, 
Amdt.  3 

Dallas,  TX,  Addison,  LOC  RWY  33,  Amdt.  2 
Dallas,  TX,  Addison,  NDB  RWY  15,  AmdL  4 
Dallas,  TX.  Addison,  ILS  RWY  15,  Amdt.  8 
Dallas,  TX,  Addison,  VOR/DME  RNAV  RWY 
33,  Orig. 

Charleston,  WV,  Yeager,  VOR-A,  Amdt.  12 
Charleston,  WV,  Yeager,  VOR/DME  RNAV 
RWY  15,  Amdt.  2 

Charleston,  WV,  Yeager,  VOR/DME  RNAV 
RWY  33,  Amdt.  2 

Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Fid,  NDB  RWY  12,  Amdt.  17 


Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Fid,  ILS  RWY  12.  Amdt.  10 
Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Fid,  ILS  RWY  30,  Amdt.  4 
Huntington.  WV,  Tri-State/Milton  J.  Ferguson 
Fid,  RADAR-1,  Amdt.  5. 

(FR  Doc.  93-1162  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
[Regulations  No.  16] 

R1N  0960-AC95 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Eligibility 
for  Benefits  for  Children  of  Armed 
Forces  Personnel  Stationed  Overseas 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  reflects  the 
provisions  of  section  8009  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989,  Public  Law  (Pub.  L.)  101-239, 
which  amended  sections  1611(f)  and 
1614(a)(1)(B)  of  the  Social  Security  Act 
(the  Act).  These  provisions  provide  that 
certain  children  of  armed  forces 
personnel  living  overseas  may  continue 
to  be  eligible  for  supplemental  security 
income  (SSI)  benefits  while  living 
outside  the  United  States.  These 
provisions  are  effective  with  respect  to 
benefits  for  months  after  March  1990. 
EFFECTIVE  DATES:  This  rule  is  effective 
on  January  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  965-1762. 
SUPPLEMENTARY  INFORMATION: 

This  regulation  reflects  the  provisions 
of  section  8009  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239,  which  amended  section 
1614(a)(1)(B)  of  the  Act.  As  amended, 
section  1614(a)(1)(B)  provides  that  SSI 
eligibility  may  continue  for  a  child 
living  outside  the  United  States  with  a 
parent  if  that  parent  is  a  member  of  the 
armed  forces  of  the  United  States  who 
is  assigned  to  permanent  duty  ashore 
outside  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States,  if  the  child  is  a  United  States 
citizen  and  was  eligible  for  SSI  for  the 
month  before  the  month  the  parent 
reported  for  overseas  duty.  This 
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provision  applies  to  SSI  benefits  that 
may  be  paid  for  months  after  March 
1990. 

Additionally,  section  8009  of  Public 
Law  101-239  amended  section  1611(f) 
of  the  Act  to  provide  that  a  child  as 
described  in  section  1614(a)(l)(B)(ii) 
need  not  be  present  in  the  United  States 
to  remain  eligible  for  payment. 

Some  sections  of  the  regulations  that 
deal  with  section  8009  are  being 
amended  in  a  separate  submittal  dealing 
with  suspension  and  termination  events 
affecting  eligibility  under  the  SSI 
program.  Final  rules  providing  that  a 
child  as  described  in  section 
1614(a)(l)(B)(ii)  qualifies  for  an 
exception  to  the  rules  of  ineligibility  for 
SSI  and  suspension  of  benefits  resulting 
from  being  outside  the  United  States 
will  be  set  out  at  §§  416.214  and 
416.1344(a)  and  published  shortly. 

We  now  are  revising  §  416.202  of  the 
regulations  to  reflect  that  a  child  as 
described  in  section  1614(a)(l)(B)(ii)  of 
the  Act  may  live  outside  the  United 
States  and  continue  to  be  eligible  for  SSI 
benefits.  In  addition,  we  are  adding 
§  416.215  to  reflect  that  eligibility  for 
SSI  benefits  may  continue  for  months 
after  March  1990  for  a  child  living 
outside  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States  when  the  child: 

•  Is  a  citizen  of  the  United  States; 

•  Is  living  with  a  parent  who  is  a 
member  of  the  armed  forces  of  the 
United  States  assigned  to  permanent 
duty  ashore  outside  the  United  States, 
the  District  of  Columbia,  Puerto  Rico, 
and  the  territories  and  possessions  of 
the  United  States;  and 

•  Was  eligible  for  an  SSI  benefit 
(including  any  federally  administered 
State  supplementary  payment)  for  the 
month  before  the  parent  reported  for 
such  duty. 

Public  Comments 


States,  and  aliens  with  permanent 
residence  in  the  United  States  under 
color  of  law. 

Response:  The  commenter  is  correct 
that  new  §  416.215(a)(2)  limits 
continued  SSI  eligibility  to  children 
overseas  who  are  citizens  of  the  United 
States.  This  limitation  is  required 
because  the  Act  clearly  provides  at 
section  1614(a)(1)(B)  that  only  an 
individual  who  (i)  “is  a  resident  of  the 
United  States  *  *  or  (ii)  “is  a  child 
who  is  a  citizen  of  the  United  States, 
who  is  living  with  a  parent  of  the  child 
who  is  a  member  of  the  Armed  Forces 
of  the  United  States  assigned  to  a 
permanent  duty  ashore  outside  the 
United  States  *  *  *”  can  be  eligible  for 
SSI  benefits.  Therefore,  we  are  rejecting 
the  change  suggested. 

We  are  adopting  this  rule  as  proposed. 
Regulatory  Procedures 
Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  since  the  costs  are 
expected  to  be  less  than  $100  million, 
and  the  threshold  criteria  for  a  major 
rule  are  not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

This  regulation  imposes  no  new 
reporting  or  recordkeeping  requirements 
subject  to  Office  of  Management  and 
Budget  clearance.  ^ 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplements!  Security 
Income  (SSI). 


These  rules  were  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
at  56  FR  58198  on  November  18, 1991. 
We  received  one  letter  commenting  on 
the  proposed  rules. 

Comment:  The  commenter  expresses 
concern  that  the  new  subparagraph  at 
§  416.215(a)(2),  which  states  that  a  child 
of  Armed  Forces  personnel  living 
overseas  may  continue  to  be  eligible  for 
SSI  if  he  or  she  is  a  citizen  of  the  United 
States,  appears  to  limit  eligibility  to 
citizens  of  the  United  States.  The 
commenter's  position  is  that  Congress 
did  not  intend  to  so  restrict  eligibility, 
and  the  commenter  suggests  that  this 
section  also  refer  to  nationals  of  the 
United  States,  aliens  lawfully  admitted 
for  permanent  residence  in  the  United 


Dated:  September  15, 1992. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Approved:  October  29, 1992. 

Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

Part  416  of  chapter  in  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  subpart  B 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1110(b),  1602, 1611, 
1614, 1615(c),  1619(a),  1631,  and  1634  of  the 
Social  Security  Act;  42  U.S.C.  1302, 1310(b), 
1381a,  1382, 1382c,  1382d(c),  1382h(a),  1383, 
and  1383c;  secs.  211  and  212  of  Pub.  L.  OS¬ 
es,  87  Stat.  154  and  155;  sec.  502(a)  of  Pub. 

L.  94-241,  90  Stat.  268;  sec.  2  of  Pub.  L.  99- 
643, 100  Stat.  3574. 

2.  Section  416.202  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1416.202  Who  may  get  SSI  benefits. 

*  #  •  *  * 

(b)  You  are  a  resident  of  the  United 
States  (§416.1603),  and— 

(1)  A  citizen  or  a  national  of  the 
United  States  (§416.1610); 

(2)  An  alien  lawfully  admitted  for 
permanent  residence  in  the  United 
States  (§416.1615); 

(3)  An  alien  permanently  residing  in 
the  United  States  under  color  of  law 
(§416.1618);  or 

(4)  A  child  of  armed  forces  personnel 
living  overseas  as  described  in 
§416.215. 

•  WWW* 

3.  Section  416.215  is  added  to  read  as 
follows: 

§416.215  You  are  a  child  of  armed  forces 
personnel  living  overseas. 

(a)  General  rule.  After  March  31, 1990, 
you  may  be  eligible  for  continuation  of 
SSI  benefits  if  you  live  overseas  and  if— 

(1)  You  are  a  child  as  described  in 
§416.1856; 

(2)  You  are  a  citizen  of  the  United 
States; 

(3)  You  are  living  with  a  parent  as 
described  in  §  416.1881  who  is  a 
member  of  the  armed  forces  of  the 
United  States  assigned  to  permanent 
duty  ashore  outside  the  United  States, 
the  District  of  Columbia,  Puerto  Rico, 
and  the  territories  and  possessions  of 
the  United  States;  and 

(4)  You  are  eligible  for  an  SSI  benefit 
(including  any  federally  administered 
State  supplementary  payment)  for  the 
month  before  your  parent  reported  for 
such  duty. 

(b)  Living  with.  You  are  considered  to 
be  living  with  your  parent  who  is  a 
member  of  the  armed  forces  if — 

(1)  You  physically  live  with  the 
parent  who  is  a  member  of  the  armed 
forces  overseas;  or 
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(2)  You  are  living  in  the  same 
household  as  the  military  parent  but 
your  presence  overseas  is  due  to  his  or 
her  permanent  duty  assignment. 

IFR  Doc.  93-1101  Filed  1-15-93;  8:45  am] 

BILLING  CODE  4190-2*-* 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  26 
[AG  Order  No.  1655-93] 

Implementation  of  Death  Sentences  in 
Federal  Cases 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  On  November  30, 1992  the 
Justice  Department  published  a 
proposed  rule  establishing  procedures 
for  executing  death  sentences  in  federal 
civilian  cases.  (57  FR  56536.)  The 
Department  has  carefully  reviewed  the 
public  comments  received  concerning 
the  proposed  rule.  As  a  result  of  the 
review,  the  Department  is  eliminating 
the  requirement  in  the  proposed  rule 
that  a  physician  be  present  at  the 
execution  and  the  provision  that  a 
physician  may  be  called  upon  to 
examine  the  body  of  the  prisoner  to 
determine  death.  A  provision  has  been 
added  to  the  final  rule  making  clear  that 
medical  professionals  may  decline  to 
participate  in  the  execution  for  reasons 
of  medical  ethics.  Finally,  a  minor 
change  has  been  made  to  charge  the 
Director  of  the  Federal  Bureau  of 
Prisons  with  establishing  procedures  for 
disposing  of  the  prisoner’s  remains. 
effective  DATE:  This  rule  is  effective 
February  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  M.  Nanovic,  Office  of  General 
Counsel.  Federal  Bureau  of  Prisons,  320 
First  Street,  NW.,  room  754, 

Washington,  DC  20534,  (202)  307-3062. 
SUPPLEMENTARY  INFORMATION:  The 
twenty-three  comments  received 
concerning  the  proposed  rule  came  from 
medical  associations  and  physicians, 
criminal  defense  attorneys,  advocates 
for  prisoners’  rights  and  the  media,  and 
from  private  citizens.  All  of  the 
comments  suggested  changes  to  the 
proposed  rule  and  several  urged  its 
retraction.  The  Department  carefully 
reviewed  and  considered  all  of  the 
comments  before  preparing  this  final 
rule. 

Participation  by  Physicians 

Nearly  half  the  comments  on  the 
proposed  rule  came  from  medical 
associations  and  physicians  objecting  to 
the  provisions  that  a  physician  be 


present  at  the  execution,  §  26.4(c)(1), 
and  that  a  physician  or  other  qualified 
ersonnel  determine  that  the  prisoner 
as  died,  §  26.4(g).  The  longest 
submissions  were  from  the  American 
Medical  Association  (AMA)  and  the 
American  College  of  Physicians.  These 
two  associations  agreed  with  most  other 
physicians  and  medical  associations 
commenting  on  the  rule  that  medical 
ethics  prohibit  physicians  from 
pronouncing  the  death  of  a  prisoner. 

The  two  associations  and  other 
commenters  also  stated  that  medical 
ethics  prohibit  physicians  from  even 
attending  an  execution  in  a  professional 
capacity.  Some  commenters  suggested 
revising  the  proposed  rule  to  permit 
federal  employees  to  decline  to 
participate  in  executions  not  only  on 
religious  and  moral  grounds,  as 
presently  expressly  provided,  but  also 
for  reasons  of  medical  ethics.  Three 
commenters  recommended  expressly 
forbidding  physician  participation. 

The  commenters’  accounts  of  the 
precise  dictates  of  medical  ethics  varied, 
and  the  AMA  noted  that  within  that 
single  organization  physicians'  role  in 
executions  has  been  the  subject  of 
“evolving  AMA  policy  for  more  than  a 
decade.’’  As  recently  as  1980  the  AMA 
stated  that  a  “physician  may  make  a 
determination  or  certification  of  death 
*  *  Current  Opinion  2.06  of  the 
Council  on  Ethical  and  Judicial  Affaiis 
(emphasis  added).  It  should  be  noted 
that  the  pronouncements  of  the  AMA 
and  other  associations  do  not 
themselves  bind  physicians,  but  do 
influence  the  ethical  rules  applied  by 
state  medical  societies  and  boards. 

The  Department  wishes  to  ensure 
orderly,  professional  executions  that 
conform  with  established  medical 
ethics.  Again,  as  recounted  by  the  AMA, 
that  organization  and  others  recently 
have  made  aggressive  changes  in  their 
positions  on  the  ethics  of  physicians’ 
participation  in  the  death  penalty. 
Ultimately  the  Department  may 
determine  that  a  responsibly-conducted 
execution  cannot  conform  with  all  of 
the  medical  associations’  statements  on 
medical  ethics.  For  instance,  the 
position  adopted  by  the  College  of 
Physicians,  and  under  review  by  the 
AMA,  that  medical  ethics  prohibit 
physicians  from  "providing  psychiatric 
information  to  certify  competence  to  be 
executed”  threatens  to  eliminate  what 
the  Supreme  Court  has  essentially 
determined  to  be  a  constitutionally- 
required  predicate  to  executions.  Nor  is 
it  clear  that  such  a  prohibition— or 
indeed,  the  prohibitions  on  physician 
presence  or  pronouncement  of  death  at 
executions — follows,  as  the  AMA  and 
College  contend,  from  the  Hippocratic 


injunction  to  “do  no  harm.”  It  is 
noteworthy,  finally,  that  most  state 
death  penalty  procedures  entail  more 
physician  involvement  than  desired  by 
the  AMA  and  College  of  Physicians. 

Nonetheless,  it  cannot  be  said  at  this 
point  that  the  statements  of  medical 
ethics  offered  by  the  associations  and 
physicians  who  commented  on  the 
proposed  rule  necessarily  conflict  with 
orderly,  professional  executions. 

Perhaps,  when  it  has  developed  detailed 
procedures  for  lethal  injection,  or  has 
experience  administering  the  injections, 
the  Department  will  conclude  that  a 
physician  need  not  be  present.  The 
proposed  rule  contemplated  that  the 
Bureau  of  Prisons  might  wish  to  select 
someone  other  than  a  doctor — a  coroner, 
for  instance — to  pronounce  death;  here, 
too,  there  is  no  reason  to  insist  in  the 
rule  itself  that  death  might  be 
pronounced  by  a  physician. 

The  rule  has  therefore  been  revised  to 
eliminate  the  requirement  of  a 
physician’s  presence,  and  to  eliminate 
the  reference  to  a  physician  determining 
death.  Because  the  Department  may 
conclude  that  a  physician’s  presence  is 
necessary  to  a  responsible  execution, 
physician  participation  will  not  be 
barred.  However,  $  26.5  has  been 
revised  to  make  clear  that  medical 
professionals  may  decline  to  participate 
in  executions  on  the  basis  of  medical 
ethics. 

Need  and  Authority  for  Regulations 

Several  commenters  urged  retracting 
the  proposed  rule  in  its  entirety.  Two 
commenters  developed  this  point  at 
length.  U.S.  Representative  Don 
Edwards,  Chairman  of  the 
Subcommittee  on  Civil  and 
Constitutional  Rights  of  the  U.S.  House 
of  Representatives,  wrote  that  the  rule 
was  not  currently  necessary  and  that 
only  Congress  could  establish  such 
procedures.  These  points  and  many 
others  were  made  in  a  submission  by 
Mr.  Paul  Dodyk  of  the  law  firm  Cravath, 
Swaine  &  Moore.  Mr.  Dodyk  stated  that 
he  commented  on  behalf  of  numerous 
criminal  defense  associations.  Though 
not  stated  in  his  submission,  Mr.  Dodyk 
is  adverse  to  the  United  States  as 
counsel  of  record  for  the  only  prisoner 
currently  under  federal  sentence  of 
death,  the  convicted  drug  dealer  and 
murderer  David  Ronald  Chandler. 
United  States  v.  Chandler,  Nos.  91-7466 
ft  91-7577  (11th  Cir.  appeal  filed  May 
24, 1991). 

Representative  Edwards  and  Mr. 
Dodyk  stated  that  the  proposed  rule  is 
not  needed  because  there  are  currently 
few  cases  in  which  the  death  penalty 
has  been  imposed  or  is  being  sought. 
This  is  an  odd  assertion  on  its  face; 
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given  the  existence  of  valid  capital 
statutes,  the  responsible  thing  to  do  is 
to  establish  the  procedures  needed  to 
implement  them.  The  assertion  is 
particularly  odd  coming  horn  Mr. 

Dodyk,  who  currently  is  arguing  in  the 
Eleventh  Circuit  that  his  client  Chandler 
may  not  be  executed  under  procedures 
established  after  the  acts  for  which  he 
is  sentenced  to  death.  In  other  words, 
while  suggesting  to  the  Department  that 
no  rule  be  promulgated  until  after  many 
prisoners  are  sentenced  to  death, 
Chandler’s  attorney  is  simultaneously 
contending  in  federal  appellate  court 
that  procedures  must  be  in  place  before 
sentencing. 

It  is  indisputable  that  1988 
amendments  to  21  U.S.C.  848,  providing 
the  death  penalty  in  certain  drug  cases, 
have  increased  the  number  of  federal 
capital  cases.  Moreover,  contrary  to  the 
assertions  of  both  commenters,  the 
current  position  of  the  Department  of 
Justice  is  that  the  capital  sentencing 
provisions  of  18  U.S.C.  1111(b)  may 
constitutionally  be  employed  in  certain 
circumstances.  As  pointed  out  by  Rep. 
Edwards  and  Mr.  Dodyk,  Department 
officials  previously  have  stated 
otherwise.  But  the  Department  has 
revisited  the  issue  since  first  examining 
it  and  has  concluded  in  light  of  recent 
Supreme  Court  decisions  such  as 
Lowenfield  v.  Phelps,  484  U.S.  231 
(1988),  that  sentencing  procedures  such 
as  at  section  1111(b)  may 
constitutionally  be  employed  in 
conjunction  with  crimes  statutorily- 
defined  to  include  aggravating  factors. 
The  Department  has  so  argued  in  several 
cases.  Finally,  that  the  Department 
sought  to  establish  death'  penalty 
procedures  by  legislation  does  not,  as 
Rep.  Edwards  and  Mr.  Dodyk  suggested, 
preclude  establishing  the  procedures  by 
other  means. 

Representative  Edwards  and  Mr. 
Dodyk  offered  two  reasons  why  the 
Department  was  powerless  to 
promulgate  the  proposed  regulations: 
Congress’s  repeal  of  the  death  penalty 
procedures  previously  codified  at  18 
U.S.C.  3566  specifically  bars 
establishing  procedures  by  regulation; 
and  the  proposed  regulations  exceed  the 
Department’s  authority. 

If  law  in  a  particular  field  may  be 
created  either  by  legislation  or  agency 
rule,  Congress’s  repeal  of  a  statute 
establishing  the  law  does  not,  by  force 
of  law,  prohibit  the  agency  horn  issuing 
a  rule  that  establishes  a  similar  law  in 
the  same  field.  One  might  contend  that 
such  an  act  implies  Congress’s  will  that 
no  such  rule  exist.  But  the  Department 
is  unaware  of  any  legislative  history  to 
this  effect  (Section  3566  was  repealed 
in  the  1984  Sentencing  Reform  Act’s 


massive  overhaul  of  the  criminal  code.) 
And  any  such  implication  arising  from 
section  3566’s  repeal  is  outweighed  by 
the  implication  arising  from  the  many 
existing  federal  capital  statutes,  enacted 
both  before  and  after  section  3566’s 
repeal,  that  Congress  does  indeed  want 
the  death  penalty  implemented. 
Reasonable  explanations  exist  for  repeal 
of  section  3566  by  a  Congress  that  still 
wanted  the  death  penalty  implemented: 
Perhaps,  for  instance,  Congress  no 
longer  wanted  the  federal  method  of 
execution  dependent  on  procedures  in 
the  states,  some  of  which  were 
increasingly  under  constitutional 
challenge.  On  the  other  hand,  to 
contend  that  Congress  has  decreed  that 
the  sentence  of  death  ought  to  be 
imposed  for  certain  crimes,  but  also 
decreed  that  the  sentence  not  be 
implemented,  is  to  attribute  to  Congress 
irrational  conduct. 

Mr.  Dodyk  argued  that  regardless  of 
section  3566’s  repeal,  the  Executive 
Branch  lacks  the  authority  to  establish 
the  time,  place,  and  method  of 
executions.  He  relied  principally  on  the 
rule  enunciated  in  Chevron  U.S.A.  Inc. 
v.  Natural  Resources  Defense  Council, 
Inc..  467  U.S.  837  (1984),  and  on  the 
non-delegation  doctrine  and  other 
theories  implicating  the  executive 
power. 

Chevron  is  inapposite.  That  case 
concerns  the  courts’  and  executive 
agencies’  relative  authorities  to  interpret 
certain  statutory  language.  If  Chevron 
may  be  said  to  speak  at  all  to  the 
Executive  Branch’s  authority  to 
implement  the  laws,  it  does  so  only 
insofar  as  the  issue  is  whether  the 
Executive  Branch  has  adopted  a 
permissible  construction  of  particular 
statutory  language. 

As  for  the  Justice  Department’s 
“delegated  authority,”  the  Department 
does  not  need  explicit  authority  to  issue 
regulations  establishing  death  penalty 
procedures.  The  Department  is 
authorized  to  rely  on  the  authority  of 
the  federal  courts,  acting  pursuant  to  the 
All  Writs  Act,  28  U.S.C.  1651(a),  to 
order  that  their  sentences  be 
implemented.  Thus,  §  26.2  directs  the 
govemments’s  attorney  in  a  capital  case 
to  file  with  the  court  a  proposed 
Judgment  and  Order  consistent  with  the 
regulations.  Officers  and  employees  of 
the  Department  have  the  duty  and 
authority  to  comply  with  such  orders 
pursuant  to  the  statutory  instruction  to 
the  United  States  Marshals  Service  to 
“obey,  execute,  and  enforce  all  orders  of 
United  States  District  Courts,”  28  U.S.C. 
566(a),  and  to  call  upon  such  entities  as 
the  Bureau  of  Prisons  for  “all  necessary 
assistance  to  execute  its  duties,”  28 
U.S.C.  566(c).  The  authority  and  duty  of 


the  Marshals  Service  to  execute  court 
orders  includes  the  authority  to  specify 
procedures  for  execution  consistent 
with  the  court  order.  Finally,  5  U.S.C. 

301  empowers  the  Attorney  General  to 
promulgate  regulations  channeling  the 
discretion  of  the  officers  acting  under 
his  direction. 

Mr.  Dodyk  contended  that  “the 
Executive  and  the  United  States  courts 
have  repeatedly  taken  the  position  that 
the  time,  place,  and  method  of 
executions  are  matters  within  the 
authority  of  the  Congress.”  This 
statement  again  betrays  the  mistaken 
premise  that  once  Congress  exercises 
authority  over  a  matter  that  matter  falls 
within  Congress’  exclusive  authority. 

The  statement  is  also  wrong  as  a  factual 
account  in  all  three  respects.  The  time 
and  place  of  executions  have  to  the 
Department’s  knowledge  never  been 
fixed  by  Congress.  The  place  of 
execution  was  generally  left  by  Congress 
and  the  courts  to  the  discretion  of  the 
Marshal.  For  47  years,  until  repeal  of  18 
U.S.C.  3566,  Congress  allowed  the 
method  of  execution  to  turn  on  the 
method  used  in  the  state  in  which  the 
prisoner  was  sentenced.  When  the 
district  court  rebuffed  Chandler’s 
argument  that  a  death  sentence  could 
not  be  imposed  in  the  absence  of 
established  procedures,  and  commented 
in  dicta  that  assuredly,  “Congress” 
would  have  to  establish  procedures 
before  Chandler’s  execution,  it  hardly 
can  be  taken  to  have  determined  that  the 
Executive  Branch  lacked  authority  to  do 
the  same.  United  States  v.  Chandler,  No. 
CR90-H-266-E,  Order  of  May  30, 1991 
at  4. 

It  is  true  that  federal  practice  for  some 
time  was  for  the  court  to  fix  the  date  of 
execution.  But  Mr.  Dodyk  offered  no 
reason  why  this  procedure  is  the  only 
one  permissible  under  the  Constitution. 
In  some  states  the  governor  issues  the 
warrant.  See  for  example  Fla.  Stat.  Ann. 
§922.09  (1985);  and  Pa.  Stat.  Ann.  title 
61  Sec.  2123  (1992  Supp.).  The  1855 
opinion  of  the  Attorney  General  cited  in 
Mr.  Dodyk’s  comments  does  not,  as  the 
comments  stated,  show  that  “from  the 
earliest  days  of  the  Republic,  execution 
dates  have  been  set  by  the  sentencing 
court.”  The  opinion  shows  the  opposite, 
describing  a  “contrariety”  of  practice  in 
which  sometimes  it  was  the  President 
who  fixed  the  date  of  execution.  7  Op. 
Att’y  Gen.  561,  562  (1855).  And  indeed, 
in  an  1818  opinion,  Attorney  General 
Wirt  reported  that  judges  sitting  in 
circuit  in  Baltimore  had  determined  that 
courts  had  no  authority  to  fix  the  day  of 
execution;  they  believed  a  warrant  from 
the  President  was  required.  The 
Attorney  General  resolved  that  the 
President  would  “issue  warrants  for 
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execution  in  all  cases  where  they  are 
made  necessary  by  the  practice  of  the 
States  in  which  the  sentence  is  passed.” 

1  Op.  Att’y  Gen.  228  (1818).  Finally,  far 
from  contemplating  the  unilateral 
exercise  of  executive  authority 
described  by  Mr.  Dodyk’s  comments, 
the  proposed  rule  directs  government 
attorneys  to  seek  a  court  order  directing 
that  execution  be  by  lethal  injection, 
and  at  a  date  and  place  determined  by 
the  Department  of  Justice.  §  26.2. 

Indeed,  the  very  provision  the 
comments  find  an  "invasion”  of  the 
prerogatives  of  the  federal  judiciary 
begin  with  the  qualifying  language, 
"Except  to  the  extent  a  court  orders 
otherwise*  *  *”§  26.3(a)(1).  Section 
26.4  also  begins  with  that  qualifier. 

The  rale  will  not  be  retracted. 

Method  of  Execution 

Only  two  commenters  directly 
objected  to  lethal  injection  as  the 
method  of  execution.  One  observed  that 
finding  a  vein  in  which  to  inject  the 
lethal  agent  is  difficult  when  the 
prisoner  has  a  history  of  heavy  drug  use. 
Another  commenter  raised  similar 
technical  concerns.  The  Department  is 
aware  of  the  problem,  but  is  confident 
it  can  be  overcome.  In  developing  the 
precise  procedures  for  administering 
lethal  injections,  the  Bureau  of  Prisons 
and  Marshals  Service  will  consider  such 
technical  concerns.  The  second 
commenter  opposing  lethal  injection 
charged  that  it  is  too  painful  a  method. 
The  Department  disagrees,  and  regards 
lethal  injection  as  less  problematic  than 
the  alternatives.  Other  commenters 
expressed  concern  that  lethal  injection 
might  necessitate  physician 
participation,  a  point  discussed  above. 

In  the  final  rule,  the  method  of 
execution  is  unchanged. 

Role  of  Director  of  Bureau  of  Prisons  in 
Setting  Execution  Date 

Several  commenters  objected  that  the 
proposed  rule  charged  the  Director  of 
the  Bureau  of  Prisons  (BOP)  with  setting 
the  date  of  the  prisoner’s  execution. 

Four  suggested  that  the  Director  might 
be  swayed  by  political  pressure, 
personal  bias,  or  her  sense  of  being  an 
"adversary”  of  the  prisoner. 

The  Director  of  the  BOP  traditionally 
is  drawn  from  the  ranks  of  career 
correctional  officers  rather  than 
"political”  appointees,  and 
consequently  may  fairly  be  said  to  be 
less  subject  to  political  pressures  than 
the  elected  state  court  judges  and 
governors  who  set  execution  dates.  The 
Director  already  possesses  ultimate 
authority  over  many  aspects  of  federal 
prisoners’  lives,  and  the  Bureau  has  an 
exemplary  record  of  allowing  only 


professional  considerations  to 
determine  its  treatment  of  prisoners. 

It  was  also  suggested  that  a  court 
might  be  better  suited  by  its  familiarity 
with  the  case  to  set  the  execution  date, 
and  that  the  Director’s  institutional 
knowledge  might  impair  her  decision. 

But  the  knowledge  the  Director  will 
bring  to  the  decision— knowledge  of 
institutional  resources  and 
circumstances  that  might  interfere — 
makes  the  Director  better  suited  than  a 
judge  to  determine  the  execution  date. 
Having  the  Director  set  the  date  is  also 
a  more  efficient  procedure  than  repeated 
resort  to  the  courts. 

Two  commenters  suggested  that  the 
Director’s  role  in  setting  execution  dates 
might  undermine  her  relations  with 
prisoners.  But  the  Director  is  an 
executive  based  in  Washington,  DC 
whose  job  does  not  entail  regular  direct 
interaction  with  prisoners. 

Finally,  Mr.  Dodyk’s  submission 
objected  to  the  proposed  provisions  that 
an  execution  date  be  set  “no  sooner  than 
60  days  from  the  entry  of  the  judgment 
of  death,”  and  that  “(i]f  the  date 
designated  for  execution  passes  by 
reason  of  a  stay  of  execution,  then  a  new 
date  shall  be  designated  promptly  by  the 
Director  of  the  Federal  Bureau  of 
Prisons  when  the  stay  is  lifted.” 

§  26.3(a)(1).  Mr.  Dodyk  argued  that  “the 
time  necessary  for  the  appeal  and 
consideration  of  a  sentence  of  death 
*  *  *  obviously  exceed[s]  60  days.” 
This  criticism  overlooks  Federal  Rule  of 
Criminal  Procedure  38(a),  which 
provides  that  "a  sentence  of  death  shall 
be  stayed  if  an  appeal  is  taken  from  the 
conviction  or  sentence,”  and  Federal 
Rule  of  Appellate  Procedure  4(b), 
requiring  that  "in  a  criminal  case  the 
notice  of  appeal  by  a  defendant  shall  be 
filed  in  the  district  court  within  10  days 
after  entry  of  *  *  *  the  judgment  or 
order  appealed  from.”  The  rules  will 
cooperate  to  ensure  that  a  defendant 
intending  to  appeal  will,  by  that  very 
act,  preserve  the  time  needed  to  prepare 
the  appeal.  Officers  and  employees  of 
the  Department  will,  of  course,  respect 
a  stay  imposed  by  Rule  38(a). 

As  for  the  requirement  that  the 
Director  appoint  a  new  execution  date 
"promptly”  upon  the  lifting  of  a  stay  of 
execution,  this  is  hardly,  as  Mr.  Dodyk 
suggested,  a  command  to  "permit  a 
defendant  to  be  executed  while  his  or 
her  *  *  *  certiorari  petition  is  pending 
before  the  courts.”  Finally,  the 
Department  doubts  Mr.  Dodyk’s 
contention  that  vesting  determination  of 
the  execution  date  in  the  Director  rather 
than  the  courts  will  produce  a  "flood” 
of  "wasteful  and  repetitive”  litigation. 
Rather,  it  will  curb  needless  and  time¬ 


consuming  resort  to  the  courts.  The 
provision  is  unchanged. 

Communication  with  Courts 

The  staff  attorneys  for  the  United 
States  Court  of  Appeals  for  the  Third 
Circuit  suggested  that  the  rule  require 
the  Director  of  BOP  to  "affirmatively 
contact  the  federal  courts  potentially 
involved  in  any  litigation  concerning  a 
scheduled  execution.”  The  Department 
will  maintain  close  contact  with  the 
courts  during  emergency  capital 
litigation.  As  the  Department  gains 
practical  experience  with  these  new 
procedures,  it  will  consider  whether 
there  is  a  need  to  amend  the  rule  to 
require  such  coordination. 

Media  Access  to  the  Prisoner  and 
Execution 

Several  commenters  said  that  the 
proposed  rule  unnecessarily  or 
unconstitutionally  curtailed  the  media’s 
ability  to  visit  the  prisoner  and 
document  the  execution.  In  separate 
parts,  the  proposed  rule  restricts  access 
to  the  prisoner  in  the  seven  days  prior 
to  the  execution,  and  access  to  the 
execution  itself.  §§  26.4(b),  (c)(4). 

The  regulations  do  not  bar  media 
access  to  the  prisoner  in  the  week  before 
the  execution.  Rather,  they  expressly 
preserve  access  for  the  prisoner’s  family, 
attorneys,  and  spiritual  advisers,  and 
condition  access  for  other  outsiders  on 
approval  by  the  Director  of  BOP  and  a 
request  by  the  prisoner.  In  upholding  a 
prison  regulation  that  expressly  barred 
“media  interviews  with  specific 
individual  inmates,”  the  Supreme  Court 
stated  that  “newsmen  have  no 
constitutional  right  of  access  to  prisons 
or  their  inmates  beyond  that  afforded 
the  general  public.”  Pell  v.  Procunier, 
417  U.S.  817,  834  (1973).  The 
Department  has  been  cited  no  decision 
holding,  as  suggested  by  commenter 
Reporters  Committee  for  Freedom  of  the 
Press,  that  the  Constitution  requires 
governments  to  write  into  law  the 
standards  that  will  determine  whether  a 
given  reporter  is  admitted. 

Similar  objections  were  raised  to  the 
proposed  provision  that  not  more  than 
10  representatives  of  the  press,  selected 
by  the  Warden,  may  attend  the 
execution.  But  here,  too,  the 
Constitution  does  not  require,  as  the 
Reporters  Committee  suggested,  that  the 
government  write  into  law  how  prison 
authorities  will  fill  the  10  places 
allocated  to  representatives  of  the 
media.  As  for  the  concern  that 
"reporters  who  publish  critical  stories 
may  find  themselves  outside  the  prisons 
walls  when  (the  execution]  is  carried 
out” — such  a  turn  of  events  is  at  this 
early  stage  entirely  conjectural.  Two 
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commenters  suggested  that  both  policy 
and  the  Constitution  dictated  that  the 
prisoner  ought  to  select  representatives 
of  the  press  present  at  the  execution.  As 
a  policy  matter,  the  Department  believes 
that  this  authority  should  lie  with  the 
government  rather  than  a  condemned 
criminal  No  provision  of  the 
Constitution  requires  otherwise. 

Finally,  objections  were  raised  to  the 
proposed  rule’s  provision  that  “no 
photographic  or  other  visual  or  audio 
recording  of  the  execution  shall  be 
permitted.”  §  26.4(g).  The  Reporters 
Committee  and  a  staff  attorney  of  The 
National  Prison  Project  objected  on 
constitutional  grounds,  while  another 
com  men  ter  suggested  that  national 
broadcast  of  executions  might  deter 
crime  or  inform  public  opinion  on  the 
death  penalty. 

Claims  of  First  Amendment  right  to 
broadcast  executions  have  twice  been 
denied  in  the  courts.  Garrett  v.  Estelle, 
556  F.2d  1274  (5th  Cir.  1974);  and 
KQED,  Inc.  v.  Vasquez,  No.  C-90-1383 
RHS,  1991  U.S.  Dist  LEXIS  19791  (N.D. 
Cal,  June  13, 1991).  The  Department  is 
unaware  of  a  case  where  the  claim 
prevailed.  As  for  the  impact  nationwide 
transmission  might  have  on  crime  or 
public  opinion  of  the  death  penalty,  the 
Department  values  preserving  the  order, 
privacy,  and  solemnity  of  the 
proceeding  more  than  these  speculative 
effects.  The  provisions  are  unchanged. 

Access  of  Others  to  the  Prisoner  and 
Execution 

The  proposed  regulation  preserves 
access  to  the  prisoner  in  the  seven  days 
prior  to  execution  for  the  prisoner’s 
“spiritual  tfdvisers,”  “defense 
attorneys”  and  “members  of  his  family.” 
§  26.4(b).  Several  commenters  addressed 
the  provisions.  One  described  its  terms 
as  “vague,”  “open-ended,”  and 
“confusi[ng].”  The  terms  designating 
people  who  may  attend  the  execution 
(“relatives,”  “citizens,”  and 
“representatives  of  the  press”)  were  also 
said  to  need  explanation.  Clearer  terms 
would  be  difficult  to  identify  and  the 
original  terms  are  kept  in  the  final  rule. 
The  commenter  also  charged  that  these 
restrictions  are  “without  any  factual 
basis.”  In  truth,  they  are  based  on  prior 
Department  policy  and  practices  of  the 
states. 

Mr.  Dodyk  and  another  commenter 
noted  that  associates  other  than  family 
may  provide  valuable  consolation  to  the 
prisoner.  Such  associates  may  be 
admitted  under  the  proposed  rule,  with 
the  approval  of  the  Director  of  BCP.  The 
final  rule  continues  to  limit 
presumptive  access  to  “family,"  since  to 
include  “friends”  would  be  to  expand 
greatly  the  number  of  people  the 


prisoner  is  entitled  to  see  in  this  period 
when  the  regulations  impose  no 
numerical  limit  on  visitors.  The  Bureau 
of  Prisons  will  be  sensitive  to  the  solace 
that  friends  outside  the  family  may 
provide  in  a  prisoner’s  final  days. 

One  commenter  suggested  that  the 
regulation  limit  the  number  of  Justice 
Department  attorneys  the  Deputy 
Attorney  General  may  designate  to 
attend  the  execution  under  §  26(c)(2). 

The  commenter  expressed  concern  that 
the  number  should  be  “predetermined 
to  avoid  (a)  circus  atmosphere.”  The 
provision  is  unchanged,  since  the 
Deputy  Attorney  General  will  be 
sufficiently  interested  in  avoiding  a 
“circus  atmosphere”  to  “predetermine” 
an  appropriate  number  of  government 
attorneys. 

Disposition  of  Prisoner’s  Remains 

The  proposed  rule  provided  that  the 
prisoner’s  remains  would  be  disposed  of 
in  “a  manner  determined  by  the 
Warden.”  §  26.4(h),  Two  commenters 
suggested  allowing  the  prisoner,  his 
family,  or  his  designee  to  decide  how  to 
dispose  of  the  remains.  Numerous 
considerations  must  affect  the 
disposition  of  the  remains  (including, 
for  example,  whether  the  prisoner  had 
family,  and  whether,  if  he  did,  he 
nonetheless  designated  others  to  receive 
the  body),  the  Department  prefers  not  to 
attempt  to  address  these  many 
considerations  in  the  proposed  rule.  In 
order  to  make  plain  that  these  matters 
must  be  given  close  attention  in  advance 
of  the  execution,  however,  the 
Department  has  altered  the  proposed 
rule  to  state  that  the  prisoner’s  remains 
will  be  disposed  of  “according  to 
procedures  established  by  the  Director 
of  the  Federal  Bureau  of  Prisons.” 

Wrongfulness  of  Death  Penalty 

Two  commenters  expressly  based 
their  objections  to  the  regulations  on 
their  moral  opposition  to  the  death 
penalty.  The  moral  judgment  of  the 
American  people,  as  expressed  in 
numerous  acts  of  Congress,  is  of  course 
different,  and  it  is  the  obligation  of  the 
Justice  Department  and  Attorney 
General  to  faithfully  execute  the 
Congress’s  enactments. 

List  of  Subjects  in  28  CFR  26 

Law  enforcement  officers,  Prisoners. 

Accordingly,  chapter  1  of  title  28  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  part  26  to  read  as 
follows: 


PART  26— IMPLEMENTATION  OF 
DEATH  SENTENCES  IN  FEDERAL 
CASES 

Sac. 

26.1  Applicability. 

26.2  Proposed  Judgment  and  Order. 

26.3  Date,  time,  place,  and  method  of 
execution. 

26.4  Other  execution  procedures. 

26.5  Attendance  at  or  participation  in 
executions  by  Department  of  Justice 
personnel 

Authority:  5  U.S.C  301;  18  U.S.C.  4001(b). 
4002;  28  U.S.C.  509.  510. 

|26.1  Applicability. 

The  regulations  of  this  part  apply 
whenever  a  sentencing  hearing 
conducted  in  a  United  States  District 
Court  has  resulted  in  a  recommendation 
or  determination  that  a  criminal 
defendant  be  sentenced  to  death  for 
commission  of  an  offense  described  in 
any  federal  statute. 

§263  Proposed  Judgment  and  Order. 

(a)  Whenever  this  part  becomes 
applicable,  the  attorney  for  the 
government  shall  promptly  file  with  the 
sentencing  court  a  proposed  Judgment 
and  Order.  The  proposed  Judgment  and 
Order  shall  state,  in  addition  to  any 
other  matters  required  by  law  or 
otherwise  appropriate,  that: 

(1)  The  sentence  shall  be  executed  by 
a  United  States  Marshal  designated  by 
the  Director  of  the  United  States 
Marshals  Service; 

(2)  The  sentence  shall  be  executed  by 
intravenous  injection  of  a  lethal 
substance  or  substances  in  a  quantity 
sufficient  to  cause  death; 

(3)  The  sentence  shall  be  executed  on 
a  date  and  at  a  place  designated  by  the 
Director  of  the  Federal  Bureau  of 
Prisons;  and 

(4)  The  prisoner  under  sentence  of 
death  shall  be  committed  to  the  custody 
of  the  Attorney  General  or  his 
authorized  representative  for 
appropriate  detention  pending 
execution  of  the  sentence. 

(b)  The  attorney  for  the  government 
shall  append  to  the  proposed  Judgment 
and  Order  a  Return  by  which  the 
designated  United  States  Marshal  may 
inform  the  court  that  the  sentence  of 
death  has  been  executed. 

{26.3  Date,  time,  place,  and  method  of 
execution. 

(a)  Except  to  the  extent  a  court  orders 
otherwise,  a  sentence  of  death  shall  be 
executed: 

(1)  On  a  date  and  at  a  time  designated 
by  the  Director  of  the  Federal  Bureau  of 
Prisons,  which  date  shall  be  no  sooner 
than  60  days  from  the  entry  of  the 
judgment  of  death.  If  the  date 
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designated  for  execution  passes  by 
reason  of  a  stay  of  execution,  then  a  new 
date  shall  be  designated  promptly  by  the 
Director  of  the  Federal  Bureau  of 
Prisons  when  the  stay  is  lifted; 

(2)  At  a  federal  penal  or  correctional 
institution  designated  by  the  Director  of 
the  Federal  Bureau  of  Prisons; 

(3)  By  a  United  States  Marshal 
designated  by  the  Director  of  the  United 
States  Marshals  Service,  assisted  by 
additional  personnel  selected  by  the 
Marshal  and  the  Warden  of  the 
designated  institution  and  acting  at  the 
direction  of  the  Marshal;  and 

(4)  By  intravenous  injection  of  a  lethal 
substance  or  substances  in  a  quantity 
sufficient  to  cause  death,  such  substance 
or  substances  to  be  determined  by  the 
Director  of  the  Federal  Bureau  of 
Prisons  and  to  be  administered  by 
qualified  personnel  selected  by  the 
Warden  and  acting  at  the  direction  of 
the  Marshal. 

(b)  Unless  the  President  interposes, 
the  United  States  Marshal  shall  not  stay 
execution  of  the  sentence  on  the  basis 
that  the  prisoner  has  filed  a  petition  for 
executive  clemency. 

$26.4  Other  execution  procedures. 

Except  to  the  extent  a  court  orders 
otherwise: 

(a)  The  Warden  of  the  designated 
institution  shall  notify  the  prisoner 
under  sentence  of  death  of  the  date 
designated  for  execution  at  least  20  days 
in  advance,  except  when  the  date 
follows  a  postponement  of  fewer  than 
20  days  of  a  previously  scheduled  and 
noticed  date  of  execution,  in  which  case 
the  Warden  shall  notify  the  prisoner  as 
soon  as  possible. 

(b)  Beginning  seven  days  before  the 
designated  date  of  execution,  the 
prisoner  shall  have  access  only  to  his 
spiritual  advisers  (not  to  exceed  two), 
his  defense  attorneys,  members  of  his 
family,  and  the  officers  and  employees 
of  the  institution.  Upon  approval  of  the 
Director  of  the  Federal  Bureau  of 
Prisons,  the  Warden  may  grant  access  to 
such  other  proper  persons  as  the 
prisoner  may  request. 

(c)  In  addition  to  the  Marshal  and 
Warden,  the  following  persons  shall  be 
present  at  the  execution: 

(1)  Necessary  personnel  selected  by 
the  Marshal  and  Warden; 

(2)  Those  attorneys  of  the  Department 
of  Justice  whom  the  Deputy  Attorney 
General  determines  are  necessary; 

(3)  Not  more  than  the  following 
numbers  of  person  selected  by  the 
prisoner: 

(i)  One  spiritual  adviser; 

(ii)  Two  defense  attorneys;  and 

(iii)  Three  adult  friends  or  relatives; 
and 


(4)  Not  more  than  the  following 
numbers  of  persons  selected  by  the 
Warden: 

(i)  Eight  citizens;  and 

(ii)  Ten  representatives  of  the  press. 

(d)  No  other  person  shall  be  present 
at  the  execution,  unless  leave  for  such 
person’s  presence  is  granted  by  the 
Director  of  the  Federal  Bureau  of 
Prisons.  No  person  younger  than  18 
years  of  age  shall  witness  the  execution. 

(e)  The  Warden  should  notify  those 
individuals  described  in  paragraph  (c) 
of  this  section  as  soon  as  practicable 
before  the  designated  time  of  execution. 

(f)  No  photographic  or  other  visual  or 
audio  recording  of  the  execution  shall 
be  permitted. 

(g)  After  the  execution  has  been 
carried  out,  qualified  personnel  selected 
by  the  Warden  shall  conduct  an 
examination  of  the  body  of  the  prisoner 
to  determine  that  death  has  occurred 
and  shall  inform  the  Marshal  and 
Warden  of  his  determination.  Upon 
notification  of  prisoner’s  death,  the 
Marshal  shall  complete  and  sign  the 
Return  described  in  §  26.2(b)  or  any 
similar  document  and  shall  file  such 
document  with  the  sentencing  court. 

(h)  The  remains  of  the  prisoner  shall 
be  disposed  of  according  to  procedures 
established  by  the  Director  of  the 
Federal  Bureau  of  Prisons. 

$  26.5  Attendance  at  or  participation  In 
executiona  by  Department  of  Justice 
personnel. 

No  officer  or  employee  of  the 
Department  of  Justice  shall  be  required 
to  be  in  attendance  at  or  to  participate 
in  any  execution  if  such  attendance  or 
participation  is  contrary  to  the  moral  or 
religious  convictions  of  the  officer  or 
employee,  or  if  the  employee  is  a 
medical  professional  who  considers 
such  participation  or  attendance 
contrary  to  medical  ethics.  For  purposes 
of  this  section,  the  term  “participation” 
includes  personal  preparation  of  the 
condemned  individual  and  the 
apparatus  used  for  execution  and 
supervision  of  the  activities  of  other 
personnel  in  carrying  out  such 
activities. 

Dated:  January  13, 1993. 

William  P.  Barr, 

A  ttomey  General. 

|FR  Doc.  93-1218  Filed  1-15-93;  8:45  am) 
BILUNG  CODE  4410-01 -M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  954 
RIN  0701-AA40 

Acquisition  of  information  Concerning 
Persona  and  Organizations  Not 
Affiliated  With  the  Department  of 
Defense 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  title  32,  chapter  VII 
of  the  CFR  by  removing  part  954, 
Acquisition  of  Information  Concerning 
Persons  and  Organizations  Not 
Affiliated  with  the  Department  of 
Defense.  This  rule  is  removed  because  it 
has  limited  applicability  to  the  general 
public.  This  action  is.  the  result  of 
departmental  review.  The  intended 
effect  is  to  insure  that  only  regulations 
which  substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  February  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Patsy  J.  Conner,  Air  Force  Federal 
Register  Liaison  Officer,  SAF/AAIA, 
Pentagon,  Washington,  DC  20330-1000, 
telephone  (703-614-3431). 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  954 

Investigations,  National  defense, 
Security  measures. 

Authority:  10  U.S.C.  8013. 

PART  954 — [REMOVED] 

Accordingly,  32  CFR,  chapter  VII,  is 
amended  by  removing  part  954. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-1168  Filed  1-15-93;  8:45  ami 

BILLING  COOK  3S10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-6-1-5597;  A-1-FRL-4555-2) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  New 
Hampshire;  Emission  Control  Methods 
for  Cutback  and  Emulsified  Asphalt 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 
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SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  corrects 
deficiencies  in  the  State’s  volatile 
organic  compound  (VOC)  regulations  in 
response  to  the  Clean  Air  Act 
requirement  that  States  “fix-up”  their 
reasonably  available  control  technology 
(RACT)  rules.  The  intended  effect  of  this 
action  is  to  approve  a  revision  to  New 
Hampshire’s  SIP  which  incorporates  the 
current  federal  RACT  requirements  for 
VOC.  These  RACT  corrections  are  a 
requirement  of  the  Clean  Air  Act  (CAA) 
as  amended  in  1990  (Section  182 
(a)(2)(A)).  This  action  is  being  taken 
under  Section  110  and  part  D  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  March  22, 1993,  unless  notice 
is  received  within  30  days  that  adverse 
or  critical  comments  will  be  submitted. 

If  the  effective  date  i%  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor.  Boston,  MA;  Jerry  Kurtzweg,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  (ANR-443)  Washington, 
DC  20460;  and  the  Air  Resources 
Division,  Department  of  Environmental 
Services,  64  North  Main  Street,  Caller 
Box  2033,  Concord,  NH  03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove,  (617)  565-3246. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  were  ' 
enacted  on  November  15, 1990.  Public 
Law  101-549, 104  Stat.  2399,  codified  at 
42  U.S.C.  7401— 7671q.  In  amended 
section  182(a)(2)(A),  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 
deficient  reasonably  available  control 
technology  (RACT)  rules  for  ozone. 
Areas  designated  nonattainment  before 
enactment  of  tire  Amendments  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  requirement.  Under 
section  182(a)(2)(A),  those  areas  were 
required  by  May  15, 1991,  to  correct 
RACT  as  it  was  required  under  pre¬ 
amendment  section  172(b)  as  that 


requirement  was  interpreted  in  pre- 
amendment  guidance.  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  Portions 
of  New  Hampshire  are  classified  as 
marginal,  moderate,  and  serious. 
Therefore,  these  areas  are  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991  deadline.  On  May  15, 1992,  the 
State  of  New  Hampshire  submitted  a 
formal  revision  to  its  State 
Implementation  Plan  (SIP)  in  response 
to  the  RACT  fix-up  requirement.  The 
SIP  revision  consists  of  amendments  to 
Chapter  Env-A  1200  of  the  New 
Hampshire  Rules  Governing  the  Control 
of  Air  Pollution.  In  this  SEP  revision,  NH 
has  amended  Env-A  1204.12  Emission 
Control  Methods  for  Cutback  and 
Emulsified  Asphalt  to  correct 
deficiencies  concerning  RACT,  as 
required  under  Section  182(a)(2)(A)  of 
the  Clear  Air  Act  Amendments  of  1990. 
New  Hampshire’s  submittal  addresses 
the  deficiencies  related  to  the  cutback 
asphalt  regulation  described  in  the 
Federal  Register  on  October  22, 1991 
(56  FR  54554-54560). 

Summary  of  SIP  Revision 

In  Chapter  Env-A  1204.12,  New 
Hampshire  revised  the  limits  on 
maximum  solvent  contents  allowed  for 
four  types  of  emulsified  asphalt  to  be 
consistent  with  the  limits  specified  in 
EPA  guidance.  The  State  also  added  a 
new  solvent  use  category  to  address 
state-specific  concerns.  New 
Hampshire’s  regulation  and  EPA’s 
evaluation  are  detailed  in  a 
memorandum,  dated  August  23, 1992, 
entitled  "Technical  Support 
Document — New  Hampshire  SIP 
Revision  Concerning  Amendments  to 
Chapter  Env-A  1200  of  the  Regulation 
Governing  the  Control  of  Air  Pollution 
(Cutback  and  Emulsified  Asphalt).’’ 

EPA  is  approving  this  SEP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  January  15, 1993. 


Final  Action 

EPA  is  approving  Chapter  Env-A 
1200  “Emission  Control  Methods  for 
Cutback  and  Emulsified  Asphalt”.  This 
action  has  been  classified  as  a  Table  3 
action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225). 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  22, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)) 
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List  of  Subjects  in  40  CFRPart  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  erf  the  Federal  Register  on  July  1, 
1982. 

Dated.  December  14, 1992. 

Julie  Belaga, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52 — [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  EE — New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(46)  to  read  as 
follows: 

S  52.1520  IdentMeiation  of  plan. 

*  •  *  #  * 

(c)  *  *  * 

(46)  Revisions  to  the  State 
Implementation  Plan  consisting  of 
amendments  to  Chapter  Env-A  1204.12 
Emission  Control  Methods  for  Cutback 
and  Emulsified  Asphalt  submitted  by 
the  New  Hampshire  Air  Resources 
Division  on  May  15, 1992. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  May  15, 


1992  submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan. 

(B)  The  following  portions  of  the 
Rules  Governing  the  Control  of  Air 
Pollution  far  the  State  of  New 
Hampshire  effective  on  January  17, 

1992:  Chapter  Env-A  1200:  PART  Env- 
A  1204.12  Emission  Control  Methods  for 
Cutback  and  Emulsified  Asphalt. 

3.  In  $  52.1525  table  52.1525  is 
amended  by  adding  a  new  adoption  date 
to  the  State  citation,  "Env-A  1200”  to 
the  entry  for  “Prevention,  Abatement, 
and  Control  of  Stationary  Source  Air 
Pollution  Part"  to  read  as  follows: 

152.1525  EPA-approved  New  Hampshire 
state  regulations. 


Table  52.1525.— EPA-Approved  Rules  and  Regulations— New  Hampshire 


TlSe/subject 

State  dtatton  chapter 

Date  adopt¬ 
ed  Stale 

Date  approved  EPA 

Federal  Register  citation 

52.1520  • 

Comments 

Prevention,  Abatement, 
and  Control  of  StaSon- 
ary  Source  Air  Po4u- 
•on  Part. 

• 

Env-A  1200  _ 

• 

1/17/82 

• 

January  19, 1993  . 

>.  • 

(FR  citation  from  pub¬ 
lished  date}. 

4 

(c}{46)  _ _ _ 

• 

Revisions  to  Section 

Env-A  1204.12. 

*  •  *  *  • 

(FR  Doc.  93-1189  Filed  1-15-93;  8:45  am] 

BILUNO  CODE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  433, 435,  and  436 
[MB-48-FC] 

R1N  0938-AF65 

Medicaid  Program;  Exemption  of 
Poverty  Level  Pregnant  Women  from 
the  Cooperation  Requirements  of 
Establishing  Paternity  and  Obtaining 
Medical  Support  and  Payments  as  a 
Condition  of  Eligibility;  Technical 
Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  In  general,  as  a  condition  of 
eligibility  for  Medicaid  coverage,  each 
legally  able  applicant  and  recipient  is 
required  by  section  1912(a)  of  the  Social 
Seoirity  Act  (the  Act)  to  cooperate  with 
the  State  in  establishing  the  paternity  of 
any  eligible  child  born  out  of  wedlock 
and  in  obtaining  medical  support  and 

Eayments.  The  condition  is  required  to 
a  met  unless  the  individual  establishes 
good  cause  of  not  cooperating.  Section 


4606  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  (OBRA  ’90), 
Public  Law  101-508,  provides  an 
exemption  to  this  requirement  for 
certain  pregnant  women  and  women  in 
the  postpartum  period,  as  described  in 
section  1902(1)(1)(A)  of  the  Act.  We 
have  identified  this  group  as  “poverty 
level  pregnant  women”.  This  final  rule 
with  comment  period  modifies  our 
regulations  to  incorporate  and  interpret 
this  exemption. 

DATES:  Effective  Date:  The  provisions  of 
this  rule  are  effective  on  February  18, 
1993. 

Comment  Period:  Written  comments 
will  be  considered  if  they  are  mailed  or 
delivered  to  the  appropriate  address,  as 
provided  below,  and  received  by  5  p.m. 
on  March  22, 1993. 

ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  MB-048-FC,  P.O.  Box  26676, 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  or 
Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 


Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-048-FC.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW.,  * 

Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Nakielny,  (410)  966-4466. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Medicaid  is  a  cooperative  Federal- 
State  program  authorized  under  title 
XIX  of  the  Social  Security  Act  (the  Act) 
to  provide  medical  care  to  persons  of 
limited  means.  Eligible  individuals 
generally  include  those  individuals  who 
receive  financial  assistance  under  title 
IV-A  (Aid  to  Families  with  Dependent 
Children  (AFDC))  and  title  XVI 
(Supplemental  Security  Income  (SSI)), 
as  well  as  certain  other  specified  groups 
of  individuals  identified  in  section 
1902(a)(10)  of  the  Act.  Each  State 
determines  the  scope  of  its  program 
within  limitations  and  guidelines 
established  by  statute  in  section 
1902(a)(10)  and  the  Secretary’s 
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implementing  regulations  at  42  CFR 
chapter  IV,  subchapter  C,  part  435  and 
part  436.  f 

One  mandatory  eligibility  group  is 
identified  in  section 
1902(a)(10)(A)(i)(IV)  as  certain  women 
described  in  section  1902(1)(1)(A)  of  the 
Act,  and  an  optioned  eligibility  group  of 
poverty  level  pregnant  women  is 
identified  in  section 
1902(a)(10)(A)(ii)(IX). 

Section  1902(1)(1)(A)  describes 
women  dining  pregnancy  (and  during 
the  60-day  period  beginning  on  the  last 
day  of  pregnancy)  who  are  not  members 
of  any  other  Medicaid  eligibility  group 
and  whose  family  income  does  not 
exceed  the  income  level  established  by 
the  State.  The  income  level  is  expressed 
in  terms  of  a  percentage  of  the  Federal 
poverty  line,  and,  therefore,  we  will 
identify  the  section  1902(1)(1)(A)  group 
as  “poverty  level  pregnant  women”. 

This  reference  includes  the  coverage  of 
these  women  until  the  last  day  of  the 
month  in  which  the  60-day  postpartum 
period  ends.  Individuals  in  this  group 
are  eligible  only  to  receive  medical 
assistance  for  services  related  to 
pregnancy  (including  prenatal,  delivery, 
postpartum,  and  family  planning 
services)  and  to  other  conditions  which 
may  complicate  pregnancy. 

As  provided  for  in  section  1902  of  the 
Act,  each  State  submits  a  State  plan 
that,  when  approved  by  HCFA,  provides 
the  basis  for  granting  Federal  funds 
(Federal  financial  participation  (FFP))  to 
cover  part  of  the  expenditures  incurred 
by  the  State  for  medical  assistance  and 
the  administration  of  the  program. 
Conditions  for  payment  of  FFP  are 
primarily  derived  from  section  1903  of 
the  Act,  and  are  implemented  in  our 
regulations  at  42  CFR  part  433. 

Section  1912(a)(1)  of  the  Act  requires, 
as  a  condition  of  eligibility  for  medical 
assistance,  that  each  legally  able 
applicant  and  recipient  must: 

•  Assign  to  the  State  his  or  her  rights, 
or  the  rights  of  any  other  individual 
eligible  under  the  plan  for  whom  he  or 
she  can  legally  make  an  assignment,  to 
medical  support  and  to  payment  for 
medical  care  from  any  third  party; 

•  Unless  the  individual  establishes 
good  cause  for  not  cooperating, 
cooperate  with  the  State  in  establishing 
the  paternity  of  a  child  born  out  of 
wedlock  and  in  obtaining  medical 
support  and  payments;  and 

•  Unless  the  individual  establishes 
good  cause  for  not  cooperating, 
cooperate  in  identifying  and  providing 
information  to  assist  the  State  in 
pursuing  third  parties  who  may  be 
liable  to  pay  for  care  and  services  under 
the  plan. 


Section  4606  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  ’90), 
Public  Law  101-508,  enacted  on 
November  5, 1990,  amended  one 
provision  of  section  1912(a)(1)  of  the 
Act  to  provide  an  exemption  from  the 
requirement  of  cooperating  in 
establishing  paternity  and  obtaining 
medical  support  and  payments  for 
poverty  level  pregnant  women 
described  in  section  1902(1)(1)(A)  of  the 
Act.  While  poverty  level  pregnant 
women  are  exempt  from  the  cooperation 
requirements  in  section  1912(a)(1)(B), 
these  individuals  are  required  to  comply 
with  similar  provisions  in  sections 
1912(a)(1)  (A)  and  (C).  In  order  to 
reconcile  this  apparent  inconsistency, 
we  have  interpreted  the  exemption  in 
section  1912(a)(1)(B)  as  applying  only  to 
the  father  of  a  child  bom  out  of 
wedlock,  and  entities  whose  liability 
derives  from  the  father,  e.g.,  the  father’s 
insurer.  Therefore,  the  poverty  level 
pregnant  woman  may  not  be  required  as 
a  condition  of  eligibility  to  cooperate 
with  the  State  in  establishing  paternity 
or  in  obtaining  support  and  payments 
for  medical  care  from,  or  derived  from, 
the  father  of  the  child  bom  out  of 
wedlock.  The  poverty  level  pregnant 
woman  is  still  required  to  assign  her 
rights,  and  the  rights  of  any  other  person 
eligible  for  Medicaid  for  whom  she  can 
legally  make  an  assignment,  to  the  State 
for  support  and  payment  of  medical  care 
from  any  third  party,  and  to  cooperate 
with  the  State  and  provide  information 
to  be  used  in  pursuing  any  other  third 
party  who  may  be  liable  to  pay  for  care 
and  services  under  the  plan. 

While  poverty  level  pregnant  women 
are  exempt  from  the  paternity-related 
cooperation  requirements,  as  a 
condition  of  Medicaid  eligibility,  they 
are,  nevertheless,  entitled  to  child 
support  enforcement  (CSE)  services 
under  the  title  IV-D  program.  These 
services  include  establishing  paternity, 
locating  absent  parents,  and  obtaining 
child  and  spousal  support,  including 
medical  support.  The  Medicaid  agency 
should  ascertain  whether  the  poverty 
level  pregnant  woman  wishes  CSE 
services  and  refer  those  who  do  to  the 
CSE  agency. 

II.  Regulation  Provisions 

The  assignment  of  rights  requirements 
relating  to  cooperation  in  establishing 
paternity  and  in  obtaining  medical 
support  and  payments  as  a  condition  of 
eligibility  for  Medicaid  are  included  in 
existing  regulations  at  §§433.145, 
433.147,  435.604,  and  436.604.  We  are 
amending  these  sections  to  reflect  the 
changes  made  by  section  4606  of  Public 
Law  101-508  which  amended  section 
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1912(a)(1)(B)  of  the  Act,  and  to  make 
minor  editorial  or  conforming  changes. 

The  OBRA  *90  amendment  provides 
that  individuals  described  in  section 
1902(1)(1)(A)  of  the  Act  (poverty  level 
pregnant  women)  are  not  required,  as  a 
condition  of  eligibility,  to  cooperate 
with  the  State  in  establishing  paternity 
and  in  obtaining  medical  support  and 
payments,  that  is  ordinarily  required  by 
section  1912(a)(1)(B)  of  the  Act. 

Section  1912(a)(1)(B)  of  the  Act 
expressly  exempts  the  poverty  level 
pregnant  woman  from  having  to 
cooperate  in  establishing  an  eligible 
child’s  paternity  and  in  obtaining  the 
support  and  payments  described  in 
section  1912(a)(1)(A)  for  herself  or  her 
child.  The  support  and  payments,  in 
section  1912(a)(1)(A)  are  both  medical 
support  and  payments  for  medical  care 
from  any  third  party.  Therefore,  section 
1912(a)(1)(B)  appears  to  exempt 
pregnant  women  from  helping  to  obtain 
payments  from  any  liable  third  party. 
Section  1912(a)(1)(C),  however, 
separately  requires  that  an  applicant  or 
recipient  cooperate  with  the  State  in 
identifying  and  providing  information 
to  assist  the  State  in  pursuing  any  third 
party  who  may  be  liable  to  pay  for  care 
and  services.  The  poverty  level  pregnant 
women  in  section  1902(1)(1)(A)  are  not 
exempt  from  the  section  1912(a)(1)(A) 
assignment  requirements  and  the 
section  1912(a)(1)(C)  cooperation 
requirements. 

The  Secretary’s  interpretation  of  the 
statute  is  consistent  with  the  legislative 
history.  The  report  of  the  House 
Committee  on  the  Budget  states  that  the 
committee  bill  was  designed  to  exempt 
pregnant  women  from  the  cooperation 
requirements  with  respect  to 
establishing  paternity  and  obtaining 
child  support  (H.  Rept.  No.  881, 101st 
Cong.,  2d  Sess.,  106-107,  reprinted  in 
1990  U.S.  Code  Cong.  &  Admin.  News 
2017,  2119).  The  Conference  Report  to 
accompany  H.R.  5835  reiterates  this 
purpose  and  notes  that  the  conference 
agreement  adopted  the  House  bill  (H.R. 
Conf.  Rept.  No.  964, 101st  Cong.,  2d 
Sess.  839-840,  reprinted  in  1990  U.S. 
Code  Cong.  &  Admin.  News  2374,  2544- 
2545).  The  legislative  history  does  not 
suggest  that  Congress  intended  to 
relieve  poverty  level  pregnant  women 
from  the  requirement  of  cooperating 
with  the  State  in  pursuing  a  responsible 
third  party  who  may  be  liable  to  pay  for 
medical  care  available  under  the  plan. 
Therefore,  we  believe  that  the 
amendment  by  Public  Law  101-508  to 
section  1912  of  the  Act  exempts  poverty 
level  pregnant  women  from  helping 
States  to  obtain  support  and  payments 
for  medical  care  from,  or  derived  from, 
the  father  of  the  child  bom  out  of 
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wedlock.  These  women  must  still  assign 
their  rights  to  the  State  in  accordance 
with  section  1912(a)(1)(A)  and 
otherwise  cooperate  in  obtaining  other 
forms  of  third  party  payments  such  as, 
for  example,  payments  from  private 
insurance  or  tort  settlements. 

The  Secretary’s  interpretation  of  the 
statutory  requirements  is  clearly  stated 
in  this  final  rule.  The  general  rule  is 
this:  An  applicant  or  recipient  must 
cooperate  in  establishing  the  paternity 
of  any  eligible  child  and  in  obtaining 
medical  support  and  payments  for 
himself  or  herself  and  any  eligible  child. 
Individuals  described  in  section 
1902(1)(1)(A)  of  the  Act,  poverty  level 
pregnant  women,  are  exempt  from  the 
section  1912(a)(1)(B)  requirements 
involving  cooperation  in  establishing 
paternity  and  obtaining  medical  support 
and  payments  from,  or  derived  from,  the 
father  of  the  child  born  out  of  wedlock. 
Poverty  level  pregnant  women  must, 
however,  cooperate  in  identifying  and 
providing  information  to  the  Medicaid 
agency  in  pursuing  other  third  parties 
who  may  be  liable  to  pay  for  care  and 
services  under  the  plan.  This  revision 
does  not  alter  the  existing  provisions 
that  any  individual  may  be  exempt  from 
the  cooperation  requirements  by 
demonstrating  good  cause  for  refusing  to 
cooperate. 

To  reflect  the  above  described 
provisions,  we  are  revising  paragraph  (a) 
of  §  433.145,  to  clarify  that  an  applicant 
or  recipient  is  required  to: 

•  Assign  rights  to  medical  support 
and  to  payment  for  medical  care  from 
any  third  party; 

•  Except  for  individuals  described  in 
section  1902(1)(1)(A)  of  Act  (poverty 
level  pregnant  women),  cooperate  with 
the  agency  in  establishing  paternity  and 
in  obtaining  medical  support  and 
payments;  and 

•  Cooperate  in  identifying  and 
providing  information  to  assist  the 
agency  in  pursuing  third  parties  who 
may  be  liable  to  pay  for  care  and 
services  under  the  plan. 

We  also  clarify  that  unless  the 
individual  demonstrates  good  cause  for 
not  cooperating,  cooperation  is  required. 

In  §  433.147,  we  clarify  the  section 
title  by  revising  it  to  read,  cooperation 
in  establishing  paternity,  and  in 
obtaining  medical  support  and 
payments  and  in  identifying  and 
providing  information  to  assist  in 
pursuing  third  parties  who  may  be 
liable  to  pay.  In  paragraph  (a)  we  clarify 
that  an  individual  who  assigns  his  or 
her  rights  must  cooperate  in  establishing 
paternity  of  a  child  born  out  of  wedlock 
and  in  obtaining  medical  support  and 
payments  for  himself  or  herself  and  any 
other  person  for  whom  the  individual 


can  legally  assign  rights,  except  that 
individuals  described  in  section 
1902(1)(1)(A)  of  the  Act  (poverty  level 
pregnant  women)  are  exempt  from  these 
requirements  involving  paternity  and 
obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  born  out  of  wedlock. 
We  also  make  several  editorial  changes 
to  improve  readability  of  the  section. 

In  §§  435.604,  and  436.604,  we  clarify 
that  an  applicant  or  recipient  is  required 
to: 

•  Assign  rights  to  medical  support 
and  to  payment  for  medical  care  from 
any  third  party; 

•  Except  for  individuals  described  in 
section  1902(1)(1)(A)  of  the  Act  (poverty 
level  pregnant  women),  cooperate  with 
the  agency  in  establishing  paternity  and 
in  obtaining  medical  support  and 
payments;  and 

•  Cooperate  in  identifying  and 
providing  information  to  assist  the 
agency  in  pursuing  third  parties  who 
may  be  liable  to  pay  for  care  and 
services  under  the  plan. 

We  also  clarify  that  unless  the 
individual  establishes  good  cause  for 
not  cooperating,  cooperation  is  required. 

III.  Waiver  of  Notice  of  Proposed 
Rulemaking 

Section  4207(j)  of  Public  Law  101-508 
gives  the  Secretary  authority  to  issue 
regulations  on  an  interim  or  other  basis 
as  may  be  necessary  to  implement  the 
amendments  made  by  the  provisions  of 
Public  Law  101-508. 

This  regulation  updates  our  rules  to 
properly  reflect  statutory  provisions  of 
section  4606  of  Public  Law  101-508. 
These  statutory  provisions  are  effective 
on  November  5, 1990.  Without  these 
changes,  our  regulations  conflict  with 
statutory  provisions.  While  we  have 
determined  that  prompt  publication  of 
these  regulations  best  serves  those 
agencies  and  individuals  governed  by 
the  regulations,  we  are  providing  a  60- 
day  comment  period  for  public 
comments  on  the  rule. 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  rules,  we  are  not  able  to  acknowledge 
or  respond  to  them  individually. 
However,  we  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  “Dates” 
section  of  this  preamble,  and  will 
respond  to  the  comments  in  the 
preamble  in  any  subsequent  rule  that  we 
issue. 

V.  Technical  Correction 

We  are  making  a  technical  correction 
to  §  435.408  and  $  436.408  to  correct  a 


paragraph  reference  in  regulations 
originally  published  on  September  7, 
1990,  at  55  FR  36813  and  subsequently 
republished  as  a  technical  correction  on 
March  14, 1991,  at  56  FR  10807. 
References  to  revised  $  435.408(a)(13) 
and  §  436.408(a)(13)  are  incorrect.  Hie 
correct  references  are  §  435.408(b)(13) 
and  §  436.408 (b)(l3)  respectively.  These 
sections  set  forth  the  standards  for 
documentation  that  a  State  agency  may 
accept  and  must  review  to  establish  that 
the  Immigration  and  Naturalization 
Service  has  placed  the  alien  in  a 
category  that  qualifies  the  individual  for 
Medicaid  consideration.  These  changes 
are  effective  October  9, 1990,  the 
effective  date  of  the  original  publication 
of  the  regulations  in  the  Federal 
Register. 

VI.  Paperwork  Reduction  Act  of  1980 

This  final  rule  with  comment  period 
contains  no  information  collection  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3801  et  seq.). 

VII.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
final  regulatory  impact  analysis  for  any 
final  regulation  that  meet  one  of  the  E.O. 
12291  criteria  for  a  “major  rule”;  that  is, 
that  would  be  likely  to  result  in— 

•  An  annual  effect  on  the  economy  of 
$lt)0  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA, 
individuals  and  States  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
regulation  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  smalt  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 

For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
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as  a  hospital  which  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

Although  we  are  unable  to  estimate 
actual  costs  or  savings,  the  provisions 
contained  in  this  rule  are  not  expected 
to  result  in  an  annual  economic  impact 
of  $100  million  or  more.  States  may 
incur  some  increased  costs  as  a  result  of 
individuals  being  exempt  from 
cooperating  in  establishing  paternity 
and  in  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father.  However,  since  those  individuals 
are  not  precluded  from  cooperating  and 
may,  in  fact,  voluntarily  cooperate  in 
establishing  paternity,  we  believe  the 
impact  is  minimal.  In  addition,  by 
removing  impediments  to  prenatal  and 
postpartum  care,  the  provisions 
implemented  by  this  rule  are  expected 
to  reduce  infant  mortality  and  save 
money  which  would  otherwise  be  spent 
on  costly  services  such  as  neonatal 
intensive  care. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
rule  is  not  a  major  rule  and  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Also,  this  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  We  have  not  prepared  a 
regulatory  impact  analysis,  a  small  rural 
hospital  analysis,  or  an  initial  regulatory 
flexibility  analysis. 

List  of  Subjects 

42  CFR  Part  433 

Administrative  practice  and 
procedure,  Child  support.  Claims,  Grant 
programs-health,  Medicaid,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health,  Guam, 
Medicaid,  Puerto  Rico,  Supplemental 
Security  Income  (SSI),  Virgin  Islands. 

42  CFR  chapter  IV,  subcnapter  C,  is 
amended  as  set  forth  below: 

PART  433— STATE  FISCAL 
ADMINISTRATION 

A.  Part  433,  subpart  D  is  amended  as 
follows: 

1.  The  authority  citation  for  part  433 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1902(a)(4). 
1902(a)(18),  1902(a)(25),  1902(a)(45), 


1903(a)(3),  1903(dX2),  1903(d)(5).  1903(o). 
1903(p),  1903(r),  1912,  and  1917  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1396(a)(4). 
1396a(a)(18),  1396a(a)(25),  1396a(aM45). 
1396b(a)(3),  1396b(d)(2),  1996b(d)(5). 

1396b(o),  1396b(p).  1396b(r),  1396k,  and 
1396p. 

2.  In  §  433.145,  paragraph  (a)  is 
revised  to  read  as  follows: 

$433,145  Assignment  of  rights  to 
benefits  Stats  plan  requirements. 

(a)  A  State  plan  must  provide  that,  as 
a  condition  of  eligibility,  each  legally 
able  applicant  or  recipient  is  required 
to: 

(1)  Assign  to  the  Medicaid  agency  his 
or  her  rights,  or  the  rights  of  any  other 
individual  eligible  under  the  plan  for 
whom  he  or  she  can  legally  make  an 
assignment,  to  medical  support  and  to 
payment  for  medical  care  from  any  third 
party; 

(2)  Cooperate  with  the  agency  in 
establishing  paternity  and  in  obtaining 
medical  support  and  payments,  unless 
the  individual  establishes  good  cause 
for  not  cooperating,  and  except  for 
individuals  described  in  section 
1902(l)(lHA)  of  the  Act  (poverty  level 
pregnant  women),  who  are  exempt  from 
cooperating  in  establishing  paternity 
and  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  bom  out  of  wedlock; 
and 

(3)  Cooperate  in  identifying  and 
providing  information  to  assist  the 
Medicaid  agency  in  pursuing  third 
parties  who  may  be  liable  to  pay  for  care 
and  services  under  the  plan,  unless  the 
individual  establishes  good  cause  for 
not  cooperating. 

***** 

3.  In  §  433.147,  the  section  title  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§433.147  Cooperation  in  establishing 
paternity  and  in  obtaining  medical  support 
and  payments  and  in  identifying  and 
providing  information  to  assist  in  pursuing 
third  parties  who  may  be  Habie  to  pay. 

(a)  Scope  of  requirement.  The  agency 
must  require  the  individual  who  assigns 
his  or  her  rights  to  cooperate  in — 

(1)  Establishing  paternity  of  a  child 
bom  out  of  wedlock  and  obtaining 
medical  support  and  payments  for 
himself  or  herself  and  any  other  person 
for  whom  the  individual  can  legally 
assign  rights,  except  that  individuals 
described  in  section  1902(1)(1)(A)  of  the 
Act  (poverty  level  pregnant  women)  are 
exempt  from  these  requirements 
involving  paternity  and  obtaining 
medical  support  and  payments  from,  or 
derived  from,  the  father  of  the  child 
bom  out  of  wedlock;  and 


(2)  Identifying  and  providing 
information  to  assist  the  Medicaid 
agency  in  pursuing  third  parties  who 
may  be  liable  to  pay  for  care  and 
services  under  the  plan. 


PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 

THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

B.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Technical  Correction 

$435,408  [Amended] 

On  page  10807,  column  1,  in  FR 
document  91-5922,  published  on  March 
14, 1991,  the  amendatory  language  “5. 

In  §  435.408,  paragraph  (a)(13)  is  revised 
to  read  as  follows:”  is  corrected  to  read 
”5.  In  §  435.408  paragraph  (b)(13)  is 
revised  to  read  as  follows:"  and  die 
citation  to  paragraph  “(a)”  under  the 
text  of  §  435.408  is  corrected  to  read 
“(b)”. 

3.  In  §  435.604,  paragraph  (a)  is 
revised  to  read  as  follows: 

$  435.604  Assignment  of  rights  to  benefits. 

(a)  As  a  condition  of  eligibility,  the 
agency  must  require  legally  able  > 
applicants  and  recipients  to: 

(1)  Assign  rights  to  the  Medicaid 
agency  to  medical  support  and  to 
payment  for  medical  care  from  any  third 
party; 

(2)  Cooperate  with  the  agency  in 
establishing  paternity  and  in  obtaining 
medical  support  and  payments,  unless 
the  individual  establishes  good  cause 
for  not  cooperating,  and  except  for 
individuals  described  in  section  1902 
(lHD(A)  of  the  Act  (poverty  level 
pregnant  women),  who  are  exempt  from 
cooperating  in  establishing  paternity 
and  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  bom  out  of  wedlock; 
and 

(3)  Cooperate  in  identifying  and 
providing  information  to  assist  the 
Medicaid  agency  in  pursuing  third 
parties  who  may  be  liable  to  pay  for  care 
and  services  under  the  plan,  unless  the 
individual  establishes  good  cause  for 
not  cooperating. 


PART  436— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

C.  Part  436  is  amended  as  follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 
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Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Technical  Correction 

S  436.408  [Amended] 

On  page  10807,  column  2,  in  FR 
document  91-5922,  published  on  March 
14, 1991,  the  amendatory  language  “5. 

In  §  436.408,  paragraph  (a)(13)  is  revised 
to  read  as  follows:”  is  corrected  to  read 
”5.  In  §436.408  paragraph  (b)(13)  is 
revised  to  read  as  follows:”  and  the 
citation  to  paragraph  ”(a)”  under  the 
text  of  §  436.408  is  corrected  to  read 
“(b)”. 

3.  In  §  436.604,  paragraph  (a)  is 
revised  to  read  as  follows: 

§436.604  Assignment  of  right*  to  benefits. 

(a)  As  a  condition  of  eligibility,  the 
agency  must  require  legally  able 
applicants  and  recipients  to: 

(1)  Assign  rights  to  the  Medicaid 
agency  to  medical  support  and  to 
payment  for  medical  care  from  any  third 
party; 

•  (2)  Cooperate  with  the  agency  in 

establishing  paternity  and  in  obtaining 
medical  support  and  payments,  unless 
the  individual  establishes  good  cause 
for  not  cooperating,  and  except  for 
individuals  described  in  section 
1902(1)(1)(A)  of  the  Act  (poverty  level 
pregnant  women),  who  are  exempt  from 
cooperating  in  establishing  paternity 
and  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  bom  out  of  wedlock; 
and 

(3)  Cooperate  in  identifying  and 
providing  information  to  assist  the 
Medicaid  agency  in  pursuing  third 
parties  who  may  be  liable  to  pay  for  care 
and  services  under  the  plan,  unless  the 
individual  establishes  good  cause  for 
not  cooperating. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  June  16, 1992. 

William  Toby,  )r.. 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  21, 1992. 

Louis  W.  Sullivan, 

Secretary. 

(FR  Doc.  93-972  Filed  1-15-93;  8:45  ami 
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42  CFR  Part*  435, 436,  and  440 
[MB-001-FC] 

RIN  0938-AA58 

Medicaid  Program;  Eligibility  and 
Coverage  Requirements 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  These  regulations  amend  the 
requirements  for  coverage  of  certain 
groups  of  individuals  under  Medicaid 
and  the  requirements  for  determining 
Medicaid  eligibility.  The  regulations 
relate  to  coverage  of  individuals  in 
optional  categorically  needy  groups; 
aged,  blind  and  disabled  individuals  in 
States  that  use  more  restrictive 
requirements  for  Medicaid  than  those 
under  the  Supplemental  Security 
Income  (SSI)  program;  individuals 
receiving  optional  State  supplementary 
payments;  individuals  under  age  21 
who  are  not  receiving  AFDC; 
individuals  who  are  ineligible  for  cash 
assistance  under  the  Social  Security  Act 
because  of  requirements  that  do  not 
apply  under  Medicaid;  and  medically 
needy  groups.  In  addition,  the 
regulations  revise  the  methodologies  for 
determining  income  and  resource 
eligibility  under  Medicaid,  including 
financial  responsibility  of  relatives,  and 
for  determining  financial  eligibility  of 
medically  needy  groups,  including 
determining  medically  needy  income 
levels. 

These  regulations  interpret  provisions 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982,  as  amended 
by  several  acts,  including,  most 
recently,  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  the 
Medicare  Catastrophic  Coverage  Act  of 
1988,  the  Family  Support  Act  of  1988, 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  and  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  We  are  also 
making  some  administrative  changes  to 
achieve  more  efficient  operation  of  the 
Medicaid  Program. 

DATES:  Effective  Dates:  These 
regulations  are  effective  on  February  18, 
1993,  except  for  §§435.604, 435.606, 
436.604,  and  436.606,  which  are 
effective  April  19, 1993. 

Compliance  Dates:  We  will  not  hold 
a  State  out  of  compliance  with  the 
requirements  of  this  final  rule  if  the 
State  submits  preprinted  plan 
amendments  and  required  attachments 
by  April  19, 1993,  for  all  provisions 
other  than  §§  435.604. 435.606, 436.604, 
and  436.606.  States  must  comply  with 
§§435.604,  435.606,  436.604,  and 
436.606,  end  submit  preprinted  plan 


amendments  and  required  attachments 
for  these  sections,  by  the  latest  of:  (1) 

July  19, 1993;  (2)  the  first  day  of  the 
next  fiscal  year  in  which  appropriations 
apply  following  January  19, 1993,  if 
State  legislation  is  needed  to 
appropriate  funds  to  implement  the 
provisions  of  these  sections;  or  (3)  the 
first  day  of  the  calendar  quarter 
following  the  end  of  the  next  session  of 
the  State  legislature  that  convenes  after 
January  19, 1993,  if  the  State  needs 
authorizing  legislation  to  implement  the 
provisions  of  these  sections. 

Comment  Date:  We  will  consider 
public  comments  on  the  provisions  of 
§§  435.604, 435.606,  436.604,  and 
436.606  of  these  regulations  only  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  February  16, 1993. 

ADDRESSES:  Address  comments  in 
writing  to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  attention:  MB- 
001-FC,  P.O.  Box  26676,  Baltimore, 
Maryland  21207. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
Office  of  Information  and  Regulatory 
Affairs,  attention:  Laura  Oliven,  Office 
of  Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

If  you  prefer,  you  may  deliver  your 
written  comments  to:  Room  309-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  room  132, 

East  High  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  MD.  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-001-FC.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately  3 
weeks  after  publication,  in  room  309-G 
of  the  Departmental  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (202-690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marinos  Svolos,  (410)  960-4451. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Background 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  provides  authority  for  States  to 
operate  Medicaid  programs  to  provide 
medical  assistance  to  certain  needy 
individuals.  The  costs  of  administration 
and  services  of  approved  State  Medicaid 
programs  qualify  for  Federal  financial 
participation  (FFP).  In  general,  States 
that  have  established  Medicaid 
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programs  must  provide  medical 
assistance  to  families  and  children  and 
aged,  blind,  and  disabled  individuals 
who  are  receiving,  or  are  deemed  to  be 
receiving,  cash  assistance  under  the  Aid 
to  Families  with  Dependent  Children 
(AFDC)  Program,  Supplemental  Security 
Income  (SSIj  Program,  and  mandatory 
State  supplement  (SSP)  programs,  and 
to  certain  low-income  pregnant  women, 
infants,  and  children.  These  groups  of 
individuals  are  identified  as  the 
mandatory  categorically  needy 
eligibility  groups.  States  may  also 
choose  to  cover  certain  other 
categorically  needy  related  individuals, 
such  as  individuals  receiving  optional 
State  supplementary  payments, 
individuals  who  are  eligible  for  but 
choose  not  to  receive  cash  assistance 
which  would  make  them  eligible  for 
Medicaid,  and  individuals  who  would 
be  eligible  to  receive  these  types  of  cash 
assistance  if  they  were  not 
institutionalized.  These  elective  groups 
are  identified  as  the  optional 
categorically  needy  eligibility  groups. 

In  addition,  States  have  the  option  of 
providing  Medicaid  to  certain 
individuals  who  would  be  eligible  for 
cash  assistance  (AFDC  or  SSI  or  SSP 
only),  except  that  their  income  and 
resources  exceed  allowable  levels. 

These  groups  of  individuals  are 
identified  as  the  medically  needy 
eligibility  groups. 

This  document  basically  deals  with 
incorporation  in  the  Medicaid 
regulations  of  substantive  changes  made 
in  the  composition  of  these  eligibility 
groups  of  individuals  and  in  the  criteria 
used  to  determine  their  financial 
eligibility  under  Medicaid.  The 
substantive  changes  were  initially  made 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1981  (OBRA  ’81)  Public  Law  97- 
35  and  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA), 
Public  Law  97-248  and  further 
amended  by  the  Deficit  Reduction  Act 
of  1984  (DRA),  Public  Law  98-369;  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA), 
Public  Law  99-272;  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  ’86),  Public  Law  99-509;  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  Public 
Law  100-93;  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  ’87), 
Public  Law  102-203;  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(MOCA),  Public  Law  100-360;  the 
Family  Support  Act  of  1988,  Public  Law 
100-485;  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  ’89), 
Public  Law  101-239;  and  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  ’90).  Public  Law  101-508.  This 
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document  also  contains  additional 
changes,  most  of  which  have  been 
issued  as  proposals,  that  are  made  as  a 
result  of  administrative  decisions  to 
improve  program  administration  and 
efficiency. 

On  September  26, 1989,  we  published 
in  the  Federal  Register  (54  FR  39421), 
a  notice  of  proposed  rulemaking 
(NPRM).  In  summary,  this  NPRM 
proposed  to  implement  certain 
provisions  of  TEFRA,  as  amended  by 
the  several  laws  cited  above,  relating  to 
clarification  erf  coverage  of  optional 
categorically  needy  groups  and 
individuals  under  21;  the  required  use 
of  a  single  income  and  resource 
standard  for  determining  financial 
eligibility  for  medically  needy 
individuals;  the  required  use  of  related 
cash  assistance  program  methodologies 
in  determining  financial  eligibility  of 
the  medically  needy;  and  the  option  to 
use  more  liberal  income  mid  resource 
methodologies  in  determining  financial 
eligibility  of  certain  groups.  In  addition, 
this  NPRM  proposed  to  clarify  various 
other  eligibility  requirements  (for 
example,  financial  eligibility 
requirements  for  AFDC-related,  non¬ 
cash  assistance  individuals  and 
establishment  of  medically  needy 
income  levels  for  one-person  families 
within  FFP  limitations),  and  to  respond 
to  public  comments  related  to  the 
provision  of  Medicaid  services  that  we 
had  received  on  a  September  30, 1981 
regulation  that  implemented  provisions 
of  OBRA  *81. 

We  received  over  1,100  pieces  of 
correspondence  in  response  to  the 
September  1989  NPRM.  Because  of  the 
multiple  subjects  contained  in  the 
NPRM  which  we  must  address  in  this 
final  rule,  we  will  discuss  separately,  by 
subject  area,  the  NPRM  provisions,  the 
public  comments  received  related  to 
that  area  and  the  Department’s  response, 
and  the  provisions  of  the  final 
regulations. 

IL  Optional  Categorically  Needy 
Groups 

A.  Background 

Section  137(b)(7)  of  TEFRA 
established  authority  (previously  not 
specified  in  the  Act)  for  States  to  cover 
optional  categorically  needy  individuals 
as  distinct  Medicaid  eligibility  groups 
and  described  in  the  groups  of 
individuals  that  may  be  covered  under 
section  1902(a)(10)(A)(u)  of  the  Social 
Security  Act.  Section  1902(a)(10)(A)(ii) 
of  the  Act  relates  the  optional 
categorically  needy  groups  to  the  group 
or  groups  of  individuals  described  in 
section  1905(a)  of  the  Act,  which 
contains  the  definition  of  medical 


assistance.  The  section  1905(a) 
definitional  listing  includes  aged 
individuals,  blind  individuals,  disabled 
individuals,  individuals  under  age  21 
(or,  at  State  option,  under  age  20, 19,  or 
18),  relatives  specified  in  section 
406(bKl)  of  the  Act  who  are  living  with 
children  who  are  (or  would  be  if  needy) 
dependent  children  under  AFDC 
(referred  to  in  this  document  as 
"specified  relatives’’)  and  pregnant 
women.  This  definitional  fisting  also 
includes  persons  essential  to 
individuals  receiving  cash  assistance 
under  the  programs  of  old  age 
assistance,  aid  to  blind,  aid  to  the 
permanently  and  totally  disabled  and 
aid  to  the  aged,  blind,  and  disabled  that 
are  applicable  in  the  Territories. 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  amend  the  existing 
regulations  under  §  435.201,  which 
contains  a  basic  provision  for  States  to 
exercise  flexibility  in  covering 
individuals  as  optional  eligibility 
groups,  to  specify  the  individuals  fisted 
in  section  1905(a)  of  the  Act  as  those 
from  which  the  State  may  choose  its 
optional  categorically  needy  eligibility 
groups.  The  regulations  would  then 
conform  to  the  provisions  of  the  Act  as 
clarified  under  TEFRA.  We  also 
proposed  to  make  conforming  changes 
in  $§435,210,  435.211,  435.220,  and 
435.223  which  contain  the  specific 
requirements  for  individuals  included 
in  the  optional  categorically  needy 
coverage  groups. 

C.  Public  Comments 

We  did  not  receive  any  major 
comments  on  the  proposed  provisions. 

D.  Provisions  of  the  Final  Regulations 

We  are  adopting  the  proposed 
changes  in  §§  435,201,  435.210, 435.211, 
435.220,  and  435.223  of  the  regulations 
as  final,  without  modifications. 

ID.  Aged,  Blind,  and  Disabled 
Individuals  in  Section  102(f)  States 

A.  Background 

Section  1902(f)  of  the  Act  allows 
States  to  use  more  restrictive  criteria 
than  SSI  in  determining  Medicaid 
eligibility  for  aged,  blind,  and  disabled 
individuals.  The  more  restrictive  criteria 
may  not  be  more  restrictive  than  those 
under  the  State’s  approved  Medicaid 
plan  in  effect  on  January  1, 1972.  Under 
section  1902(r){2)  of  the  Act,  as  added 
by  MCCA,  section  1902(f)  States  are 
permitted  to  use  methods  for 
determining  income  and  resource 
eligibility  for  aged,  blind,  and  disabled 
individuals  that  are  more  liberal  than 
those  used  under  SSI.  However,  the 
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more  liberal  methods  adopted  by  a 
section  1902(f)  State  under  the  section 
1902(r)(2)  authority  must  be  consistent 
with  the  FFP  limits  established  under 
section  1903(f)  of  the  Act. 

States  that  choose  to  use  eligibility 
requirements  and  methods  for  the  aged, 
blind,  or  disabled  that  are  more 
restrictive  than  those  used  to  determine 
eligibility  for  SSI  may  use  more 
restrictive  nonfinandal  eligibility 
conditions,  financial  eligibility 
conditions,  or  both.  These  more 
restrictive  requirements  may  apply  to 
the  aged,  blind,  and  disabled,  or  any 
combination  of  these  groups.  For 
example,  a  State  may  use  more 
restrictive  eligibility  requirements  for 
the  aged  and  provide  Medicaid  to  all 
blind  or  disabled  SSI  recipients. 
Although  these  States  may  use  more 
restrictive  eligibility  requirements,  they 
must,  as  a  minimum,  allow  all  SSI 
recipients  and  individuals  deemed  to  be 
SSI  recipients  to  apply  for  Medicaid  and 
have  their  eligibility  determined  using 
the  more  restrictive  eligibility 
requirements  for  mandatory 
categorically  needy  individuals. 

States  that  choose  to  cover  aged, 
blind,  or  disabled  individuals  under 
section  1902(0  of  the  Act  and  that  do 
not  have  a  medically  needy  program 
must  allow  certain  of  these  individuals 
to  deduct  the  cost  of  incurred  medical 
expenses  from  income  (referred  to  as 
spend  down)  in  order  to  become  eligible 
as  categorically  needy.  We  have 
required  these  States  to  allow  any 
individual  whose  income  exceeds  the 
categorically  needy  income  level  to 
spend  down  to  the  categorically  needy 
income  levels  established  by  the  State 
under  section  1902(f),  which  may  be 
lower  than  the  SSI  income  standards. 

Section  1902(f)  States  may  also  use 
more  liberal  income  standards  than 
those  used  under  SSI  through  an 
election  to  provide  Medicaid  to  optional 
categorically  needy  groups  under  the 
provisions  of  section  1902(a)(10)(A)(ii). 
For  example,  section  1902(f)  States  may 
use  more  liberal  income  standards  by 
electing  to  provide  Medicaid  to 
recipients  of  optional  State 
supplements,  institutionalized 
individuals  who  satisfy  a  special 
income  level,  or  low-income  (poverty 
related)  groups  of  aged  and  disabled 
individuals.  Election  of  the  income 
standards  higher  than  SSI  results  in  an 
extension  (or  replacement)  of  the  more 
restrictive  income  standards  established 
under  section  1902(f).  For  example,  if  a 
section  1902(f)  State  elects  to  provide 
Medicaid  to  aged,  blind,  and  disabled 
individuals  who  have  incomes  up  to 
standards  which  do  not  exceed  100 
percent  of  the  Federal  poverty  level,  the 


poverty-level  related  standard  elected 
by  the  State  becomes  the  categorically 
needy  income  standard  for  all  aged  and 
disabled  individuals  in  that  State  who 
have  income  equal  to  or  below  that 
standard.  Individuals  with  income 
above  the  higher  optional  categorically 
needy  standard  must  spend  down  to  the 
SSI  income  standard,  a  more  restrictive 
standards,  or  the  medically  needy 
standard  in  order  to  become  Medicaid 
eligible. 

Section  1902(f)  States  may  make 
optional  supplementary  payments  to 
SSI  recipients  and  to  individuals  who 
have  income  above  the  SSI  income 
standards.  If  these  States  elect  to 
provide  Medicaid  to  individuals  by 
virtue  of  their  receipt  of  these  State 
supplementary  payments  under  section 
1902(a)(10)(A)(ii)  (IV)  or  (XI),  the  State 
must  provide  Medicaid  to  all 
individuals  who  are  members  of  the 
group  it  has  elected  to  cover.  Moreover, 
if  payments  are  made  to  persons  who 
would  otherwise  be  eligible  under  a 
State’s  1902(f)  plan  and  the 
supplementary  payments  meet  the 
optional  State  supplement  requirements 
of  section  1902(aj(10)(A)(ii)(XI)  (which 
permits  the  use  of  more  restrictive 
income  disregards  in  determining 
eligibility  under  the  State  supplement 
program),  a  State  may,  but  is  not 
required  to,  use  its  optional  State 
supplement  standards  to  determine 
Medicaid  eligibility  for  categorically 
needy  individuals  included  under  its 
optional  State  supplement  program. 
(This  optional  group  is  discussed  in 
detail  later  in  this  document.) 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  clarify  coverage  of  aged, 
blind,  and  disabled  individuals  under 
section  1902(f)  as  mandatory 
categorically  needy  (§435.121),  as 
optional  categorically  needy  (§  435.230), 
and  as  medically  needy  (§  435.330). 
Specifically: 

1.  Mandatory  Categorically  Needy 

In  order  to  clarify  the  section  1902(f) 
provision,  we  proposed  to  retain  the 
requirement  under  the  existing 
§  435.121  to  limit  the  minimum 
required  eligibility  group  of  aged,  blind, 
and  disabled  individuals  to  which  the 
more  restrictive  requirements  would 
apply  to  recipients  of  SSI  and  certain 
individuals  who,  for  purposes  of 
Medicaid,  are  deemed  to  be  SSI 
recipients.  We  also  proposed  to  broaden 
the  deemed  SSI  recipient  group  to 
include  individuals  who  qualify  under 
section  1619(b)(3)  of  the  Act  as  added 
by  Public  Law  99-643. 


Under  the  proposed  revision  of 
§  435.121,  States  would  be  required  to 
consider  as  mandatory  categorically 
needy  those  aged,  blind,  or  disabled  SSI 
recipients  who  meet  the  more  restrictive 
criteria  used  by  the  State  and  whose 
income  meets  the  State’s  more 
restrictive  income  standard.  In 
determining  whether  an  individual 
meets  the  more  restrictive  income 
standard,  the  individual’s  income 
would  be  reduced  by  deducting  any  SSI 
payments  that  he  or  she  receives,  any 
State  supplementary  payments  that 
meet  the  conditions  specified  in  the 
Medicaid  regulations  (which  were 
proposed  to  be  redesignated  as 
§§  435.232  and  435.234)  and  incurred 
medical  expenses  permitted  under  the 
Medicaid  regulations.  Under  the 
proposed  revision,  to  the  extent 
permitted  by  section  1902(r)  of  the  Act, 
these  States  would  also  be  permitted  to 
use  methodologies  for  determining 
income  and  resource  eligibility  that  are 
less  restrictive  than  those  of  the  SSI 
program. 

After  TEFRA  and  subsequent 
amendments  to  the  Medicaid  statute,  we 
reexamined  section  1902(f)  and  its 
application  to  categorically  needy  and 
medically  needy  groups.  As  a  result  of 
this  reexamination,  we  had  proposed  in 
the  September  1989  NPRM  to  limit  the 
definition  of  categorically  needy 
individuals  in  section  1902(f)  States  that 
do  not  have  medically  needy  programs. 
We  proposed  to  change  our  policy  that 
allows  any  aged,  blind,  and  disabled 
individual  in  these  States  whose  income 
exceeded  the  categorically  needy 
income  level  to  spend  down  to  the 
State’s  categorically  needy  income 
levels  established  under  section  1902(f) 
(which  in  some  cases  may  be  lower  than 
the  SSI  income  standard).  We  proposed 
to  change  our  policy  to  indicate  that 
individuals  who,  on  the  basis  of  their 
income,  would  not  be  eligible  for  cash 
assistance,  or  who  meet  certain 
specified  less  restrictive  standards  or 
criteria,  would  have  their  Medicaid 
eligibility  determined  under  the 
spenddown  process  only  if  the  State  had 
a  medically  needy  program.  We 
proposed  this  limitation  on  the 
definition  of  categorically  needy 
individuals  in  section  1902(f)  States  that 
do  not  have  a  medically  needy  program 
because  we  did  not  believe  that  the 
Medicaid  statute  authorized  section 
1902(f)  States  to  establish  a  medically 
needy  spenddown  type  program  for  the 
aged,  blind,  and  disabled  without 
having  to  provide  equivalent  coverage 
for  AFDC-related  groups.  (In  passing 
section  1902(0  of  the  Act,  the  Congress 
indicated  that  it  did  not  intend  to 
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require  States  to  broaden  Medicaid 
coverage  beyond  SSI  or  State 
supplement  recipients,  but  to  permit 
States  to  restrict  coverage  if  they  chose 
to  do  so.)  The  Congress  clarified  under 
OBRA  ’81  and  TEFRA  that  if  a  State 
wished  to  cover  the  medically  needy, 
the  minimum  coverage  is  for  AFDC- 
related  individuals. 

2.  Optional  Categorically  Needy 

In  the  September  1989  NPRM,  we 
proposed  to  add  a  new  $  435.230  to 
allow  section  1902(f)  States  to  establish 
optional  categorically  needy  eligibility 
groups  of  aged,  blind,  and  disabled 
individuals.  These  groups  would 
include  individuals  who  would  be 
eligible  as  mandatory  categorically 
needy  under  §  435.121  except  that  they 
are  not  receiving  an  SSI  payment  and 
whose  income  before  spenddown  meets 
certain  other  specified  levels.  Section 
1902(f)  States  also  would  be  permitted 
to  cover,  as  optional  categorically 
needy,  other  groups  of  aged,  blind,  and 
disabled  individuals  wbo  are  eligible 
under  criteria  that,  at  State  option, 
extend  beyond  SSI  criteria — for 
example,  those  receiving  an  optional 
State  supplement  and  those  receiving 
home  and  community  based  services. 

This  proposal  would  allow  section 
1902(f)  States  to  set  up  optional 
categorically  needy  groups  of 
individuals  who  are  eligible  for  but  are 
not  receiving  cash  assistance,  as  allowed 
in  non-section  1902(f)  States.  We 
believed  that  this  was  appropriate  in 
view  of  the  OBRA  ’81  clarification  of 
coverage  of  optional  categorically  needy 
groups. 

3.  Medically  Needy  Group 

In  the  September  1989  NPRM,  we 
proposed  to  allow  section  1902(f)  States 
to  cover  as  medically  needy  any  aged, 
blind,  or  disabled  individual  who, 
except  for  financial  criteria,  meets  the 
eligibility  criteria  for  mandatory  or 
optional  categorically  needy  coverage 
applied  under  the  authority  of  section 
1902(f).  States  would  be  permitted  to 
allow  these  medically  needy  individuals 
to  establish  financial  eligibility  by 
applying  less  restrictive  income  and 
resource  methodologies  than  SSI  under 
section  1902(r)(2)  of  the  Act,  as  added 
by  MCCA,  and  by  deducting  incurred 
medical  expenses  from  income  in 
accordance  with  financial  eligibility 
requirements  specified  in  the  existing 
regulations  under  §  435.831.  We 
proposed  to  retain  in  §  435.330  the  basic 
provisions  for  eligibility  of  aged,  blind, 
and  disabled  individuals  as  medically 
needy  in  section  1902(f)  States.  We 
proposed  to  revise  the  section  to  make 
it  consistent  with  the  proposed 


revisions  under  §§435.121  and  435.230 
for  mandatory  and  optional 
categorically  needy  eligibility  in  section 
1902(f)  States  and  to  clarify  die  financial 
eligibility  conditions  included  under 
section  1902(r)(2). 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  Several  commenters 
recommended  that  the  regulations  be 
substantially  rewritten  to  better  clarify 
the  option  under  section  1902(f)  to  use 
more  restrictive  income  and  resource 
eligibility  rules  for  aged,  blind,  and 
disabled  individuals. 

Response:  We  agree  that  the  rules 
governing  eligibility  of  aged,  blind,  and 
disabled  individuals  in  section  1902(f) 
States  are  complicated  and  have  further 
revised  the  regulations  that  address  the 
establishment  of  the  eligibility 
conditions  for  the  groups  in  an  attempt 
to  make  the  provisions  clearer. 
Specifically,  we  have  rewritten 
§  435.121,  which  covers  the  mandatory 
categorically  needy  group;  rewritten 
proposed  §  435.230,  which  describes  the 
option  for  section  1902(0  States  to 
include  optional  categorically  needy 
eligibility  groups;  and  rewritten  the 
proposed  redesignated  and  revised 
§  435.631  (previously  §  435.731  before 
the  redesignation),  which  describes 
general  income  requirements.  We  have 
also  deleted  the  proposed  redesignated 
and  revised  §  435.632,  which  was 
previously  §  435.732  and  which 
provided  procedures  for  determining 
income  eligibility  in  States  using  more 
restrictive  requirements  than  SSI.  We 
have  incorporated  the  income 
procedures  of  proposed  §  435.632  in 
§§  435.121  and  435.230,  including  the 
requirement  for  deductions  of  incurred 
medical  and  remedial  care  expenses. 
This  will  help  readers  to  better 
understand  the  application  of  the 
spenddown  rules  in  section  1902(f) 
States  and  other  eligibility  criteria 
applicable  to  aged,  blind,  and  disabled 
individuals. 

Comment:  Several  commenters  stated 
that  they  had  difficulty  relating  the 
section  1902(f)  rules  to  other  eligibility 
groups  and  recommended  clarification 
in  the  final  rule.  They  requested 
clarification  of  Medicaid  eligibility,  in 
section  1902(f)  States,  of  qualified 
Medicare  beneficiaries  under  sections 
1902(a)(10)(E)(i)  and  190&(p)  of  the  Act, 
qualified  disabled  and  working 
individuals  (QDWIs)  under  sections 
1902(a)(10)(E)(ii)  and  1905(s)  of  the  Act, 
and  individuals  who  are  deemed  to  be 
SSI  recipients  under  section  1619(b)(3) 
of  the  Act.  They  also  wanted 
clarification  of  how  the  provisions  for 
protection  of  income  and  resources  of 


community  spouses  of  institutionalized 
individuals  under  section  1924  of  the 
Act  related  to  the  section  1902(f)  rules 
and  to  the  medically  needy  provisions. 

Response:  We  have  clarified  the 
regulation  under  §435.121  (previously 
paragraph  (f)  and  now  paragraph  (b))  to 
provide  that  section  1902(f)  States  must 
include  under  their  plans  mandatory 
eligibility  of  individuals  who  meet  the 
requirements  of  section  1619(b)(3)  of  the 
Act,  even  though  they  may  not  continue 
to  meet  the  States’  more  restrictive 
eligibility  requirements  under  section 
1902(f).  We  also  have  included  a 
provision  under  §  435.121(b)  to  specify 
that  section  1902(f)  States  must  provide 
mandatory  eligibility  to  QMBs  and 
QDWIs  who  meet  the  requirements  of 
sections  1902(a)(10)(E)(i)  and  1905(p) 
and  sections  1902(a)(10)(E)(ii)  and 
1905(s),  respectively,  without 
consideration  of  the  more  restrictive 
eligibility  requirements.  Proposed 
amendments  to  incorporate  the 
provisions  for  the  establishment  of  the 
eligibility  groups  of  QMBs  and  QDWIs 
in  the  HCFA  regulations  are  being 
developed  in  separate  documents.  Until 
these  HCFA  regulations  on  QMBs  and 
QDWIs  eligibility  groups  are  published, 
States  are  required  to  provide 
mandatory  eligibility  in  accordance 
with  the  specified  provisions  of  the 
Social  Security  Act. 

We  also  are  in  the  process  of 
developing  proposed  regulations  to 
interpret  the  provisions  of  section  1924 
of  the  Social  Security  Act  relating  to  the 
protection  of  income  and  resources  of 
institutionalized  individuals  for 
community  spouses.  Section  1924 
provides  that  the  provisions  of  that 
section  supersede  any  provisions  of 
section  1902(f)  that  are  inconsistent 
with  them.  Therefore,  States  are  bound 
to  implement  section  1924  on  the  basis 
of  their  reasonable  interpretation  of  the 
law.  We  have  included  an  appropriate 
reference  to  the  section  1924 
requirements  in  §  435.121(a). 

Comment:  One  commenter 
recommended  that  §435.121  provide  for 
the  income  deductions  for  title  II 
(monthly  social  security  benefits) 
increases  of  former  SSI  and/or  State 
supplement  recipients  required  under 
section  503  of  Public  Law  94-566  and 
title  II  increases  for  certain  widow(er)s 
who  receive  changes  in  their  title  II 
benefits. 

Response:  We  have  not  accepted  the 
recommendation.  The  deductions 
referred  to  by  the  commenter  are 
mandatory  deductions  for  determining 
whether  individuals  qualify  for  the 
special  Medicaid  status  conferred  by  the 
statutes  mentioned  in  the  comment.  If, 
after  applying  the  deductions,  an 
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individual  qualifies  for  the  status,  he  or 
she  is,  in  effect,  deemed  to  be  an  SSI 
recipient.  For  purposes  of  determining 
the  type  of  Medicaid  they  will  be 
eligible  to  receive  when  they  spend 
down.  States  electing  the  option  under 
section  1902(f)  must  treat  these 
individuals  as  SSI  recipients.  We  have 
amended  §435.121  to  refer  to  the 
regulations  at  §§435.135, 435.137,  and 
435.138  to  make  clear  that  these 
individuals  will  be  categorically  needy 
if  they  spend  down  their  excess  income. 
These  cross-referenced  regulations 
contain  the  specific  requirements  for 
eligibility  for  these  special  status 
groups.  We  have  also  added  a  cross- 
reference  to  §§  435.135  and  435.138  in 
§  435.230  (the  provision  that  governs  the 
options  available  to  section  1902(f) 

States  with  respect  to  the  categorically 
needy).  This  is  because,  with  respect  to 
individuals  covered  in  §§435.135  or 

435.138,  States  have  the  option  to 
disregard  certain  portions  of  the 
individual’s  title  II  benefits  in 
determining  their  Medicaid  eligibility. 
(All  States  must  disregard  the  relevant 
title  II  income  in  determining  whether 
an  individual  qualifies  for  the  special 
status  under  §§435.135, 435.137,  and 

435.138. )  The  treatment  of  certain  title 
II  increases  received  by  certain  disabled 
widow(er)s  was  the  subject  of  litigation 
in  Darling  v.  Bowen.  We  published  final 
regulations  to  implement  the  court 
decisions  in  that  case  on  November  21, 
1990  (55  FR  48601).  The  preamble  to 
that  document  and  the  regulation  at  42 
CFR  435.137  contained  in  that 
document  specify  the  special  treatment 
adopted  by  virtue  of  the  court  orders  for 
individuals  covered  under  section 
1634(b)  of  the  Act. 

Comment.  One  commenter  believed 
that  the  proposed  §  435.230(b)  should  be 
revised  to  make  it  clear  that  this  section 
does  not  establish  eligibility 
requirements  for  section  1902(0  States 
for  their  optional  categorically  needy 
groups.  The  commenter  believed  that 
the  purpose  of  the  section  was  to 
establish  the  income  and  resource 
standards  used  to  determine  who  is 
optional  categorically  needy.  The 
commenter  also  believed  that  the 
preamble  and  the  regulation  text  would 
be  interpreted  to  require  section  1902(0 
States  to  use  the  cash  assistance  rules  to 
establish  eligibility  for  the  optional 
categorically  needy. 

Response:  We  have  not  made  any 
changes  in  these  final  regulations  in 
response  to  this  comment,  other  than  for 
clarification  purposes.  We  intend  that 
§  435.230  establish  eligibility 
requirements  for  optional  categorically 
needy  groups  in  section  1902(f)  States. 
The  eligibility  criteria  for  these 


individuals  are  complicated  and  contain 
requirements  that  might  legitimately  be 
classified  as  financial  criteria.  However, 
it  is  necessary  for  us  to  include  such 
financial  criteria  to  describe  the 
composition  of  the  eligibility  group. 

This  section  must  be  read  in 
conjunction  with  other  regulatory  and 
statutory  provisions  that  establish 
criteria,  standards,  and  methods  for 
determining  income  and  resource 
eligibility  for  the  specific  optional 
groups  described  in  the  section. 

Comment:  Several  commenter* 
disagreed  with  our  proposed 
interpretation  of  how  election  by  section 
1902(f)  States  of  the  option  to  use  more 
liberal  income  and  resource  methods 
under  section  1902(r)(2)  of  the  Act 
affects  these  States'  continued  authority 
to  use  more  restrictive  income  and 
resource  methods  under  section  1902(0. 
They  believed  that  section  1902(0 
States,  by  virtue  of  section  1902(r)(2), 
must  adopt  methods  of  counting  income 
and  resources  for  the  aged,  blind,  and 
disabled  that  are  at  least  as  liberal  as 
those  of  the  SSI  program.  The 
commenters  based  their  objection  to  the 
proposed  interpretation  cm  a  Federal 
District  Court  decision  in  Mowbray  v. 
Kozlowski  and  Sullivan  (No.  89-3355). 

Response:  We  appealed  this  District 
Court  decision  on  which  the 
commenters  based  their  arguments.  In 
Mowbray  v.  Kozlowski,  914  F.2d  593 
(4th  Cir.  1990),  the  Court  of  Appeals 
reversed  the  lower  court’s  decision  and 
upheld  the  continued  right  of  section 
1902(0  States  to  use  more  restrictive 
methods  for  determining  Medicaid 
eligibility  of  their  aged,  blind,  and 
disabled  individuals. 

Comment:  One  commenter  stated  that 
aged,  blind,  and  disabled  persons  in 
section  1902(0  States  are  not  subject  to 
FFP  limits  under  section  1903(0  of  the 
Act.  Thus,  the  commenter  believed  that 
we  should  not  impose  a  dollar  cap  on 
the  more  liberal  income  policies  that 
section  1902(0  States  may  propose 
under  section  1902(r)(2). 

Response:  We  disagree  with  the 
commenter.  There  is  no  exception  to  the 
income  limitations  for  purposes  of  FFP 
specified  in  section  1903(f)  of  the  Act 
for  section  1902(0  States.  Section 
1902(0  explicitly  refers  to  section 
1903(f)  in  connection  with  the 
calculation  of  the  income  spenddown  to 
be  used  by  section  1902(0  States.  Since 
section  1902(0  only  provides  States 
with  the  authority  to  use  eligibility  rules 
that  are  more  restrictive  than  the  SSI 
rules,  it  does  not  confer  upon  those 
States  authority  to  violate  the  section 
1903(0  FFP  caps,  which  exempt  actual 
SSI  recipients.  The  section  1902(0 
option  acts  as  a  shield  against  other 


provisions  of  the  Medicaid  statute 
which  would  otherwise  compel  States 
to  cover  any  aged,  blind,  or  disabled 
individual  who  would  not  have  been 
eligible  under  the  State’s  requirements 
in  effect  on  January  1, 1972.  It  is  not  a 
source  of  affirmative  authority  to  cover 
other  individuals.  This  view  has  been 
confirmed  by  the  U.S.  Courts  of  Appeal 
for  the  4th  and  8th  Circuits  in  Savage 
v.  Toon,  795  F.2d  643  (8th  Cir.  1986) 
and  Morris  v.  Morrow,  783  F.2d  457  (4th 
Or.  1986). 

Comment:  One  commenter  read  the 
proposed  regulation  to  prohibit  section 
1902(f) 'States  from  targeting  the 
eligibility  groups  for  whom  more  liberal 
section  1902(r)(2)  policies  could  be 
applied,  unlike  States  that  do  not  use 
more  restrictive  eligibility  requirements 
for  the  aged,  blind,  and  disabled. 

Response;  The  regulation  does  not 
limit  section  1902(f)  States’  ability  to 
target  the  groups  for  whom  these  States 
wish  to  apply  more  liberal  income  and 
resource  methodologies.  In  fact,  section 
1902(f)  States  have  man  flexibility  than 
non-section  1902(f)  States  to  target 
groups  because  they  may  apply  more 
liberal  policies  to  SSI  reripients  whose 
eligibility  is  determined  under  the  more 
restrictive  requirements  under 
§435.121. 

Comment:  A  number  of  commenters 
objected  to  our  interpretation  of  which 
individuals  could  spend  down  their 
income  to  become  eligible  fen  Medicaid 
as  categorically  needy  in  a  section 
1902(f)  State  without  a  medically  needy 
program. 

Response:  We  have  reexamined  the 
law  in  light  of  this  comment  and  have 
decided  not  to  adopt  the  proposed 
change  that  would  limit  the  definition 
of  categorically  needy  in  section  1902(f) 
States  that  do  not  include  a  medically 
needy  program.  We  believe  there  is  still 
a  legal  basis  to  support  the  policy 
currently  being  applied  by  the  section 
1902(f)  States  without  medically  needy 
programs.  These  States  will  be 
permitted  to  allow  aged,  blind,  and 
disabled  individuals  whose  income 
exceeds  the  income  standard 
established  by  the  State  to  spend  down 
income  to  become  categorically  needy. 
However,  these  States  may  allow  these 
individuals  to  spend  down  only  to  the 
lower  of  an  income  standard  that  equals 
the  standard  used  under  SSI  based  on 
an  individual’s  living  arrangement  or 
the  more  restrictive  standard  established 
under  section  1902(f). 

Comment:  One  commenter  believed 
that  the  regulations  should  be  revised  to 
permit  SSI  criteria  States  to  use  more 
restrictive  eligibility  requirements  far 
any  Medicaid  group  of  aged,  blind,  and 
disabled  individuals.  SSI  criteria  States 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


4913 


are  those  that  use  SSI  program 
requirements  to  determine  Medicaid 
eligibility  for  the  aged,  blind,  and 
disabled,  but  do  not  automatically  add 
SSI  recipients  to  their  Medicaid  rolls. 

SSI  recipients  must  file  a  separate 
Medicaid  application  with  the  State. 

The  commenter  reaches  this  conclusion 
because  the  commenter  believed  that 
their  is  explicit  authority  for  such  States 
to  use  more  restrictive  income  eligibility 
policies  for  recipients  of  optional  State 
supplements  when  such  States  do  not 
have  agreements  with  the  Social 
Security  Administration  to  determine 
eligibility  for  such  supplemental 
payments  for  the  State. 

Response:  There  is  no  statutory 
authority  allowing  SSI  criteria  States  to 
use  more  restrictive  income  eligibility 
*  methods  except  for  the  explicit 
authority  in  the  optional  State 
supplement  option  under  section 
1902(a)(10)(A)(ii)(XI).  If  these  States 
wish  to  use  more  restrictive  eligibility 
requirements  for  groups  other  than 
those  defined  under  this  section  of  the 
law,  the  State  must  elect  the  option 
described  under  section  1902(f)  and 
implemented  in  §  435.121. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  the  proposed 
regulations  as  final,  with  the 
modifications  discussed  under  the 
Public  Comments  and  Departmental 
Responses  portion  of  this  section. 

IV.  Individuals  Receiving  Optional 
State  Supplementary  Payments 

A.  Background 

Sections  1902(a)(10)(A)(ii)(IV)  and 
1902(a)(10)(A)(ii)(XI)  of  the  Act  provide 
for  Medicaid  eligibility  of  aged,  blind, 
and  disabled  individuals  who  are 
receiving  an  optional  State 
supplementary  payment.  Section 
1902(a)(10)(A)(ii)(XI)  of  the  Act,  as 
added  by  section  4104  of  OBRA  ’87  and 
amended  by  section  411(k)  of  MCCA, 
provides  for  Medicaid  coverage  of 
optional  State  supplement  recipients  as 
an  optional  categorically  needy  group  in 
section  1902(f)  States  and  in  States  that 
use  SSI  eligibility  criteria  but  do  not 
have  section  1616  or  1634  agreements 
with  the  Social  Security  Administration 
(under  which  the  Social  Security 
Administration  processes  applications 
for  Medicaid).  Section  1905(j)  describes 
State  supplement  recipients  as  those 
individuals  who  are  receiving  SSI  or 
who,  except  for  income,  would  be 
eligible  to  receive  SSI  benefits. 
Therefore,  SSI  criteria  are  used  to 
determine  eligibility  for  State 
supplements.  Section  1905(j)  also 
defines  optional  State  supplement 


criteria  that  States  may  use  to  establish 
Medicaid  eligibility.  These  criteria  also 
must  be  used  to  determine  if  such 
payments  are  deducted  from  income  for 
purposes  of  determining  eligibility  in 
States  that  elect  to  use  more  restrictive 
eligibility  requirements  than  SSI. 

Under  section  1902(a)(10)(A)(ii)(XI), 
section  1902(f)  States  that  do  not  have 
agreements  with  the  Social  Security 
Administration  to  administer  their  State 
supplementary  benefits  may  use  more 
restrictive  income  deductions  than 
permitted  non-section  1902(f)  States  and 
section  1902(f)  States  that  have  the 
Social  Security  Administration 
administer  their  State  supplementary 
payments  (State  supplementary 
payments  made  under  the  authority  of 
section  1902(a)(10)(A)(ii)(IV)  of  the  Act). 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  incorporate  the  provisions 
of  section  1902(a)(10)(A)(ii)(XI)  of  the 
Act  in  the  new  §  435.234.  Since  section 
1902(a)(10)(A)(ii)(XI)  of  the  Act  referred 
to  recipients  of  an  optional  State 
supplementary  payment,  we  also 
included  in  the  proposed  §  435.234  the 
acceptable  categories  of  State 
supplementary  payments  that  are 
currently  found  in  the  regulation  at 
§  435.230  (which  was  proposed  to  be 
redesignated  as  §  435.232)  applicable  to 
non-section  1902(f)  States.  These 
categories  were  derived  from  our 
interpretation  of  the  definition  of  a  State 
supplementary  payment  under  section 
1905(j).  They  also  apply  to  States  that 
elect  to  provide  Medicaid  under  section 
1902(a)(10)(A)(ii)(IV)  of  the  Act  to 
individuals  eligible  to  receive 
supplementary  payments.  For 
organizational  reasons,  because  of  the 
redesignations  and  addition  to  the 
regulations,  we  also  proposed  to 
redesignate  §  435.231  as  §  435.236. 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  believed 
that  §  435.234  should  be  revised  to  make 
clear  that  more  restrictive  eligibility 
requirements  may  not  be  used  to 
determine  Medicaid  eligibility  if  more 
restrictive  eligibility  requirements  are 
not  actually  used  to  determine 
eligibility  for  the  optional  State 
supplement. 

Response:  We  disagree  with  the 
commenter.  We  do  not  believe  there  is 
a  basis  in  the  law  to  require  section 
1902(f)  States  to  provide  Medicaid  to  all 
of  their  State  supplement  recipients. 
However,  the  more  restrictive 
requirements  are  used  to  determine  both 
Medicaid  and  State  supplement 
eligibility  when  a  State  elects  the  option 


under  section  1902(a)(10)(A)(ii)(XI),  as 
implemented  through  §  435.234. 

Comment:  One  commenter  stated  that 
§  435.234  does  not  allow  less  restrictive 
eligibility  requirements  under  the 
authority  of  section  1902(r)(2)  and 
should  be  revised  to  reflect  this  option. 

Response:  We  do  not  believe  it  is 
necessary  for  this  section  to  reflect  this 
option,  as  it  is  covered  under  §  435.230 
as  revised.  Section  435.234  also  allows 
less  restrictive  income  policy  under  the 
authority  of  section 

1902(a)(10)(A)(ii)(XI).  Therefore,  a  State 
that  washes  to  limit  its  more  liberal 
methods  only  to  income  may  do  so 
without  relying  on  section  1902(r)(2). 

Comment:  One  commenter  requested 
that  we  clarify  whether  section  1902(f) 
States  that  include  recipients  of  optional 
State  supplements  under  their  plans 
must  use  their  optional  State 
supplement  standards  for  all  aged, 
blind,  and  disabled,  or  only  for  aged, 
blind,  or  disabled  individuals  in  special 
living  arrangements  (for  example, 
persons  in  domiciliary  care)  when  the 
supplement  is  available  only  to  persons 
in  special  living  arrangements. 

Response:  We  have  revised  the 
regulations  (the  new  §  435.230(e)  rather 
than  §  435.234)  to  specify  that  if  the 
State  elects  to  use  the  higher  optional 
State  supplement  standard  under 
section  1902(a)(10)(A)(ii)(XI)  of  the  Act, 
the  State  must  use  the  standard  to 
determine  Medicaid  eligibility  for  all 
individuals  who  are  receiving  a 
supplement  However,  States  electing 
the  option  under  section 
1902(a)(10)(A)(ii)(IV)  must  use  these 
standards  to  determine  Medicaid 
eligibility  for  persons  who  would  be 
eligible  to  receive  the  supplement  if 
they  were  not  living  in  an  institution, 
even  though  they  are  not  receiving  a 
payment. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  final  the 
proposed  §  435.230  (Individuals 
receiving  only  optional  State 
supplements  in  non-section  1902(f) 
States),  redesignated  and  revised  as 
§  435.232  without  further  modifications. 

We  have  redesignated  §435.231  as 
435.236  with  no  further  changes  in  the 
regulation  text. 

We  have  adopted  as  final  the  new 
§  435.234  that  specifies  the  eligibility 
requirements  for  individuals  receiving 
only  optional  State  supplements  in 
States  using  more  restrictive  eligibility 
requirements  than  SSI  and  certain  States 
using  SSI  criteria. 


4914 


Federal  Register  /  VoL  58,  No,  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


V.  Individuals  Under  age  21 

A.  Background 

Under  existing  §  435.222,  certain 
needy  individuals  under  age  21  (or.  at 
State  option,  under  age  20, 19,  or  18) 
who  are  not  receiving  cash  assistance 
may  be  covered  by  a  State  as  optional 
categorically  neeay.  In  determining 
categorical  eligibility  of  this  group,  we 
have  historically  applied  the  criteria  of 
the  AFDC  program  because  that  program 
has  generally  applicable  standards  that 
are  directed  to  the  nooduof  children  and 
has  the  appropriate  financial  eligibility 
criteria  related  to  the  group  (as  opposed 
to  the  SSI  program  that  covers  aged, 
blind,  and  disabled  individuals).  Thus, 
§435.222  was  limited  to  providing 
coverage  to  those  individuals  under  age 
21  who  were  not  eligible  for  AFDC 
because  they  did  not  qualify  as 
dependent  children,  for  example 
because  both  parents  are  in  the  home 
and  the  principal  wage  earner  is 
employed,  even  though  they  may  meet 
other  AFDC  eligibility  requirements. 

Section  1902(a)(10KA)  of  the  Act  (one 
of  the  statutory  basis  for  §  435.222)  was 
amended  by  section  137(b)(7)  of  TEFRA 
to  specifically  identify  the  optional 
categorically  needy  groups.  Under 
section  1902(a)(10)(A)(ii),  States  have 
the  option  of  providing  Medicaid  as 
categorically  needy  to  any  group  or 
groups  of  individuals  described  in 
section  1905(a)  who  are  not  described  as 
mandatory  categorically  needy  under 
section  1902(a)(10)(A)(i).  As  a  subset  of 
this  option.  States  may  elect  to  cover 
reasonable  categories  of  individuals 
described  in  section  1905(a)(1)  (children 
under  age  21,  or  at  State  option,  under 
age  20, 19,  or  18)  who  meet  the 
descriptions  of  the  optional  groups.  One 
permissible  optional  categorically  needy 
group  under  section  1902(a)(10)(A)(ii)(I) 
consists  of  children  under  age  21  who 
meet  the  financial  criteria  of  the  AFDC 
program.  This  group  is  commonly 
known  as  the  “Ribicoff  children”. 

B.  NPRM  Provisions 

Because  many  States  have  elected  to 
cover  Ribicoff  children,  in  the 
September  1989  NPRM  we  proposed  to 
specifically  identify  this  group  in  the 
regulations  by  revising  §  435.222  to 
conform  it  to  the  language  of  section 
1902(a)(10)(AHii)d),  of  which  it  is  a 
subset.  Because  section 
1902(a)(10)(A)(ii)(I)  of  the  Act  only 
refers  to  individuals  meeting  financial 
criteria,  we  proposed  to  eliminate  the 
current  reference  in  §435.222  to 
meeting  the  definition  of  a  dependent 
child.  In  choosing  to  cover  this  group, 
we  proposed  that  States  would  still  be 
permitted  to  select,  as  an  option,  the  age 


group  classifications  of  children  under 
21  allowed  under  section  1905(a)  of  the 
Act — that  is,  those  under  age  20, 19,  or 
18.  We  wish  to  note  that  in  applying 
financial  criteria  to  optional 
categorically  needy  groups.  States  have 
the  option  of  using  less  restrictive 
criteria  than  those  under  the  cash 
assistance  program  under  the  provisions 
of  section  1902(r)(2). 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  suggested 
that  reasonable  classifications  of 
children  under  §  435.222  should 
include  unborn  children. 

Response:  We  have  not  adopted  the 
commenter’s  suggestion  because  the 
Medicaid  program  does  not  permit 
eligibility  for  unborn  children. 

Interested  parties  who  wish  a  further 
discussion  of  the  noncoverage  of  unborn 
children  under  Medicaid  are  referred  to 
the  preamble  to  a  final  Departmental 
regulation  published  at  55  FR  36816, 
September  7, 1990. 

Comment:  One  commenter  suggested 
that  the  States’  options  to  provide 
Medicaid  to  children  would  be  clearer 
if  §  435.222  and  §435.223  (which 
describes  the  coverage  group  of 
individuals  who  would  be  eligible  for 
AFDC  if  coverage  under  the  State’s 
AFDC  plan  were  as  broad  as  allowed 
under  title  IV-A)  were  combined. 

Response:  We  have  not  made  any 
changes  to  accommodate  this 
commenter’s  concern  as  we  believe  that 
separate  rules  to  describe  two  distinct 
groups  are  more  easily  understood. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  the  proposed 
revision  to  §  435.222  as  final.  We  have 
made  a  technical  change  to  reflect  a 
statutory  language  change — the 
references  to  “skilled  nursing  facility” 
and  “intermediate  care  facility”  are 
changed  to  “nursing  facility.” 

VL  Relative  Responsibility  in 
Determining  Financial  Eligibility 

A.  Background 

The  Medicaid  provisions  under 
section  1902(aXl7)(D)  of  the  Social 
Security  Act  specify  that,  in 
determining  financial  eligibility,  States 
must  not  take  into  account  the  financial 
responsibility  of  any  individual  for  an 
applicant  or  recipient  unless  that 
individual  is  a  spouse,  or  a  parent  of  a 
child  who  is  under  age  21  or  is  blind  or 
disabled.  Numerous  sections  of  the 
existing  regulations  specify  details  for 
determining  relative  responsibility  for 
the  categorically  needy  and  the 
medically  needy  (§§  435.602, 435.712, 


435.723, 435.724, 435.734, 435.821, 
435.822,  and  435.823). 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  delete  most  of  the  specific 
details  contained  in  the  dted  sections 
on  the  financial  responsibilities  of 
relatives  which  was  consistent  with  the 
proposal  to  delete  the  detailed 
provisions  on  financial  eligibility 
methodologies  that  are  reiterations  of 
cash  assistance  methodologies.  We 
proposed  to  maintain  the  provisions  of 
section  1902(a)(17)(D)  as  exceptions  to 
using  the  cash  assistance 
methodologies.  Also,  we  proposed  to 
include  a  provision  under  §  435.602  that 
incorporates  the  section  1902(r)(2) 
provision,  as  added  by  MCCA,  that 
allows  States  to  use  less  restrictive 
methodologies  for  determining  relative 
responsibility  than  the  cash  assistance 
methodologies  for  specified  groups.  In 
addition,  we  proposed  to  incorporate 
the  provisions  for  section  1902(1)  States 
to  use  more  restrictive  financial 
responsibility  requirements.  We  also 
proposed  to  specify  that,  in  States  that 
elect  to  cover  children  up  to  age  21,  the 
methodologies  of  the  ADFC  program  for 
determining  financial  responsibilities  of 
relatives  or  less  restrictive  requirements 
chosen  by  the  State  would  apply  as  if 
the  individuals  were  under  age  18  (or 
19). 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  stated  that 
§  435.602  should  be  revised  to  delete 
paragraph  (a)(3)  because  the  policy 
reflected  in  the  paragraph  has  been 
superseded  by  the  provisions  of  section 
1924  of  the  Act  relating  to 
institutionalized  individuals  with 
spouses  living  in  the  community. 
Paragraph  (a)(3)  states  that  income  of 
eligible  couples  is  considered  together 
throughout  the  month  one  spouse  enters 
a  Medicaid  institution,  but  ceases  to  be 
counted  together  the  following  month. 

Response:  The  commenter  is  partially 
correct  Section  1924  of  the  Act  as 
added  by  MCCA,  does  supersede  the 
provisions  of  §  435.602  where  they  are 
inconsistent  with  this  provision  in 
regard  to  financial  eligibility 
determinations  for  institutionalized 
spouses  who  have  spouses  living  in  the 
community.  This  is  because  section 
1924  provides  that  no  income  is  deemed 
to  be  available  from  the  community 
spouse.  However,  the  policy  set  forth  in 
§  435.602(a)(3)  remains  in  effect  for 
purposes  of  determining  community 
spouses’  eligibility.  Thus,  the  regulation 
text  has  been  revised  to  clarify  this 
limitation,  and  to  reflect  a  change  in  SSI 


Federal  Register  /  VoL  58,  No.  11  /  Tuesday,  January  Id,  1993  t  Rules  and  Regulations 


4915 


policy  which  became  effective  on 
October  1, 1990.  Under  the  SSI  policy 
change,  eligible  couple  status  ceases  as 
of  the  month  after  the  month  of 
separation.  Thus,  not  only  is  income 
treated  separately,  irrespective  of  living 
arrangements,  but  resources  as  well  (20 
CFR  416.1802(b)  (1)  and  (2)).  We  are 
developing  a  separate  document  to 
incorporate  the  specific  section  1924 
provisions  in  the  Medicaid  regulations. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  final  the 
proposed  revisions  to  §  435.602,  with 
the  change  to  paragraph  (a)(3)  cited 
under  the  response  to  comments.  We  are 
also  deleting,  as  proposed,  $$  435.712, 
435.723,  435.724,  435.734,  435.821, 
435.822,  and  435.823.  We  are  also 
making  a  change  to  reflect  a  revision  of 
policy  on  determining  relative  financial 
responsibility  for  individuals  who  are 
not  receiving  or  deemed  to  be  receiving 
AFDC  as  discussed  in  the  next  section 
of  this  document. 

VII.  Individuals  Who  Are  Ineligible  for 
Cash  Assistance  Because  of 
Requirements  That  08  Not  Apply 
Under  Title  XIX  of  the  Act;  Standard 
Filing  Unit 

A.  Background 

Generally,  most  individuals  who  are 
eligible  for  AFDC  or  SSI  cash  assistance 
under  the  Social  Security  Act  are 
eligible  for  Medicaid.  However,  there 
are  some  AFDC  or  SSI  cash  assistance 
policies  that  are  specifically  prohibited 
in  the  statute  from  use  under  Medicaid. 

When  specific  prohibitions  exist 
under  the  Medicaid  statute,  we  must 
take  two  actions  in  determining 
Medicaid  eligibility  for  AFDC-related 
(non-cash  assistance)  cases.  (For 
purposes  of  the  following  discussion, 
"AFDC-related  (non-cash  assistance)” 
cases  mean  applicants  and  recipients 
who  have  either  been  denied  AFDC 
because  of  requirements  that  are 
prohibited  under  Medicaid;  or 
applicants  or  recipients  who  are  not 
receiving  cash  assistance  but  whose 
financial  eligibility  for  Medicaid  is 
being  determined  through  application  of 
AFDC  financial  criteria.)  First,  we 
require  States  to  provide  Medicaid  to 
persons  who  are  denied  AFDC  or  SSI  (or 
the  relevant  adult  cash  assistance 
programs  in  Guam,  Puerto  Rico,  and  the 
Virgin  Islands)  solely  because  a  policy 
prohibited  for  purposes  of  Medicaid  was 
used  to  deny  eligibility  for  cash 
assistance.  We  implement  this 
requirement  through  regulations  at 
§§  435.113, 435.122. 435.401(a). 

436.111,  and  436.401(a).  Second,  we 
determine  what  policy  States  will  use  in 


lieu  of  the  prohibited  cash  assistance 
policy  to  determine  Medicaid  eligibility 
for  other  AFDC-related  (non-cash 
assistance)  eligibility  groups. 

Currently,  one  section  or  the  Medicaid 
law  (section  1902(a)(17)(D))  contains  a 
requirement  which  specifically 
precludes  the  use  of  certain  AFDC 
eligibility  policies  under  Medicaid.  As 
discussed  earlier,  under  section 
1902(a)(17)(D)  of  the  Act,  the  financial 
responsibility  of  individuals  for 
applicants  and  recipients  is  limited  to: 

(1)  an  applicant  or  recipient  for  his  or 
her  respective  spouse;  and  (2)  parents 
for  their  children  who  are  either  under 
age  21  or  who  are  blind  and  disabled, 
regardless  of  age.  AFDC,  on  the  other 
hand,  sometimes  requires  attributing 
income  and  resources  from  persons 
other  than  spouses  or  parents  as 
available  to  the  applicant  or  recipient. 
The  process  of  considering  an 
individual’s  income  or  resources  to  be 
available  to  a  member  of  the  assistance 
unit,  from  an  individual  who  is  not  a 
member  of  that  unit  (in  the  absence  of 
actual  contribution  of  the  income  or 
resources  to  the  unit),  is  generally 
referred  to  as  "deeming.”  AFDC  policies 
require  deeming  to  the  assistance  unit 
from  stepparents,  grandparents,  alien 
sponsors,  and  legal  guardians. 

Section  1902(a)(17)(D).  by  contrast, 
does  not  permit  deeming  from  any 
individuals  other  than  spouses  or 
parents.  Thus,  we  cannot  apply  the 
AFDC  policy  of  deeming  from 
stepparents  (in  States  in  which 
stepparents  are  not  considered  under 
State  law  to  be  parents),  grandparents, 
alien  sponsors,  and  legal  guardians. 
However,  consistent  with  section 
1902(a)(17)(D),  a  stepparent’s  income 
could  be  counted  as  available  to  the 
stepparent’s  spouse  if  income  is  actually 
contributed  to  a  stepchild.  Similarly, 
section  1902(a)(17)(D)  does  not  preclude 
counting  of  grandparent’s  income  as 
available  to  the  minor  parent  of  the 
grandchild  since  the  grandparent  is  the 
parent  of  the  grandchild’s  parent. 
Accordingly,  in  determining  Medicaid 
eligibility  for  AFDC-related  (non-cash 
assistance)  applicants  and  recipients, 
we  count  spouses’  and  parents’  income 
and  resources  in  determining  the 
Medicaid  eligibility  of  their  respective 
spouses  and  children. 

The  AFDC  statute,  section  402(a)(38) 
of  the  Act,  requires  that  all  potentially 
eligible  siblings  living  in  the  home  be 
included  as  members  of  the  AFDC  filing 
unit,  regardless  of  how  a  particular 
child’s  income  and  resources  affect  the 
eligibility  of  other  family  members.  This 
AFDC  policy,  commonly  known  as  the 
"standard  filing  unit  rule,”  was  enacted 
by  section  2640  of  DRA  and  became 


effective  on  October  1, 1984.  Before  that 
date,  families  could  choose  to  exclude 
from  AFDC  assistance  units  potentially 
eligible  family  members  such  as  siblings 
with  income  of  their  own.  Medicaid 
followed  this  AFDC  policy  and 
permitted  individuals  to  be  excluded 
from  the  eligibility  unit. 

Once  the  standard  filing  unit  rule 
became  effective  for  AFDC,  consistent 
with  section  19Q2(a)(10)  of  the  Act, 

HCFA  required  States  to  use  it  in 
determining  the  Medicaid  eligibility  of 
AFDC-related  (non-cash  assistance) 
individuals.  However,  the  use  of  the 
standard  filing  unit  rule  under  Medicaid 
was  subsequently  held  by  numerous 
Federal  courts  to  violate  section 
1902(a)(17)(D).  We  now  no  longer 
permit  any  State  to  apply  the  standard 
filing  unit  rule  to  Medicaid  eligibility 
determinations  as  a  result  of  the  court 
decisions. 

B.  NPRM  Provisions 

We  presented  in  the  preamble  to  the 
NPRM  a  number  of  alternative  policies 
to  the  mandatory  use  of  the  AFDC  filing 
unit  rule  in  Medicaid.  One  option  set 
forth  was  to  return  to  the  AFDC  and 
Medicaid  policies  in  place  before  the 
standard  filing  unit  policy  went  into 
effect.  Under  those  policies,  families 
would  choose  to  include  or  exclude 
from  the  Medicaid  unit  otherwise 
eligible  family  members.  However, 
when  a  family  chose  to  include  a 
particular  family  member,  they  would 
also  choose  to  make  the  income  and 
resources  of  that  person  available  to  the 
entire  family  unit.  We  indicated  that 
this  was  our  preferred  option. 

Another  alternative  outlined  in  the 
NPRM  was  a  proration  policy.  Under 
this  method  of  determining  income  and 
resource  eligibility  standards, 
individual  income  and  resources 
standards  for  each  member  of  an  AFDC- 
related  Medicaid  family  unit  would  be 
used.  The  individual  income  eligibility 
standards  would  be  prorated  amounts  of 
standards  used  under  the  plan  for  a 
family  of  the  same  size  and  which  are 
consistent  with  FFP  limits.  After  further 
analysis  of  the  various  options  in  light 
of  the  court  orders,  we  have  decided 
that  the  proration  reflects  the  best 
interpretation  of  the  appellate  courts’ 
view  of  section  1902(a)(17)(D)  and  of 
section  1903(f),  which  defines  family 
income  limits  for  purposes  of  FFP.  A 
more  detailed  discussion  of  the 
proration  policy  appears  at  the  end  of 
the  discussion  of  public  comments  on 
this  subject  area. 
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C.  Public  Comments  and  Departmental 
Responses 

Comment:  Some  commenters  agreed 
and  others  disagreed  with  our  proposed 
method  of  determining  eligibility  for 
AFDC-related  (non-cash  assistance) 
individuals  by  returning  to  policies 
used  prior  to  implementation  of  the 
AFDC  standard  filing  unit  policy.  The 
commenters  that  disagreed  believed  the 
pre-DRA  policy  would  continue  to 
violate  section  1902(a)(17)(D)  of  the  Act 
if  we  chose  to  apply  that  policy.  We  did 
not  received  any  specific  suggestions  on 
how  to  avoid  the  problem  of  multiple 
individuals  in  the  same  household  filing 
as  separate  units  of  one. 

Response:  A  Federal  District  Court  in 
Sneede  v.  Kizer,  et  al.,  No.  C89-1932 
TEH  (N.D.  Cal.),  has  ruled  that  the 
proposed  return  to  the  pre-DRA  policy 
of  counting  income  and  resources  of 
family  members  who  voluntarily  apply 
for  Medicaid  violates  section 
1902(a)(17)(D)  of  the  Act.  That  court 
also  prohibited  California  and  all  other 
States  in  the  Ninth  Circuit  from  using 
certain  proration  methods.  This 
decision  was  affirmed  by  the  Court  of 
Appeals  for  the  Ninth  Circuit.  Despite 
the  Ninth  Circuit’s  decision,  after 
considering  the  comments  and  the 
relevant  Court  of  Appeals  decisions,  we 
are  convinced  that  proration  is  the  only 
method  we  are  aware  of  that  fulfills  the 
otherwise  contradictory  mandates  of 
section  1902(a)(17)  and  section 
1903(f) — to  take  into  account  the  income 
of  spouses  for  spouses  and  parents  for-’ 
their  minor  children  and  at  the  same 
time  not  exceed  a  family  income  cap 
based  on  family  size.  (The  Ninth 
Circuit’s  decision  did  not  address  the 
cap  issue.)  Therefore,  we  have  revised 
the  regulations  to  incorporate  a 
proration  approach  that  will  be 
applicable,  except  in  the  Ninth  Circuit. 

We  recognize  that  the  approach 
contained  in  the  regulations  may  not  be 
ideal.  However,  it  is  our  best  attempt  to 
harmonize  the  competing  demands  of 
the  various  provisions  of  the  Medicaid 
statute  as  interpreted  by  most  of  the 
courts.  Our  approach  also  attempts  to 
implement  these  conflicting  statutory 
dictates  in  a  manner  consistent  with 
simplicity  of  edministration,  in  contrast 
with  the  complex  systems  required  to 
comply  with  the  mandate  of  the  Sneede 
decision.  We  will  explore  potential 
legislative  solutions  to  deal  with  this 
overall  issue. 

Since  the  proration  approach  was 
suggested  in  the  proposed  rule,  we 
believe  that  the  public  had  an 
opportunity  to  provide  comments  on  it 
and  are  adopting  it  in  the  final  rule. 
However,  we  recognize  that  the  details 


of  the  approach  were  not  presented  in 
the  proposed  rule.  Therefore,  we  are 
soliciting  comments  on  the  proration 
approach  in  this  document. 

Also,  since  we  are  prohibited  by  the 
Sneede  decision  from  implementing  the 
proration  approach  in  California  and  in 
other  States  within  the  Ninth  Circuit, 
our  regulations  provide  that  the 
proration  approach  does  not  apply  in 
those  States.  These  States  must  use  an 
approach  that  is  consistent  with  the 
statute  and  that  satisfies  the  order  of  the 
Court. 

Under  the  proration  method,  States 
will  be  required  to  establish  a  Medicaid 
budgetary  unit  consisting  of  the 
following  individuals  who  are  living  in 
the  home:  (1)  Siblings  under  21  who  do 
not  receive  SSI  benefits  or  a  State 
supplement,  who  are  within  the  degree 
of  relationship  to  be  included  in  the 
same  AFDC  filing  unit,  and  who  are 
potentially  eligible  under  the  plan;  (2) 
parents;  and/or  (3)  other  relatives 
described  in  section  1905(a)  of  the  Act 
who  are  included  under  the  plan  or  who 
are  essential  persons  as  defined  under 
the  agency’s  approved  AFDC  plan. 
Individual  members  of  the  budgetary 
unit  will  then  have  their  income  and 
resource  eligibility  determined  using 
separate  standards.  However,  the 
standards  used  will  be  calculated  based 
on  proration  of  existing  standards.  For 
example,  if  a  low-income  (poverty  level- 
related)  standard  for  a  budgetary  unit  of 
four  would  normally  be  used,  that 
standard  would  be  divided  by  four  to 
arrive  at  individual  standards  for  the 
various  members  of  the  unit.  Parents’ 
countable  income  and  resources  will  be 
prorated  equally  among  their 
dependents  living  in  the  home.  The 
proration  will  take  into  account  the 
needs  of  the  parents  as  well.  A  more 
detailed  discussion  of  the  application  of 
this  method  follows  in  the  section  on 
“Provisions  of  the  Final  Regulations.” 

Comments:  One  commenter  stated 
that  the  proposed  method  of 
determining  eligibility  for  families  that 
includes  stepparents  and  grandparents 
is  vague  and  could  result  in  deterring 
certain  parents  and  minor  parents  from 
applying  for  Medicaid,  or  could  result 
in  double  deeming. 

Response:  As  discussed  above,  we 
have  adopted  a  different  method  that  is 
included  in  this  rule. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted,  as  final  without 
changes,  the  proposed  revisions  of 
§§  435.113  and  436.111  that  describe  the 
individuals  who  are  eligible  for 
Medicaid  because  of  the  application  of 
rules  in  the  cash  assistance  programs 


that  cannot  be  applied  in  determining 
Medicaid  eligibility. 

We  have  revised  §§435.601,  435.602, 
436.601,  and  436.602  and  added  new 
§§  435.604  and  435.606  to  specify 
policies  on  establishment  of  the 
Medicaid  budgetary  units  and  how 
income  and  resource  eligibility  is  to  be 
determined  for  AFDC-related  (non-cash 
assistance)  Medicaid  eligibility  groups — 
that  is,  applicants  and  recipients  who 
are  not  receiving  or  deemed  to  be 
receiving  cash  assistance  but  whose 
financial  eligibility  for  Medicaid  is 
being  determined  through  application  of 
AFDC  financial  criteria.  As  discussed  in 
our  response  to  public  comments,  we 
have  decided  to  adopt  the  proration 
method  of  determining  eligibility  for 
these  individuals.  Under  this  method, 
individual  members  of  the  Medicaid 
budgetary  unit  will  have  their  income 
and  resource  eligibility  determined 
using  separate  standards  that  are 
calculated  based  on  proration  of  existing 
standards.  Parents’  countable  income 
and  resources  will  be  prorated  equally 
among  their  dependents  living  in  the 
home,  including  non-SSI  dependents 
who  may  not  be  members  of  the 
budgetary  unit;  The  proration  will  also 
take  into  account  the  needs  of  the 
parents. 

Implementation  of  this  new  method  of 
calculating  income  and  resources 
requires  that  we  address  how  certain 
types  of  income  are  counted  and  how 
certain  disregards  are  calculated. 
Specifically,  we  must  address  the 
calculations  of  the  AFDC  $30  and  Vb  or 
$30  earned  income  disregard  and  how 
lump  sum  payments  are  calculated. 
Under  §  435.606,  States  will  use  the 
same  method  as  the  AFDC  program  to 
determine  whether  individual  budgetary 
unit  members  are  entitled  to  the  $30  and 
V3  or  $30  earned  income  disregard.  This 
will  determine  eligibility  for  the 
disregard. 

The  AFDC  method  of  counting  lump 
sum  nonrecurring  income  will  not  be 
used  in  its  entirety  because  combined 
family  standards  will  not  be  used  to 
determine  eligibility  for  budgetary  units; 
financially  responsible  relatives’  income 
will  be  prorated  and  distributed  to  the 
members  of  the  Medicaid  budgetary  unit 
for  whom  they  are  responsible. 
Individual  members  of  the  budgetary 
unit  may  be  eligible  under  different 
eligibility  groups.  For  example,  a  family 
with  two  children  may  have  one  child 
eligible  as  a  qualified  child  and  the 
other  as  a  low-income  (poverty  level- 
related)  child,  while  the  parents  may  be 
medically  needy.  Although  we  will  not 
be  using  a  strict  application  of  the  AFDC 
rule,  we  have  retained  the  basic  concept 
that  the  Congress  adopted  for  treating 
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lump  sum  nonrecurring  income  under 
the  AFDC  program  by  requiring  that 
such  income  be  used  to  meet  current 
and  future  needs.  Under  the  final  rule, 
lump  sum  income  will  generally  be 
divided  by  the  State’s  AFDC  need 
standard  for  a  family  of  the  same  size  to 
determine  the  number  of  months  the 
lump  sum  income  will  be  counted  in 
determining  the  family’s  Medicaid 
eligibility.  However,  when  the  lump 
sum  income  is  income  of  a  non- 
fin  ancially  eligible  relative,  the  lump 
sum  is  prorated  by  the  AFDC  standard 
for  one  person.  We  selected  the  AFDC 
need  standard  because  all  States  have 
AFDC  need  standards  and,  unlike  a 
medically  needy  or  poverty-level  related 
standard  which  may  not  apply  to  all 
individuals,  the  AFDC  need  standard 
can  be  applied  uniformly  in  making  this 
calculation.  Moreover,  the  AFDC  need 
standard  is  a  more  equitable  standard 
because  it  results  in  a  lower  per  month 
impact  than  any  of  the  alternatives. 
However,  States  are  not  required  to 
recalculate  these  amounts  based  on 
changes  in  family  circumstances  unless 
the  State’s  AFDC  plan  calls  for 
shortening  the  period  of  AFDC 
ineligibility  when  there  are  changes  in 
family  circumstances. 

Another  AFDC  policy  that  does  not 
lend  itself  to  the  new  method  of 
determining  Medicaid  eligibility  is  the 
AFDC  method  of  allocating  income  of  a 
caretaker  to  a  dependent  who  is  not  part 
of  the  Medicaid  budgetary  unit.  This  is 
because  amounts  allocated  are  based  on 
AFDC  standards.  In  the  final  rule,  we 
are  including  such  dependents  in  the 
proration  of  a  financially  responsible 
relative’s  income  and  resources  as  we 
believe  this  is  the  most  equitable 
approach  and  harmonizes  the  budgeting 
method  and  the -allocation  policy.  For 
example,  if  a  parent  had  three 
dependents  living  in  the  home,  but  only 
two  could  be  eligible,  the  parent’s 
income  would  be  divided  by  four  rather 
than  three. 

We  have  made  a  conforming  change 
to  §  435.600  that  describes  the  scope  of 
the  subpart  in  which  the  new  §§  435.604 
and  435.606  are  incorporated. 

VIII.  Medically  Needy  Coverage: 
Reasonable  Categories  of  Individuals 
Under  21 

A.  Background 

Section  137(b)(17)  of  TEFRA  removed 
the  reference  to  “reasonable  categories’’ 
of  individuals  under  age  21  (or,  at  State 
option,  under  age  20, 19,  or  18)  in  the 
list  of  individuals  who  may  be. provided 
medical  assistance  under  section 
1905(a)(i)  of  the  Act.  However,  section 
137(bHl7),  in  amending  section 


1902(a)(10HA)  to  clarify  coverage  of  the 
optional  categorically  needy,  provided 
for  optional  coverage  of  “reasonable 
categories”  of  individuals  under  21.  The 
existing  regulation  at  §  435.308  contains 
a  provision  for  coverage  of  reasonable 
categories  of  individuals  under  21  as 
medically  needy.  In  setting  up  the 
medically  needy  eligibility  groups,  we 
chose  groups  similar  to  the  groups  of 
individuals  covered  as  mandatory 
categorically  needy  and  optional 
categorically  needy.  Under  TEFRA, 
optional  categorically  needy  coverage  of 
individuals  under  age  21  (or  at  State 
option,  under  20, 19,  or  18)  still  may  be 
limited  to  reasonable  categories  of 
individuals  under  21.  Later  legislation, 
for  example,  DRA  and  COBRA,  has  set 
up  additional  eligibility  groupings  of 
children.  Accordingly,  we  believe  that, 
except  for  the  required  medically  needy 
eligibility  groups  of  individuals  under 
18  and  pregnant  women,  States  have  the 
option  of  covering  reasonable  categories 
of  individuals  under  age  18  (or,  at  State 
option,  under  age  19,  20,  or  21)  as 
medically  needy. 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  revise  $  435.308  to  allow 
States  with  medically  needy  programs 
to  cover  reasonable  categories  of 
children  under  age  21  (or  20, 19,  or  18) 
as  medically  needy,  in  addition  to 
providing  the  required  medically  needy 
eligibility  for  individuals  under  18  who, 
except  for  income  and  resources,  would 
be  eligible  for  Medicaid  as  individuals 
described  in  section  1902(a)(10)(A)(i). 
This  revision  would  allow  States  the 
option  to  cover  as  medically  needy  (1) 
the  same  group  of  reasonable  categories 
of  individuals  under  age  21  (or  20, 19, 
or  18)  that  they  cover  as  optional 
categorically  needy  under  $  435,222  or 
(2)  to  select  different  reasonable 
categories  for  their  medically  needy 
program  than  those  they  cover  as 
optional  categorically  needy. 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  found  that 
the  discussion  and  regulation  text 
allowing  reasonable  categories  of 
children  was  unclear.  Specifically,  the 
commenter  suggested  that  the  regulation 
at  §  435.222  explicitly  state  that  States 
may  include  reasonable  categories 
under  either  the  optional  categorically 
needy  grouping  or  under  the  medically 
needy  option.  The  commenter  suggested 
that  the  medically  needy  option  under 
§  435.308  also  should  be  revised  to 
reflect  both  options. 

Response:  We  do  not  believe  that  it  is 
appropriate  to  cite  the  medically  needy 


option  for  coverage  of  reasonable  groups 
of  children  in  the  regulations  covering 
optional  categorically  needy  and  vice 
versa.  The  medically  needy  regulation  at 
$  435.308,  as  it  exists  in  the  Code  of 
Federal  Regulations,  already  contains 
the  reasonable  categories  provision  with 
examples  of  the  reasonable 
classifications.  We  are  making  a 
technical  change  to  update  the 
reasonable  classification  entry  to 
substitute  the  phrase  "nursing  facility” 
for  the  reference  to  “intermediate  care 
facility,”  to  conform  to  a  change  to 
section  1919  of  the  Act  that  was  made 
by  section  4211  of  OBRA  ’87  and  is 
effective  October  1, 1990. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  the  proposed 
revisions  to  $  435.222  as  final  with  one 
change  to  make  the  technical 
substitution  discussed  above. 

IX.  Medically  Needy  Income  and 
Resource  Standards 

A.  Background 

Section  137(b)(8)  of  TEFRA  amended 
section  1902(a)(10)C)(i)  of  the  Act  to 
require  States  to  use  a  single  standard 
for  income  eligibility  and  a  single 
standard  for  resources  eligibility  for  all 
medically  needy  groups.  However,  even 
though  section  1902(a)(10)(C)(i)  requires 
a  single  standard,  section  1902(f)  of  the 
Act  allows  States  to  use  more  restrictive 
criteria  for  aged,  blind,  and  disabled 
individuals.  Therefore,  States  that  elect 
coverage  under  section  1902(f)  may  use 
a  more  restrictive  income  standard  and 
resource  standard  only  in  determining 
eligibility  of  aged,  blind,  and  disabled 
individuals  as  medically  needy.  In 
addition,  section  1902(a)(17)  of  the  Act 
provides  that  the  single  standard  set  by 
the  State  must  be  reasonable,  as 
determined  by  the  Secretary. 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  allow  States  as  much 
flexibility  as  permitted  under  the  law  in 
establishing  the  amount  of  their 
medically  needy  income  and  resources 
standards.  For  non-section  1902(f) 
States,  we  proposed  to  allow  States  to 
set  their  single  medically  needy  income 
standard  at  an  amount  that  is  (1)  no 
lower  than  the  lowest  income  standard 
generally  applied  under  the  cash 
assistance  programs  related  to  the  group 
or  groups  of  individuals  covered  by  the 
State  under  the  medically  needy  option 
and  (2)  no  higher  than  the  maximum 
amount  allowed  for  FFP  purposes  under 
section  1903(f)  of  the  Act. 

In  section  1902(f)  States,  with  respect 
to  medically  needy  specified  relatives, 
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individuals  under  21,  and  pregnant 
women,  we  proposed  to  apply  the  same 
criteria  as  used  for  non-section  1902(f) 
States  for  establishing  the  single 
medically  needy  income  standard. 
However,  we  proposed  to  permit  section 
1902(f)  States  to  establish  a  separate 
medically  needy  income  standard  for 
aged,  blind,  and  disabled  individuals  or 
for  any  grouping  of  categories  of  aged, 
blind,  or  disabled  individuals  that  is 
more  restrictive  (lower)  than  the 
standard  established  for  specified 
relatives,  individuals  under  21,  and 
pregnant  women.  We  proposed  to 
require  that  tho  more  restrictive 
medically  needy  income  standard  for 
aged,  blind,  or  disabled  individuals 
must  be  set  at  an  amount  that  is  no 
lower  than  the  higher  of  (1)  the  lowest 
income  standard  currently  applied  to 
the  categorically  needy  aged,  blind,  or 
disabled  individuals  under  the  State’s 
more  restrictive  section  1902(f)  criteria 
or  (2)  the  medically  needy  income 
standard  in  effect  under  the  State’s 
January  1, 1972  Medicaid  plan. 

In  regard  to  the  resource  standard,  in 
non-section  1902(f)  States,  we  proposed 
to  specify  that  the  medically  needy 
resource  standard  must  be  no  less  than 
the  lower  of  (1)  the  resource  standard 
used  in  the  State’s  AFDC  plan  or  (2)  the 
resource  standard  of  the  SSI  program  for 
an  assistance  unit  of  the  same  size.  For 
section  1902(f)  States,  the  proposed 
requirements  for  determining  the 
resource  standard  in  non-section  1902(f) 
States  would  apply  also  to  specified 
relatives,  individuals  under  21,  and 
pregnant  women  because  section  1902(f) 
applies  only  to  the  aged,  blind,  and 
disabled.  However,  we  proposed  that 
the  resource  standard  fpr  aged,  blind, 
and  disabled  individuals  must  be  no 
lower  than  the  higher  of  (1)  the  lowest 
resource  standard  the  State  applies  to 
the  categorically  needy  under  its  more 
restrictive  section  1902(f)  criteria  or  (2) 
the  medically  needy  resource  standard 
in  effect  under  the  State’s  January  1, 

1972  Medicaid  plan. 

To  provide  for  equitable  treatment 
among  recipients,  we  proposed  that  the 
income  standard  and  the  resource 
standard  would  not  be  allowed  to 
diminish  with  an  increase  in  the  size  of 
the  assistance  unit. 

oroposod  to  revise  §  435.811  to 
incoij  rate  these  provisions;  to  delete 
§  435.812;  and  to  make  conforming 
changes  to  §  435.814. 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  objected  to 
the  proposed  rule  for  establishing 
income  and  resource  standards.  Under 
the  proposed  rule,  States  may  not 


decrease  the  standards  based  on  an 
increase  in  the  number  of  persons  in  the 
assistance  unit  but  neither  must  they 
increase  such  standards.  The 
commenter  believed  that  States  must 
increase  the  standard  when  there  is  an 
increase  in  the  number  of  persons  in  the 
assistance  unit. 

Response:  We  disagree  with  the 
commenter’s  suggestion.  The  Medicaid 
statute  does  not  require  States  to 
increase  income  standards  by  family 
size.  We  cannot  interpret  the 
requirements  on  States  for  establishing 
medically  needy  income  eligibility 
standards  differently  than  we  do  the 
accompanying  limits  established  for 
purposes  of  providing  FFP  to  States 
which  provide  Medicaid  to  the 
medically  needy.  Under  section 
1903(f)(1)  of  the  Act,  FFP  is  limited  to 
medically  needy  families  whose 
countable  income,  after  deducting 
incurred  medical  and  remedial  care 
expenses,  does  not  exceed  133V3 
percent  of  the  amount  a  family  of  the 
same  size  would  receive  under  AFDC  if 
they  had  no  income.  Under  section 
1903(f)(l)(B)(ii),  the  Secretary  is 
authorized  to  adjust  the  amount  of  the 
FFP  limit  when  he  or  she  finds  that  the 
operation  of  uniform  maximum  limits  in 
the  AFDC  program  limits  the  amount  of 
FFP  States  receive  because  of 
differences  in  family  size.  This 
discretion  supports  the  notion  that  the 
medically  needy  income  eligibility 
standards  need  not  always  increase  by 
family  size.  If  the  Congress  intended 
that  the  FFP  limits  always  increase  by 
family  size,  the  statute  would  direct  the 
Secretary  to  adjust  those  limits  when  a 
maximum  payment  standard  is 
encountered  in  the  AFDC  program. 

Moreover,  because  the  Medicaid 
program  is  a  State-operated  program,  it 
is  our  policy  to  allow  State  flexibility 
where  permitted  under  the  Medicaid 
statute.  This  is  clearly  an  instance 
where  there  is  leeway  for  States  to 
exercise  flexibility.  In  addition,  the  cash 
assistance  program  policies  that  are,  in 
part,  the  underlying  basis  for  many  of 
the  Medicaid  eligibility  rules,  do  not 
always  adjust  income  and  resource 
standards  based  on  family  size.  Indeed, 
the  SSI  program  only  has  two  types  of 
standards,  one  for  individuals,  and 
another  for  couples.  The  AFDC  progrem 
does  not  require  income  eligibility 
standards  to  increase  by  family  size  and 
sets  a  single  maximum  resource 
standard  for  families  of  all  sizes. 
Accordingly,  the  final  rule  offers  the 
flexibility  provided  in  the  proposed 
rule. 

Comment:  One  commenter  objected  to 
the  proposed  provision  that  would 
require  States  to  set  their  medically 


needy  income  and  resources  standards 
at  amounts  that  are  no  lower  than  the 
lowest  standard  used  under  cash 
assistance  programs  that  are  related  to 
the  medically  needy  program.  The 
commenter  believed  that  such  standards 
should  be  set  at  the  highest  amount 
established  under  those  cash  assistance 
programs.  The  commenter  argued  that 
there  is  no  Congressional  authorization 
for  the  proposed  rule  because  the 
commenter  believes  that  the  Congress, 
in  implementing  the  TEFRA  provisions 
requiring  the  Secretary  to  return  to  a 
single  income  and  resource  standard, 
also  required  the  Secretary  to  return  to 
the  pre-1981  regulations  that  required 
States  to  use  the  highest  of  the  cash 
assistance  standards. 

Response:  We  do  not  agree  with  the 
commenter’s  argument.  The  Medicaid 
statute  does  not  support  the 
commenter’s  assertion.  Indeed,  section 
1902(a)(10)(C)(i)(III)  simply  requires 
States  with  medically  needy  programs 
to  describe  the  single  standard  to  be 
employed  in  determining  income  and 
resource  eligibility.  Since  Medicaid  is  a 
State-operated  program,  we  believe 
States  should  retain  the  discretion  to  set 
their  income  and  resource  levels  at  the 
lowest  amount  established  for  the  cash 
assistance  programs  if  they  choose. 

The  commenter  alleges  that  TEFRA 
required  HCFA  to  restore  pre-1981 
regulations  that  required  States  to  use 
the  highest  of  the  cash  assistance 
standards.  The  legislation  did  not 
contain  this  mandate.  When  the 
Congress  has  intended  to  overturn 
regulations  and  reinstate  previous  ones 
in  the  past,  it  has  done  so  explicitly  and 
we  believe  the  Congress  would  have 
done  so  in  this  case  if  it  had  intended 
to  do  so.  For  example,  unlike  the 
TEFRA  amendment,  section  1902(r)(l) 
specifically  overturned  Medicaid  post¬ 
eligibility  regulations  and  reinstated  the 
policy  in  effect  prior  to  the  most  recent 
change  in  those  regulations  by  placing 
the  old  regulation  text  into  the  statute. 

In  addition,  the  specific  intent  of  the 
Congress  resulting  in  the  TEFRA 
amendment  is  the  subject  of  controversy 
given  subsequent  Congressional  actions. 
The  TEFRA  medically  needy 
amendments  mandated  that  States  use 
“the  same  income  and  resource 
methods”  as  the  corresponding  cash 
assistance  program  in  medically  needy 
eligibility  determinations.  However, 
when  HCFA  implemented  this  mandate, 
the  Congress  disagreed  with  HCFA’s 
implementation  of  the  law  that  the 
Congress  had  passed.  In  response  to 
HCFA  following  the  law,  the  Congress 
imposed  the  DRA  moratorium,  and 
ultimately  passed  section  1902(r)(2)  and 
amended  section  1902(a)(10)(C)(i)(IQ)  to 
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remove  the  “same  methods” 
requirement  imposed  by  TEFRA. 
Therefore,  we  do  not  believe  it  would  be 
appropriate  to  speculate  on  the 
Congressional  intent  embodied  in 
TEFRA  that  did  not  specify  the  levels 
States  were  to  adopt  for  the  medically 
needy  income  and  resource  eligibility. 
Indeed,  the  pre-TEFRA  statute  did  not 
require  States  to  use  the  highest  cash 
assistance  levels  for  these  eligibility 
standards.  That  was  solely  a  regulatory 
requirement  imposed  on  States  by 
HCFA.  We  believe  the  pre-OBRA  ’81 
mandate  is  no  longer  appropriate,  given 
the  flexibility  afforded  States  by  OBRA 
’81  to  cover  some,  but  not  all,  medically 
needy  groups  and  to  tailor  their 
Medicaid  eligibility  groups  more 
appropriately  based  upon  their  financial 
circumstances.  Thus,  we  have  not 
adopted  the  commenter’s 
recommendation. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  final,  without 
modifications,  the  proposed  revisions  of 
§§435.811,  435.814,  435.840,  and 
435.843.  We  have  also  deleted  as 
proposed  §§435.812  and  435.841  and 
corrected  cross-references  in  §§435.725, 
435.726,  435.733,  435,735,  and  435.832. 
In  addition,  we  have  corrected  cross- 
references  in  §  436.832  relating  to  post¬ 
eligibility  treatment  of  income  of 
institutionalized  individuals  in  the 
Territories  and  corrected  an  error  in 
§435.733  that  incorrectly  referenced 
AFDC  in  a  provision  that  related  to 
eligibility  of  aged,  blind,  and  disabled 
individuals  under  section  1902(f). 

X.  Methodologies  for  Treatment  of 
Income  and  Resources 

A.  Background 

Section  137(b)(8)  of  TEFRA  amended 
section  1902(a)(10)(C)(i)(III)  of  the  Act  to 
specify  that,  in  determining  income  and 
resource  eligibility  for  the  medically 
needy,  the  State  must  use  the  same 
methodologies  as  those  used  in 
determining  eligibility  under  the  State 
plan  of  the  appropriate  cash  assistance 
program  or  the  SSI  program,  whichever 
is  most  closely  related  to  the  covered 
medically  needy  group.  Thus,  in  States 
that  provided  Medicaid  to  all  SSI 
recipients,  the  methodologies  for 
determining  the  income  and  resources 
of  aged,  blind,  or  disabled  medically 
needy  individuals  were  those  of  the  SSI 
program;  for  specified  relatives, 
individuals  under  21  and  pregnant 
women,  the  methodologies  were  those 
of  the  AFDC  program. 

Following  a  moratorium  on 
compliance  actions  against  States’ 
application  of  less  restrictive  financial 


eligibility  methodologies  that  was 
imposed  by  DRA,  the  Congress  passed 
section  303(e)  of  MCCA  to  specify  that 
the  financial  methodologies  for 
determining  eligibility  of  the  medically 
needy  must  be  no  more  restrictive 
(rather  than  the  same)  as  those  under 
the  SSI  program  or  those  under  the  State 
plan  that  is  most  closely  categorically 
related.  Section  303(e)  also  added  a  new 
section  1902{r)(2)  (that  was  further 
amended  by  the  Family  Support  Act  of 
1988)  that  permits  States,  at  their 
option,  to  useless  restrictive  income 
and  resource  methodologies  in 
determining  eligibility  of  the  following 
groups:  qualified  pregnant  women  and 
children,  low-income  (poverty  level) 
pregnant  women  and  infants,  qualified 
Medicare  beneficiaries,  optional 
categorically  needy  individuals, 
medically  needy  individuals,  and  aged, 
blind,  and  disabled  individuals  in 
section  1902(f)  States.  These  optional 
income  and  resource  methodologies 
may  be  less  restrictive,  but  no  more 
restrictive  than,  for  aged,  blind,  and 
disabled  individuals  groups,  the 
methodologies  under  SSI;  and  for  other 
groups,  the  methodologies  under  the 
State  plan  most  closely  categorically 
related.  A  methodology  is  considered  to 
be  no  more  restrictive  if,  by  using  the 
methodology  additional  individuals 
may  be  eligible  for  medical  assistance 
and  no  individuals  who  are  otherwise 
eligible  are,  by  use  of  that  methodology, 
made  ineligible  for  Medicaid. 

B.  NPRM  Provisions 

In  the  September  NPRM,  we  proposed 
to  add  a  new  §  435.601  to  specify  that, 
generally.  States  must  use  the  cash 
assistance  methodologies  in 
determining  financial  eligibility  unless 
they  chose  to  apply  less  restrictive 
income  and  resource  methodologies  for 
the  eligibility  groups  specified  in 
section  1902(r)(2).  In  section  1902(f) 
States,  the  agency  would  be  allowed  to 
use  more  restrictive  eligibility 
requirements  and  include  less 
restrictive  income  and  resource 
methodologies  in  determining 
eligibility,  if  they  choose.  The  new 
§  435.601  would  specify  the  groups  to 
which  the  general  section  on  financial 
eligibility  requirements  and 
methodologies  would  apply.  If  a  State 
chooses  less  restrictive  methodologies 
under  section  1902(r)(2),  the  State  must 
specify  the  methodology  in  the  State 
plan  and  specify  to  which  group  it  will 
apply. 

We  identified  the  following  items  as 
those  that  we  do  not  consider  to  be 
methodological  and  which  are  not 
subject  to  application  of  the  section 
1902(r)(2)  rules:  Retrospective  monthly 


accounting,  the  monthly  reporting  of 
income,  conditional  payment  status, 
budget  periods,  and  effective  date  of 
eligibility. 

The  proposed  regulations  also 
specified  that  the  less  restrictive 
methodology  applied  must  be 
comparable  for  all  persons  within  each 
category  of  assistance.  We  would  not 
permit  States  to  use  less  restrictive 
methods  based  on  living  arrangements. 
However,  this  occurs  legitimately  when 
a  less  restrictive  method  is  applied  to  an 
eligibility  group  that  only  includes 
institutionalized  persons.  The  proposed 
rule  also  specified  that  the  less 
restrictive  methodologies  must  be 
consistent  with  FFP  requirements  and 
limitations  specified  in  the  existing 
regulations  in  accordance  with  section 
1903(f)  of  the  Act. 

We  proposed  to  make  organizational 
changes  to  bring  all  of  the  general 
financial  eligibility  requirements  into  a 
cohesive  grouping.  We  also  proposed 
not  to  restate  any  details  of  the 
requirements  that  merely  repeated  the 
cash  assistance  requirements.  In 
addition,  because  of  the  organizational 
changes,  we  proposed  to  create  a 
separate  specific  subpart  for  post¬ 
eligibility  financial  requirements. 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  A  number  of  comments 
were  received  on  the  proposed 
regulations  implementing  section 
1902(r)(2)  and  those  clarifying  the  FFP 
limits  under  section  1903(f). 
Commenters  believed  that  HCFA  is 
incorrectly  limiting  States’  flexibility  to 
use  more  liberal  income  methods  under 
section  1902(r)(2),  by  making  the  more 
liberal  income  methods  subject  to  the 
FFP  limits  of  section  1903(f).  They 
contended  that  the  legislative  history  of 
the  section  1902(r)(2)  provision  does  not 
indicate  that  the  Congress  intended  that 
more  liberal  methods  be  limited  by  FFP 
limits. 

Response:  We  disagree  with  the 
commenters.  The  passage  of  section 
1902(r)(2)  was  the  Congress’  solution  to 
the  problem  identified  in  1984  when  it 
first  imposed  the  DRA  moratorium  on 
the  Department.  Under  the  moratorium, 
the  Secretary  was  not  permitted  to  take 
adverse  actions  against  States  because 
they  were  using  more  liberal  income 
and  resource  methods  than  those  used 
under  the  cash  assistance  programs.  The 
Senate  Report  accompanying  the  1987 
amendment  to  the  moratorium  made 
clear  that: 

The  moratorium  does  not  eliminate  the 
limits  on  income  and  resources  of  eligible 
individuals  and  families  under  section 
1903(f)  (including  the  requirement  that  the 
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applicable  medically  needy  income  level  not 
exceed  the  amount  determined  in  accordance 
with  standards  proscribed  by  the  Secretary  to 
be  equivalent  to  133Vj  percent  of  the  most 
generous  AFDC  eligibility  standard,  and  the 
income  of  individuals  receiving  a  State 
supplementary  payment  in  a  medical 
institution  or  receiving  home  and 
community-based  waiver  services  under  a 
special  income  standard  not  to  exceed  300 
percent  of  the  SSI  standard).  S.  Rep.  No.  109, 
100th  Cong.,  1st  Sess.  at  24-25. 

The  language  of  section  1902(r)(2) 
does  not  refer  to  the  section  1903(f) 
limits.  Nor  was  section  1903(f)  modified 
to  enable  States,  through  section 
1902(r)(2)  authority,  to  avoid  its 
limitations,  even  though  the  Congress 
has  recently  amended  section  1903(f)  to 
expand  the  list  of  eligibility  groups  that 
are  exempt  from  its  restrictions. 
Moreover,  the  legislative  history  of 
section  1902(r)(2)  does  not  deal  with  the 
section  1903(f)  limits  nor  suggest  any 
different  application  of  the  limits  than 
provided  for  under  the  DRA 
moratorium.  Since,  as  its  legislative 
history  indicates,  section  1902(r)(2)  is 
essentially  the  permanent  codification 
of  the  DRA  moratorium,  we  see  no 
reason  to  interpret  it  in  a  manner  that 
would  conflict  with  the  explicit 
guidance  provided  by  the  Senate  Report 
with  respect  to  its  predecessor. 

Comment:  Several  commenters 
disagreed  with  HCFA’s  interpretation 
that  AFDC  and  SSI  “conditional 
eligibility  policies”  are  not  resource 
methods.  One  commenter  defined 
conditional  payments  status  as  a 
circumstance  under  which  a  person  is 
considered  eligible  if  he  or  she  agrees  to 
dispose  of  a  resource  that  would 
otherwise  make  the  person  ineligible. 
One  commenter  stated  that  two  States 
have  approved  conditional  eligibility 
polic  es  under  their  Medicaid  programs. 

Response:  The  commenters  appeared 
to  be  viewing  “conditional  eligibility” 
more  broadly  than  the  cash  assistance 
programs.  Under  those  programs, 
“conditional  eligibility”  is  granted 
because  the  value,  of  real  property, 
which  would  make  an  applicant 
ineligible,  is  excluded  for  a  specified 
period,  provided  the  applicant  makes  a 
reasonable  effort  to  sell  the  property  and 
signs  an  agreement  to  repay  the  agency 
from  the  proceeds  of  the  sale  the  cash 
payments  received  during  the 
conditional  eligibility  period.  We  are 
precluded  by  section  1917(b)(1)  of  the 
Act  from  permitting  States  from 
recovering  costs  of  medical  assistance 
correctly  paid,  except  from  the  estate  of 
certain  individuals.  Conditional 
eligibility  under  Medicaid  would  result 
in  either  an  incorrect  payment  (payment 
for  an  ineligible  individual)  which  the 


State  has  no  authority  to  make,  or  in  a 
correct  payment  to  an  eligible 
individual  but  which  cannot  be 
recovered  in  his  or  her  lifetime. 

While  Medicaid  is  provided  to 
persons  receiving  conditional  payments, 
the  cash  assistance  conditional 
eligibihty  rules  are  not  resource 
methods  for  purposes  of  determining 
eligibility  for  other  Medicaid  eligibility 
groups.  This  differs  from  a  policy  that 
allows  persons  to  receive  Medicaid 
while  a  “reasonable  effort  to  sell”  real 
property  is  being  made,  as  there  is  no 
condition  that  the  agency  be  repaid  for 
the  Medicaid  expenditures  made  while 
the  person  is  attempting  to  sell  the 
property.  A  policy  of  the  latter  type  is 
approvable. 

It  is  also  possible  for  States  to  amend 
their  plans  to  allow  applicants  to  reduce 
their  resources  to  allowable  limits  by 
the  end  of  a  month,  and  attain  eligibility 
for  that  month.  This  is  a  more  liberal 
policy  than  the  SSI  program  policy  that 
bases  eligibility  on  the  amount  of 
resources  held  on  the  first  day  of  the 
month.  Under  the  equivalent  AFDC 
policy,  resources  must  be  below  the 
prescribed  limit  throughout  a  month. 

Contrary  to  the  statement  of  one  of  the 
commenters,  the  two  States  cited  in  the 
comment  do  not  have  in  their  approved 
plans  “conditional  eligibility”  policies 
of  the  type  used  by  the  cash  assistance 
programs. 

Comment:  One  commenter  disagreed 
that  the  AFDC  and  SSI  income  and 
resource  policies  should  not  be 
published  as  part  of  the  Medicaid 
regulations.  The  commenter  further 
expressed  the  view’  that  HCFA  has  the 
responsibility  to  determine  how  the 
cash  assistance  rules  are  to  be  applied 
for  purposes  of  Medicaid  eligibility  and 
that  HCFA  improperly  delegates 
rulemaking  on  SSI  eligibility  rules  to 
SSA  because  SSA  does  not  have  to 
consider  comments  which  show 
untoward  results  when  SSI  rules  are 
applied  to  Medicaid. 

Response:  The  rule  is  not  being 
revised  to  include  AFDC  and  SSI  rules 
because,  as  we  stated  in  the  NPRM 
preamble,  this  would  be 
administratively  impractical  and 
unnecessary.  The  rules  are  published 
elsewhere  in  the  Code  of  Federal 
Regulations  and  would  only  be 
redundant.  Simply  publishing  the  cash 
assistance  rules  in  Medicaid  regulations 
cannot  result  in  modifying  the  cash 
assistance  rales.  The  Congress  has 
established  the  cash  assistance  rules  as 
the  baseline  for  the  Medicaid  rales. 
Commenters  do  have  the  opportunity  to 
raise  their  Medicaid  concerns  when 
cash  assistance  rules  are  proposed  by 
the  relevant  component.  In  addition. 


such  an  approach  would  require 
unnecessary  and  redundant  ralemaking 
when  there  are  changes  in  cash 
assistance  program  policies. 

We  agree  with  the  commenter  that 
HCFA  has  responsibility  to  determine 
how  cash  assistance  policies  affect 
Medicaid  eligibility.  HCFA  has  the 
additional  responsibility  to  advise 
States  when  cash  assistance  income  and 
resource  policies  are  not  to  bo  used  for 
Medicaid  eligibility.  HCFA  also  has 
responsibility  to  advise  States  on  how  to 
apply  unusually  complex  cash 
assistance  policies  in  the  context  of 
specific  Medicaid  eligibility  groups 
when  this  is  found  to  be  necessary. 
However,  we  believe  that  the  best 
vehicle  for  this  purpose  is  the  State 
Medicaid  Manual  which  is  explicitly 
designed  to  expand  the  discussion  of 
policies  contained  in  the  regulations 
and  to  provide  additional  guidance  to 
States  on  how  to  implement  certain 
policies. 

We  disagree  with  the  commenter  that 
HCFA  has  delegated  its  rulemaking 
authority  to  SSA.  The  Secretary  has  the 
very  difficult  task  of  overseeing 
implementation  of  the  various  laws 
governing  the  individual  programs 
consistent  with  Congressional  intent.  To 
the  extent  that  it  is  possible  to  reach  a 
policy  outcome  for  one  program  that 
does  not  have  an  untoward  result  for 
another  program  which  must  rely  on 
that  policy,  tire  agencies,  and  the 
Secretary,  attempt  to  do  so.  However, 
due  to  the  complexities  of  the  laws  and 
the  responsibility  to  implement  policies 
consistent  with  Congressional  intent,  it 
is  not  always  possible  to  implement 
cash  assistance  policies  that  do  not  have 
even  an  unintended  result  when  applied 
in  the  context  of  the  Medicaid  program. 

Comment:  One  commenter  aid  not 
agree  with  the  interpretation  erf  the 
effective  date  for  section  1902(r)(2)  plan 
amendments — specifically,  that  more 
liberal  policies  are  effective 
retroactively  only  when  in  a  plan 
approved  prior  to  the  date  of  enactment. 
The  commenter  stated  section  1902{r){2) 
plans  should  be  approved  retroactively 
to  October  1, 1982. 

Response:  We  disagree  with  the 
commenter.  Section  1902(rH2) 
authorizes  States  to  use  more  liberal 
methods  for  specified  groups  listed  in 
the  law  and  defines  a  more  liberal 
method  as  one  that  is  no  more 
restrictive  with  respect  to  any 
individual  than  the  relevant  cash 
assistance  program  methods.  It  does  not 
authorize  the  retroactive  submission 
.  and  approval  of  new  State  plan 
amendments  for  periods  prior  to  the 
quarter  in  which  they  are  submitted. 
Indeed,  if  it  were  to  do  so,  it  would 
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produce  an  anomalous  result,  since  no 
FFP  would  be  available  for  those 
additional  expenditures.  The  statutes 
appropriating  Federal  funds  for  the 
Medicaid  program  have  continuously 
contained  a  restriction  on  increased 
expenditures  that  result  from  State 
plans  or  plan  amendments.  The 
appropriations  statutes  limit  the 
maximum  possible  retroactive  effect  of 
new  plan  amendments  that  result  in 
increased  expenditures  to  the  first  day 
of  the  quarter  in  which  the  amendment 
was  submitted. 

We  recognize  that  section  303(g)(6)  of 
MCCA  provides  that  section  1902(r)(2) 
“shall  apply  to  medical  assistance 
furnished  on  or  after  October  1, 1982.” 

In  our  view,  this  does  not  alter  the 
restrictions  contained  in  the 
appropriations  statutes  nor  in  the 
regulations  that  govern  the  maximum 
retroactivity  that  may  be  afforded  to 
State  plans  and  plan  amendments. 

Rather,  it  protects  expenditures  that 
States  made  during  that  period  under 
plans  or  plan  amendments  that  were 
approved  and  that  were  in  effect  during 
that  period.  Indeed,  the  Conference 
Report  on  MCCA  characterized  existing 
law  by  noting  that  “some  States 
covering  the  aged  and  disabled 
medically  needy  use  less  restrictive 
income  methods  than  are  applied  under 
the  SSI  program.”  (H.R.  Rept.  No.  661, 
100th  Cong.,  2d  Sess.  at  259.)  Some  of 
those  States  were  operating  under  State 
plans  amendments  that  had  been 
approved,  albeit  erroneously  (at  the  time 
of  their  approval).  The  effect  of  section 
303(g)(6)  is  to  legitimize  those 
expenditures.  This  section  also  permits 
approval  of  amendments  that  were 
pending  before  the  Secretary  which 
otherwise  would  have  been 
disapproved.  However,  those  pending 
amendments  cannot  be  given  a 
retroactive  effective  date  any  earlier 
than  the  beginning  of  the  quarter  in 
which  they  were  submitted. 

Comment:  Several  commenters 
indicated  that  the  rule  should  include 
regulations  responding  to  legislative 
changes  for  post-eligibility  treatment  of 
income  for  institutionalized  persons,  as 
to  how  income  and  resources  of 
institutionalized  spouses  with  spouses 
living  in  the  community  are  counted  for 
eligibility  purposes,  hospice  care,  and 
changes  to  eligibility  requirements  for 
pregnant  women  and  children  whose 
income  eligibility  is  based  on  a 
specified  percentage  of  the  poverty 
level. 

Response:  Because  of  the  complexity 
of  these  specific  changes  in  the  law  and 
consistent  with  the  Administrative 
Procedure  Act,  we  do  not  believe  it 
would  be  appropriate  to  include  them  in 


this  regulation  without  the  opportunity 
for  prior  public  comment.  We  are 
developing  separate  proposed  regulation 
documents  for  these  provisions.  We 
have,  however,  included  in  these  final 
regulations,  as  appropriate,  references  to 
the  specific  provisions  of  the  Social 
Security  Act  when  the  need  arose 
relating  to  the  rules  governing 
institutionalized  individuals  with 
community  spouses  and  coverage  of 
certain  poverty  level  groups.  Until  final 
regulations  are  published,  States  must 
apply  the  rules  in  accordance  with  their 
best  interpretation  of  the  statute. 

Comment:  One  commenter  questioned 
why  States  are  not  permitted  to  apply 
less  restrictive  section  1902(r)(2)  income 
and  resource  rules  to  persons  in  the 
eligibility  group  described  in  §  435.324 
(Medically  needy  coverage  of  the 
disabled  in  States  that  cover  individuals 
receiving  SSI). 

Response:  States  may  use  the 
authority  of  section  1902(r)(2)  to 
establish  less  restrictive  income  and 
resource  rules  for  the  group  described  in 
§  435.324.  Therefore,  we  believe  the 
commenter  intended  to  reference 
individuals  receiving  only  optional 
State  supplements  in  States  using  more 
restrictive  eligibility  requirements  than 
SSI  and  certain  SSI  criteria  (§  435.234) 
instead  of  those  individuals  under 
§435.324.  Section  435.601,  which 
interprets  section  1902(r)(2),  does  not 
preclude  use  of  more  liberal  income  and 
resource  methods  for  this  group  either. 
However,  it  would  only  be  necessary  to 
use  section  1902(r)(2)  authority  if  a  State 
wished  to  use  more  liberal  resource 
methods.  This  is  because  there  is  a 
separate  authority  under  section 
1902(a)(10)(A)(ii)(XI)  (reflected  in 
§435.234)  to  use  more  liberal  income 
methods  than  those  used  under  the  most 
closely  related  cash  assistance  program, 
SSI.  1 

Comment:  One  commenter  expressed 
the  view  that  the  regulatory  impact 
analysis  for  the  income  and  resource 
provisions  is  wholly  inadequate  and 
incomplete.  The  commenter  believed 
that  the  proposal  does  not  have  a 
"limited  economic  impact”  as  the 
analysis  suggests.  The  commenter 
believed  that  HCFA  has  failed  to 
consider  how  the  proposed  rules  will 
impact  States  and  does  not  believe  that 
States  will  use  State  dollars  to  pick  up 
negatively  effected  recipients  by 
expanding  their  Medicaid  options  to 
include  the  medically  needy.  The 
commenter  further  states  that  the 
proposed  rules  will  affect  small  rural 
hospitals  because  there  will  be  fewer 
Medicaid  recipients  in  rural  areas,  thus 
increasing  the  financial  risks  of  such 
hospitals. 


Response:  The  regulatory  impact 
statement  has  been  revised  to  reflect  the 
fiscal  impact  of  policies  contained  in 
the  final  rule.  However,  the  fiscal 
impact  of  policy  changes  the  commenter 
believed  were  not  sufficiently  addressed 
in  the  NPRM  regulatory  impact 
statement  are  not  addressed  in  the 
statement  in  this  final  rule  because  the 
proposed  policy  change  that  would  have 
limited  spenddown  in  section  1902(f) 
States  that  do  not  have  medically  needy 
programs  was  not  adopted. 

Comment:  One  commenter  suggested 
that  if  an  editorial  change  were  to  be 
made  to  §  435.700  on  the  scope  of  the 
regulations,  this  change  be  published  at 
a  later  date  for  notice  and  comment. 

Response:  The  commenter  did  not 
notice  that  the  change  was  made  in  the 
NPRM.  The  regulation  text  appearing 
under  the  heading  "Subpart  H — Specific 
Post-Eligibility  Financial  Requirements 
for  the  Categorically  Needy”  actually 
belonged  under  the  section  heading 
“§  435.700  Scope.”  The  section  heading 
was  inadvertently  omitted  in  the 
printing  of  the  regulation  text.  This 
section  merely  states  briefly  the 
requirements  that  are  covered  in  the 
subpart  H. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  final  the 
proposed  §§435.601  and  435.602 
provisions  that  specify  use  of  financial 
eligibility  methodologies  and  the 
conforming  revisions  of  §§  435.1005  and 
435.1007.  We  have  included  a  title  for 
§  435.700  that  was  inadvertently 
omitted  in  printing.  We  have  deleted 
§§435.711,  435.721,  and  435.850 
through  435.852.  We  have  adopted  as 
final  the  proposed  conforming  changes 
to  §§435.831  and  435.845.  We  have 
transferred  §§435.722,  435.731,  and 
435.740  to  subpart  G  and  redesignated 
them  as  §§  435.622,  435.631,  and 
435.640.  Section  435.631  is  further 
revised  to  make  the  provisions  clearer, 
in  response  to  public  comments  on  the 
clarity  of  the  regulation  sections  on 
eligibility  in  1902(Q  States.  In  this 
clarification,  we  have  also  deleted 
§  435.732  (which  was  proposed  to  be 
redesignated  as  §  435.632)  and  have 
incorporated  the  provisions  of  that 
section  in  §435.121  as  revised.  Subpart 
H  now  retains  only  the  provisions  that 
relate  to  post-eligibility  determinations. 

XI.  Medically  Needy  Income  Levels  for 
One-Person  Families 

A.  Background 

Section  1903(f)(l)(B)(i)  of  the  Act 
specifies  that  FFP  is  not  available  in 
expenditures  for  medical  assistance  to 
medically  needy  individuals  whose 
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income  exceeded  13316  percent  of  the 
highest  payment  level  in  the  State  AFDC 
program  for  a  family  of  the  same  size 
without  any  income  or  resources. 

Section  1903(f)  provides  some  flexibility 
to  the  requirement  under  section 
1903(f)(l)(B)(i)  by  specifying  that,  under 
certain  circumstances,  in  determining 
the  FFP  limitation  for  a  family 
consisting  of  one  person,  States  may 
base  the  FFP  limitation  on  133*6 
percent  of  an  amount  that  is  reasonably 
related  to  the  AFDC  payment  amount 
for  two  or  more  persons. 

Section  435.1007(a)(2)  of  the 
regulations,  which  interprets  section 
1903(0(3),  specifies  that  FFP  is  available 
in  expenditures  for  medical  assistance 
for  single  individuals  whose  annual 
income  (after  deductions  of  medical 
expenses)  does  not  exceed  133*6 
percent  of  an  amount  reasonably  related 
to  the  highest  money  payment  that 
would  ordinarily  be  made  under  the 
State’s  AFDC  plan  to  a  family  of  two 
persons  without  any  income  or 
resources. 

Some  States  have  interpreted  the 
provisions  of  §  435.1007(a)(2)  to  permit 
them  to  establish  a  medically  needy 
income  level  for  one  person  that  is 
based  on  133*6  percent  of  an  amount 
that  bears  a  reasonable  relationship  to 
the  AFDC  payment  amount  for  two 
persons,  even  if  this  established  amount 
is  greater  than  133*6  percent  of  their 
AFDC  payment  amount  for  one  person. 
Although  an  amount  established  in  this 
manner  technically  complies  with  the 
existing  regulations,  section  1903(f)(3) 
clearly  indicates  that  "reasonable 
relationship”  for  determining  the  FFP 
limitation  for  a  family  consisting  of  one 
individual  applies  only  if  the  State’s 
AFDC  plan  does  not  provide  for  aid  to 
a  family  consisting  of  one  individual. 
This  is  consistent  with  the  House 
Committee  Report  (H.R.  Rep.  No.  544, 
90th  Cong.,  1st  Sess.,  119)  for  the 
section  1903(0(3)  which  describes  the 
section  as  a  provision  that  will  facilitate 
the  calculations  necessary  under  the 
FFP  limitation.  The  reasonable 
relationship  provision  could  only  have 
been  necessary  to  facilitate  the 
calculation  of  the  limitation  for  a  one- 
person  family  when  there  was  no  AFDC 
payment  amount  for  a  family  of  one.  In 
addition,  we  believe  that  some  of  the 
confusion  on  the  application  of  this 
provision  resulted  horn  the  meaning  of 
varying  terms  used  in  the  discussion  of 
FFP  limitations  (payment  amounts, 
payment  levels,  and  payment 
standards). 

B.  NPhM  Provisions 
In  the  September  1989  NPRM,  we 
proposed  to  revise  §  435.1007(a)(2)  to 


provide  that  if  a  State’s  AFDC  plan 
actually  contains  a  payment  amount  for 
one  person,  the  State  must  base  the 
medically  needy  income  level  for  one 
person  on  133*6  percent  of  the  AFDC 
amount  most  frequently  paid  to  one 
person  in  order  for  FFP  to  be  available. 

At  the  time  of  the  publication  of  the 
NPRM,  all  existing  AFDC  plans 
included  payment  amounts  for  one 
person  families. 

We  also  proposed  to  incorporate  in 
§  435.1007  the  exception  to  the  133*6 
percent  rule  for  families  consisting  of 
two  adults  that  was  established  for  the 
State  of  California  by  section  4106  of 
OBRA  ’87.  Section  4106  allows 
California  in  case  of  a  family  consisting 
only  of  two  individuals,  both  of  whom 
are  adults  and  at  least  one  of  whom  is 
aged,  blind,  or  disabled,  to  use  the 
amount  of  AFDC  most  frequently  made 
to  a  family  of  one  adult  and  two 
children  for  purposes  of  computing  the 
133*6  percent  cap. 

The  issue  raised  by  the  proposed  rule 
has  now  been  addressed  by  the 
Congress.  In  section  4718  of  OBRA  ’90, 
the  Congress  endorsed  the  interpretation 
of  the  FFP  limit  for  families  consisting 
of  a  single  individual  which  was 
contained  in  the  proposed  rule. 

However,  section  4718  provides  a 
specific  exception  for  certain  States  to 
depart  from  this  rule.  The  exception 
only  authorizes  those  States  which,  as  of 
June  1, 1989,  has  a  State  plan  (or  policy 
in  effect  at  that  time  which  was 
reflected  in  manuals  and  which  is 
submitted  to  the  Department)  which 
used  an  amount  reasonably  related  to 
the  AFDC  payment  standard  for  a  family 
of  two,  to  continue  to  use  this  amount 
for  purposes  of  the  133*6  percent  FFP 
limit.  All  other  States  are  subject  to  the 
language  of  section  1903(f)(1). 

Several  technical  corrections  were 
also  proposed. 

C.  Public  Comments  and  Departmental 
Response 

Comment:  One  commenter  suggested 
that  all  States  should  have  the  option  to 
use  their  AFDC  payment  standards  for 
three  persons  to  establish  their 
medically  needy  income  standards  for 
families  of  two,  as  permitted  for  the 
State  of  California. 

Response:  As  indicated  in  the  NPRM, 
the  Congress  established  a  separate  FFP 
level  for  family  units  of  two  for  the  State 
of  California.  This  is  an  explicit 
deviation  for  California  only  from  the 
dictate  of  section  1903(f)  that  the  level 
be  set  at  133*6  percent  of  the  AFDC 
payment  standard  for  a  family  of  the 
same  size.  A  family  of  two  adults  is  not 
the  same  size  as  a  family  of  three 
consisting  of  one  adult  and  two 


children.  The  FEP  limits  under  section 
1903(f)  are  set  by  the  Congress.  Thus, 
there  is  no  legislative  authority  for 
HCFA  to  allow  other  States  to  use  the 
special  FFP  limit  established  under 
section  1903(f)  for  California. 

Comment:  A  large  number  of 
comments  we  received  in  the  NPRM 
disagreed  with  the  Secretary’s 
interpretation  of  the  law  governing  the 
proposed  rule  to  limit  the  FFP  income 
level  for  one  person  medically  needy 
families  to  133*6  percent  of  the  AFDC 
payment  standards  for  one.  Some 
believed  that  the  proposed  provision 
violated  the  Medicaid  law.  Others  were 
concerned  that  these  families  would 
have  to  incur  more  medical  expenses 
before  they  could  become  Medicaid 
eligible  if  the  proposed  rule  were 
finalized.  Still  others  believed  that  the 
FFP  cap  was  unreasonably  low. 

Response:  We  do  not  agree  with  the 
commenters’  conception  of  the 
proposed  provision.  The  commenters 
advanced  several  arguments. 
Significantly,  the  commenters  did  not 
dispute  the  fact  that  section 
1903(f)(1)(B)  limits  FFP  in  State 
expenditures  to  families  with  incomes 
at  or  below  133*6  percent  of  the  highest 
amount  that  would  ordinarily  be  paid  to 
an  AFDC  family  of  the  same  size.  Nor 
did  they  dispute  that  section  1903(0(3) 
provides  that  in  the  case  of  a  family 
consisting  of  one  individual  that  the 
amount  used  for  purposes  of  the  FFP 
cap  is  the  amount  that  would  ordinarily 
be  paid  to  an  AFDC  family  consisting  of 
one  person  "if  such  plan  provided  for 
aid  to  such  family.”  Rather  their  claim 
is  based  upon  a  reasonable  relationship 
of  the  amounts  payable  under  the  AFDC 
plan  to  families  consisting  of  two  or 
more  persons  to  a  family  consisting  of 
one  person  "if  such  plan  provided  for 
the  aid  to  such  a  family."  (Emphasis 
added).  They  assert  that  when  die 
Congress  passed  this  provision  all  States 
must  have  had  standards  for  one  under 
their  AFDC  plans  and  this  language 
therefore  gives  States  the  right  to  set  the 
FFP  limit  for  a  family  of  one  at  133*6 
percent  of  the  AFDC  payment  standard 
for  a  family  of  two. 

This  argument  is  not  persuasive.  First, 
if  the  Congress  knew  that  all  States  had 
AFDC  standards  for  one,  there  would 
have  been  no  reason  far  it  to  have 
included  the  language  "if  such  plan 
provided  for  aid  to  such  a  family”  on 
the  provision.  That  language  rebuts  that 
contention  outright.  The  Congress  must 
have  believed  that  some  States  did  not 
(or,  at  some  time  in  die  future  might 
not)  have  AFDC  standards  for  a  family 
of  one. 

Second,  section  1903(f),  when  read 
with  the  parenthetical  phrases  removed 


Federal  Register  /  Voi  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


4923 


provides  that  “  ‘the  highest  amount 
which  would  ordinarily  be  paid’  to  such 
family  under  the  State’s  (AFDC)  plan 

*  *  *  shall  be  the  amount  determined 
by  the  State  agency  *  *  *  to  be  the 
amount  of  aid  which  would  ordinarily 
be  payable  under  such  plan  to  a  family 

*  *  *  consisting  of  one  person  if  such 
plan  provided  for  such  aid  to  such  a 
family.”  This  clearly  demonstrates  that 
the  purpose  of  section  1903(fK3)  was  to 
give  States  a  mechanism  to  determine 
the  standard  for  one,  when  their  AFDC 
plans  did  not  have  that  standard.  The 
first  parenthetical  clause  provides  that 
the  amount  is  to  be  determined  by  the 
State  agency  “on  the  basis  of  a 
reasonable  relationship  to  the  amounts 
payable  under  such  (AFDC)  plan  to 
families  consisting  of  two  or  more 
persons.”  Thus,  the  grammatical  reading 
of  the  provision  results  in  the 
reasonable  relationship  test  being  used 
only  when  there  is  no  available  standard 
of  one.  The  proposed  regulation,  which 
we  are  adopting  as  final  and  modifying 
to  reflect  the  OBRA  ’90  change 
discussed  earlier,  simply  provides  that 
where  the  standard  of  one  actually 
exists,  any  relationship  between  the 
standard  for  two  and  tne  real  standard 
of  one  does  not  result  in  the  standard  of 
one  being  unreasonable. 

Third,  it  is  apparent  that  where  there 
is  a  standard  of  one  available  in  the 
AFDC  program,  there  is  no  need  to 
engage  in  the  hypothetical  construction 
of  a  standard  for  one  based  on  a 
relationship  between  the  standard  for 
two  and  the  standard  for  families  of 
greater  size. 

Fourth,  section  1903(f)(l)(B)(l)  vests 
the  Secretary  with  the  authority  to 
prescribe  standards  for  determining  the 
amount  which  is  to  be  equivalent  to  the 
133Vb  percent  standard.  This  provision, 
delegating  the  authority  to  the  Secretary, 
is  only  subject  to  one  exception,  section 
1993(f)(l)(B)(ii).  Section  1903(f)(3)  is  not 
an  exception  to  the  Secretary’s  authority 
to  set  these  standards. 

Fifth,  the  commenters  complaint  that  . 
use  of  a  cap  based  upon  the  actual 
AFDC  standard  for  one  is  unreasonable 
since  the  AFDC  standards  for  one  are 
"artificially  low.”  This  comment  is 
actually  a  compliant  about  AFDC 
standards,  and  the  lack  of  a  requirement 
on  States  to  increase  such  standards  to 
account  for  cost-of-living  increases.  The 
commenters  dissatisfaction  with  the 
AFDC  statute  should  not  result  in  an- 
alteration  of  Medicaid  standards  when 
there  is  a  direct  link  to  the  AFDC 
standards  under  the  Medicaid  statute. 
Moreover,  when  the  Congress  passed 
the  133V3  percent  cap,  it  deliberately 
chose  to  tie  the  cap  to  the  cash 
assistance  program  with  the  lowest 


payment  levels.  See  Schweiker  v. 

Hogan,  45?  U  S.  569  (1962). 

Accordingly,  the  commenters’ 
complaint  should  not  be  with  our 
interpretation  of  the  statutory 
requirements,  but  of  the  fundamentally 
restrictive  nature  of  the  cap  itself. 

D.  Provisions  of  the  Final  Regulations 

We  are  adopting  the  proposed 
revision  of  §  435.1007  as  final,  without 
further  modifications,  except  to  take 
into  consideration  the  OBRA  ’90 
change. 

XII.  Other  Proposals 

A.  Age  Requirements 

We  proposed  to  delete  a  provision  in 
the  regulations  at  §  435.520(a)  (2)  and 
(3)  that  specified  that  no  Madicaid  State 
plan  would  be  approved  by  the 
Secretary  which  imposed  any  age 
requirement  that  excludes  any 
individual  who  has  not  as  yet  attained 
the  age  of  19  and  is  a  dependent  child 
under  AFDC.  TEFRA  deleted  the 
provision  under  section  1902(b)(2)  of 
the  Act  that  was  the  basis  for  this 
regulatory  provision.  We  also  proposed 
to  make  an  organizational  change  in  the 
section  by  redesignating  portions  of  the 
section  as  a  new  §  435.522. 

We  did  not  receive  any  public 
comments  on  these  proposals  and  are, 
therefore,  adopting  them  as  final. 

B.  Determination  of  Dependency 

In  the  September  1989  NPRM,  we 
proposed  to  make  a  technical  change  to 
§  435.510  of  the  Medicaid  regulation 
that  describes  the  Medicaid  categorical 
requirement  relating  to  determination  of 
dependency.  We  proposed  to  remove 
the  reference  to  a  child  "under  age  21” 
to  reflect  the  current  AFDC  policy  that 
defines  dependency. 

We  did  not  receive  any  public 
comments  on  this  proposal  and  are, 
therefore,  adopting  it  as  final. 

C.  Medicaid  Coverage  of  Certain 
Disabled  SSI  Recipients  in  Section 
1902(f)  States 

In  the  September  1989  NPRM,  we 
proposed  to  incorporate  into  the 
Medicaid  regulations  (§  435.121(d))  a 
policy  that  we  had  enunciated  in 
manual  instructions  and  that  had  been 
upheld  in  a  U.S.  District  Court  decision 
relating  to  Medicaid  eligibility  of  certain 
disabled  children  under  age  IS.  In 
section  1902(f)  States,  any  disabled 
child  under  age  18  who  is  an  SSI 
recipient  and  who  also  meets  a  State’s 
current  AFDC  eligibility  criteria  must  be 
provided  Medicaid  eligibility  regardless 
of  whether  or  not  the  child  is  currently  ' 
eligible  as:  a  blind  or  disabled  individual 


under  die  State's  more  restrictive 
section  1902(f)  criteria. 

We  did  not  receive  any  public 
comments  on  this  proposal  and  are, 
therefore,  adopting  the  proposed 
regulations  as  final. 

D.  Regulations  Governing  Guam,  Puerto 
Rico,  and  the  Virgin  Islands 

In  the  September  1989  NPRM,  we 
indicated  that,  where  appropriate,  we 
proposed  to  revise  the  regulations  under 
42  CFR  part  436  governing  Medicaid 
eligibility  in  the  Territories  to  conform 
them  to  the  changes  made  in  the 
comparable  eligibility  groups  and 
financial  eligibility  criteria  under  42 
CFR  part  435.  The  final  regulations  in 
this  document  incorporate  those 
proposed  changes  as  final. 

E.  Technical  Changes 

In  the  September  1989  NPRM,  we 
proposed  to  make  three  technical 
changes:  (1)  To  delete  an  outdated 
section  of  the  regulations,  §  435.1, 
which  merely  contains  a  summary  of 
the  legislative  history  of  the  Medicaid 
statute  as  incorporated  in  the 
regulations;  (2)  to  add  a  definition  of 
cash  assistance  and  revise  the 
definitions  of  categorically  needy  and 
medically  needy,  and  (3)  to  revise  one 
of  the  regulations  (§  435.230  which  was 
redesignated  as  §  435.232)  describing 
the  eligibility  group  of  individuals 
receiving  only  optional  State 
supplements  to  include  in  a  listing  of 
individuals  eligible  for  Medicaid 
coverage  those  individuals  who  are 
receiving  State-administered 

public 

comments  on  these  proposals  and  are, 
therefore,  adopting  them  as  final. 

We  are  also  making  the  following 
technical  changes  in  these  final 
regulations: 

•  In  §  435.4  under  the  definition  of 
categorically  needy,  we  are  changing  the 
citation  to  section  1926  of  the  Social 
Security  Act  to  section  1928  to  conform 
to  a  legislative  redesignation. 

•  In  the  amendatory  language  of  item 
41  under  part  435,  we  are  restoring  the 
reference  to  §  435.821  as  being  deleted 
that  was  inadvertently  omitted  in  the 
NPRM.  One  commenter  highlighted  this 
error.  The  amendatory  language  in  the 
NPRM  should  have  read:  “41.  The 
center  heading  before  §  435.821, 
§435.821,  §435.822,  and  §435.823  are 
removed.” 

XIV.  Waiver  of  Proposed  Rulemaking 

The  Administrative  Procedure  Act  (5 
U.S.C.  553)  requires  us  to  publish  a 
general  notice  of  proposed  rulemaking 
in  the  Federal  Register  and  afford  prior 


supplementary  payments 
We  did  not  receive  any 
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public  comment  on  proposed  rules. 

Such  notice  must  include  a  statement  of 
the  time,  place,  and  nature  of 
rulemaking  proceedings,  reference  to 
the  legal  authority  under  which  the  rule 
is  proposed,  and  the  terms  of  substance 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved. 
However,  this  requirement  does  not 
apply  when  an  agency  finds  good  cause 
that  such  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rules 
issued.  For  the  reasons  presented  below, 
we  find  that  good  cause  exists  to 
dispense  with  notice  and  comment 
procedure.  At  this  juncture,  the  notice 
and  comment  procedure  would  be 
impractical  and  contrary  to  the  public 
interest. 

The  specific  language  of  §§  435.604, 
435.506,  436.604,  and  436.606  of  these 
final  regulations  was  not  published  as 
part  of  the  September  1989  NPRM. 

These  sections  specify  methods  for 
determining  income  and  resource 
eligibility  standards  for  AFDC-related 
(non-cash  assistance)  Medicaid  family 
units.  As  stated  earlier,  in  the  preamble 
of  the  September  1989  NPRM,  we 
presented  a  number  of  alternatives  to 
the  now  prohibited  mandatory  use  of 
the  AFDC  standard  filing  unit  rule  in 
determining  income  and  resource 
eligibility  for  AFDC  related  Medicaid 
family  units  that  are  not  receiving  cash 
assistance.  Even  though  in  the  NPRM 
we  stated  that  it  was  our  preference  to 
return  to  the  pre-DRA  policy  of  counting 
income  and  resources  of  family 
members  who  voluntarily  apply  for 
Medicaid,  we  discussed  other  options, 
among  which  was  the  use  of  a  method 
of  prorating  income  and  resource 
standards  to  determine  income  and 
resource  standards  for  individual 
members  of  the  Medicaid  family  unit. 

We  believe  it  is  imperative  that  we 
provide  States  with  definitive  guidance 
in  this  policy  area  because  States  only 
<now  that  they  cannot  use  AFDC 
standard  filing  unit  policy,  but  do  not 
snow  what  to  use  instead.  Absent  a 
lational  policy,  States  are  floundering 
md  have  requested  specific  policy 
>uidance.  Therefore,  States  need  a 
lefinitive  Federal  policy  as  quickly  as 
jossible.  We  indicated  in  the  NPRM 
hat  our  preferred  policy  approach  was 
o  return  to  the  Medicaid  policy  in  effect 
>efore  the  change  in  AFDC  policy, 
iowever,  the  comments  on  that 
>roposal  reached  no  consensus.  Some 
:ommenters  liked  the  proposed  policy; 
>thers  liked  it  but  believed  that  the 
:ourts  might  invalidate  it;  others 
ibjectod  to  it. 


Given  the  public  comments  in 
response  to  the  preferred  policy 
presented  in  the  NPRM  and  the  Appeal 
Court  decisions  on  use  of  the  AFDC 
standard  filing  unit  rules,  we  believe  the 
proration  method  set  forth  in  the  NPRM 
and  included  in  this  final  rule  best 
harmonizes  current  statutory  provisions 
and  the  Appeal  Court  decisions.  The 
proration  method  is  being  presented  in 
this  rule  as  a  final  with  the  opportunity 
for  public  comment. 

This  method  is  not  a  new  policy 
alternative.  It  was  presented  in  the 
NPRM  as  a  policy  alternative  for  the 
final  rule.  No  comments  on  this  policy 
alternative  were  received  in  response  to 
tho  NPRM.  However,  because  the  final 
rule  describes  the  method  more  fully, 
we  are  publishing  it  as  a  final,  but  the 
public  will  have  an  opportunity  to 
comment  on  the  more  specific 
regulatory  language.  The  comment 
period  will  be  30  days  following 
publication  of  the  regulation.  Because 
the  proration  method  was  presented  as 
a  policy  alternative  in  the  NPRM  and  we 
did  not  receive  any  adverse  comments, 
we  do  not  believe  it  is  in  the  public 
interest  to  delay  implementing  a 
national  policy  in  order  to  publish 
another  proposed  rule. 

States  must  comply  with  §§  435.604, 
435.606,  436.604,  and  436.606  by  the 
latest  of:  (1)  6  calendar  months  from  the 
date  of  this  final  rule;  (2)  the  first  day 
of  the  next  fiscal  year  for  which 
appropriations  apply  following 
publication  of  the  final  regulations  if 
State  legislation  is  needed  to 
appropriate  funds  to  implement  the 
change;  or  (3)  the  first  day  of  the 
calendar  quarter  following  the  end  of 
the  next  session  of  the  State  legislature 
that  convenes  after  the  date  of 
publication  of  the  final  rule  if  the  State 
needs  authorizing  legislation  to 
implement  the  change.  This  compliance 
date  will  allow  us  opportunity  to 
address  any  changes  required  as  a  result 
of  any  public  comments  received  in 
advance  of  the  effective  date. 

XV.  Effective  and  Compliance  Date  of 
Regulations 

In  the  September  1989  NPRM,  we 
indicated  that  we  would  make  the 
proposed  regulations,  when  issued  in 
final,  effective  30  days  following  the 
date  of  publication  of  the  final 
regulations  in  the  Federal  Register. 
However,  we  indicated  that,  because  the 
effective  date  for  the  final  regulations 
would  not  permit  States  time  to  comply 
with  the  revised  State  plan 
requirements,  we  would  not  hold  a  State 
out  of  compliance  with  the 
requirements  if  the  State  submits  the 
preprinted  plan  amendments  and 


required  attachments  by  90  days  from 
the  publication  date  of  the  final 
regulations. 

One  commenter  stated  that  the 
effective  date  for  the  implementation  of 
the  policies  contained  in  the  proposed 
rule  was  unrealistic  because  of  the 
complexity  of  the  provisions  and  the 
possible  need  for  State  legislation  in 
order  to  implement. 

We  do  not  agree  that  90  days  is  too 
short  a  period  to  comply  with  the 
policies  as  most  of  them  codify  self- 
implementing  statutory  provisions  and 
States  already  have  policies  in  place. 
However,  we  believe  States  will  require 
more  time  to  implement  the  new 
income  and  resource  proration  method 
of  determining  Medicaid  eligibility  for 
AFDC-related  (non-cash  assistance) 
groups  under  §§  435.604,  435.606, 
436.604,  and  436.606.  Therefore,  we  are 
making  the  effective  date  of  these 
sections  of  the  regulations  90  days  from 
the  date  of  publication  of  the  final 
regulations,  and  the  compliance  date  the 
latest  of:  (1)  6  calendar  months  from  the 
date  of  publication  of  the  final  rule;  (2) 
the  first  day  of  the  next  fiscal  year  for 
which  appropriations  apply  following 
the  date  of  publication  of  the  final  rule 
if  State  legislation  is  needed  to 
appropriate  funds  to  implement  the 
change;  or  (3)  the  first  day  of  the 
calendar  quarter  following  the  end  of 
the  next  session  of  the  State  legislature 
that  convenes  after  the  date  of 
publication  of  the  final  rule  if  the  State 
needs  authorizing  legislation  to 
implement  the  change. 

XVI.  Regulations  Implementing 
Services  Provisions  of  OBRA 

We  are  adopting  as  final,  without 
modifications,  the  proposed  changes  to 
the  coverage  of  services  regulations 
included  in  the  September  1989  NPRM. 
These  changes  implemented  sections 
2171  and  2172  of  OBRA ’81.  In  the 
September  1989  NPRM,  we  also 
responded  to  public  comments  that  we 
had  received  on  final  regulations  with  a 
comment  period  published  on 
September  30, 1981. 

XVII.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specified  in  the  “Comment  Period” 
section  of  this  preamble  and  respond  to 
them  in  the  preamble  to  any  final  rule 
that  we  issue. 
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XVIII.  Paperwork  Burden 

Sections  435.601(f)  and  436.601(f)  of 
this  final  rule  contain  information 
collection  requirements  that  are  subject 
to  Office  of  Management  and  Budget 
(OMB)  review  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  Since  1981,  there  have  been 
a  number  of  statutory  changes  that  affect 
the  income  and  resource  methodologies 
that  States  use  to  determine  the 
financial  eligibility  of  individuals  far 
Medicaid.  Under  these  final  regulations. 
States  will  be  required  to  specify  in 
their  State  Medicaid  plans  their  current 
income  and  resource  methodologies. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  one  hour  per  response.  A  notice  will 
be  published  in  the  Federal  Register 
when  OMB  approval  Is  received. 

XIX.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Oder  12291  requires  us  to 
prepare  and  publish  a  final  regulatory 
impact  analysis  for  any  regulation  that 
meets,  one  of  the  Executive  Order  12291 
criteria  for  a  major  rule;  that  is,  that  will 
be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
Medicaid  providers  as  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(h)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  a  metropolitan 
statistical  area  and  has  fewer  than  50 
beds. 


These  final  regulations  contain 
several  provisions  relating  to  coverage 
of  certain  groups  of  individuals  under 
Medicaid.  In  addition,  the  regulations 
revise  the  methodologies  for 
determining  income  and  resource 
eligibility  under  Medicaid,  including 
financial  responsibility  of  relatives,  and 
for  determining  financial  eligibility  of 
medically  needy  groups,  including 
determining  medically  needy  income 
levels.  At  the  time  the  NPRM  was 
issued,  we  had  anticipated  an  estimated 
$45  million  per  year  reduction  in  foe 
amount  of  FFP  in  Medicaid 
expenditures  as  a  result  of  foe  prevision 
that  would  have  prohibited  States  from 
using  two-person  medically  needy 
income  levels  for  one-person  families  if 
the  States  had  established  one-person 
families  medically  needy  income  levels. 
However,  the  savings  that  we  estimated 
would  result  from  a  change  in  how 
States  could  establish  income  eligibility 
standards  for  a  medically  needy  family 
if  one  were  negated  by  a  change  in  foe 
law  under  section  4718  of  OBRA  ‘90.  In 
addition,  our  most  recent  data  compiled 
from  simulations  using  Census  Bureau 
Current  Population  Survey  data  and 
current  State  practice  indicate  a  zero 
program  cost  for  all  of  the  provisions 
contained  in  this  final  rule. 

We  believe  that  each  provision  of 
these  final  regulations  minimizes  any 
unnecessary  burden  on  the  public,  and 
that  the  best  regulatory  options  have 
been  selected.  Further,  we  believe  that 
these  regulations  will  not  lead  to 
increased  costs.  Therefore,  we  have 
determined  that  these  provisions  will 
have  a  negligible  cost  effect  and  that  a 
regulatory  impact  analysis  is  not 
required. 

Because  these  final  regulations  affect 
only  States  and  individuals,  we  have 
determined,  and  the  Secretary  certifies, 
that  these  final  regulations  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
do  not  have  a  significant  impact  on  foe 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs— health, 
Guam,  Medicaid,  Puerto  Rico, 
Supplemental  Security  Income  (SSI), 
Virgin  Islands. 


42  CFR  Part  440 

Grant  programs — health,  Medicaid. 

42  CFR  chapter  IV,  subchapter  C  is 
amended  as  follows: 

PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 

THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

A.  Port  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

Sub  pert  A — General  Provisions  and 
Definitions 

2- The  heading  of  subpart  A  is  revised 
to  read  as  set  forth  above. 

$435.1  [Removed] 

3.  Section  435.1  is  removed. 

4.  Section  435.4  is  amendedby 
revising  the  definitions  of  Categoricalfy 
needy  and  Medically  needy  to  read  a& 
follows: 

$435.4  Detinitions  sod  use  ot  terms. 
***** 

Categorically  needy  refers  to  families 
and  children,  aged,  blind,  or  disabled 
individuals,  and  pregnant  women, 
described  under  subparts  B  and  C  of  this 
part  who  are  eligible  for  Medicaid. 
Subpart  B  of  this  part  describes  foe 
mandatory  eligibility  groups  who, 
generally,  are  receiving  or  deemed  to  be 
receiving  cash  assistance  tinder  the  Act 
These  mandatory  groups  are  specified  in 
sections  1902(a)(10}(A)(i),  1902(e), 
1902(f),  and  1928  of  the  Act.  Subpart  C 
of  this  part  describes  foe  optional 
eligibility  groups  of  individuals  who, 
generally,  meet  the  categorical 
requirements  or  income  or  resource 
requirements  that  a re  foe  same  as  or  less, 
restrictive  than  those  of  foe  cash 
assistance  programs  and  who  are  not 
receiving  cash  payments.  These  optional 
groups  are  specified  in  sections 
1902(a)(10)(A)(ii),  1902(e).  and  1902(f) 
of  the  Act 

***** 

Medically  needy  refers  to  families, 
children,  aged,  blind,  or  disabled 
individuals,  and  pregnant  women  listed 
under  subpart  D  of  this  part  who  are  not 
listed  in  subparts  B  and  C  of  this  part 
as  categorically  needy  but  who  may  be 
eligible  for  Medicaid  under  this  part 
because  their  income  and  resources  are 
within  limits  set  by  the  State  under  its 
Medicaid  plan  (including  persons 
whose  income  and  resources  fall  within 
these  limits  after  their  incurred 
expenses  for  medical  or  remedial  care 
are  deducted)  (Specific  financial 
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requirements  for  determining  eligibility 
of  the  medically  needy  appear  in 
subpart  I  of  this  part.); 
***** 

5.  Section  435.113  is  revised  to  read 
as  follows: 

§  435.1 1 3  individuals  who  are  ineligible  for 
AFDC  because  of  requirements  that  do  not 
apply  under  title  XIX  of  the  Act 

The  agency  must  provide  Medicaid  to: 

(a)  Individuals  denied  AFDC  solely 
because  of  policies  requiring  the 
deeming  of  income  and  resources  of  the 
following  individuals  who  are  not 
included  as  financially  responsible 
relatives  under  section  1902(a)(17)(D)  of 
the  Act; 

(1)  Stepparents  who  are  not  legally 
liable  for  support  of  stepchildren  under 
a  State  law  of  general  applicability; 

(2)  Grandparents; 

(3)  Legal  guardians; 

(4)  Alien  sponsors  who  are  not 
organizations;  and 

(5)  Siblings. 

(b)  Individuals  denied  AFDC  because 
of  the  involuntary  inclusion  of  all 
eligible  siblings  living  in  the  home  as 
members  of  AFDC  filing  units. 

6.  Section  435.121  is  revised  to  read 
as  follows: 

§  435.121  Individual*  in  States  using  more 
restrictive  requirements  for  Medicaid  than 
the  SSI  requirements. 

(a)  Basic  eligibility  group 
requirements.  (1)  If  the  agency  does  not 
provide  Medicaid  under  §435.120  to 
aged,  blind,  and  disabled  individuals 
who  are  SSI  recipients,  the  agency  must 
provide  Medicaid  to  aged,  blind,  and 
disabled  individuals  who  meet 
eligibility  requirements  that  are 
specified  in  this  section. 

(2)  Except  to  the  extent  provided  in 
paragraph  (a)(3)  of  this  section,  the 
agency  may  elect  to  apply  more 
restrictive  eligibility  requirements  to  the 
aged,  blind,  and  disabled  that  are  more 
restrictive  than  those  of  the  SSI 
program.  The  more  restrictive 
requirements  may  be  no  more  restrictive 
than  those  requirements  contained  in 
the  State’s  Medicaid  plan  in  effect  on 
January  1, 1972.  If  any  of  the  State’s 
1972  Medicaid  plan  requirements  were 
more  liberal  than  of  the  SSI  program, 
the  State  must  use  the  SSI  requirement 
instead  of  the  more  liberal  requirements, 
except  to  the  extent  the  State  elects  to 
use  more  liberal  criteria  under 
§435.601. 

13)  The  agency  must  not  apply  a  more 
restrictive  requirement  under  the 
provisions  of  paragraph  (a)(2)  of  this 
section  if: 

(i)  The  requirement  conflicts  with  the 
requirements  of  section  1924  of  the  Act, 


which  governs  the  eligibility  and  post¬ 
eligibility  treatment  of  income  and 
resources  of  institutionalized 
individuals  with  community  spouses; 

(ii)  The  requirement  conflicts  with  a 
more  liberal  requirement  which  the 
agency  has  elected  to  use  under 
§435.601;  or 

(iii)  The  more  restrictive  requirement 
conflicts  with  a  more  liberal 
requirement  tho  State  has  elected  to  use 
under  §435. 234(c)  in  determining 
eligibility  for  State  supplementary 
payments. 

(b)  Mandatory  coverage.  If  the  agency 
chooses  to  apply  more  restrictive 
requirements  than  SSI  to  aged,  blind,  or 
disabled  individuals,  it  must  provide 
Medicaid  to: 

(1)  Individuals  who  meet  the 
requirements  of  section  1619(b)(3)  of  the 
Act  even  though  they  may  not  continue 
to  meet  the  requirements  of  this  section; 
and 

(2)  Qualified  Medicare  beneficiaries 
described  in  section  1905(p)  of  the  Act 
and  qualified  working  disabled 
individuals  described  in  section  1905(s) 
of  the  Act  without  consideration  of  the 
more  restrictive  eligibility  requirements 
specified  in  this  section. 

(3)  Individuals  who: 

(i)  Qualify  for  benefits  under  section 
1619(a)  or  are  in  eligibility  status  under 
section  1619(b)(1)  of  the  Act  as 
determined  by  SSA;  and 

(ii)  Were  eligible  for  Medicaid  under 
the  more  restrictive  criteria  in  the 
State’s  approved  Medicaid  plan  in  the 
reference  month — the  month 
immediately  preceding  the  first  month 
in  which  they  became  eligible  under 
section  1619(a)  or  (b)(1)  of  the  Act. 

“Were  eligible  for  Medicaid”  means  that 
individuals  were  issued  Medicaid  cards 
by  the  State  for  the  reference  month. 
Under  this  provision,  the  reference 
month  for  determining  Medicaid 
eligibility  for  all  individuals  under 
section  1619  of  the  Act  is  the  month 
immediately  preceding  the  first  month 
of  the  most  recent  period  of  eligibility 
under  section  1619  of  the  Act. 

(c)  Group  composition.  The  agency 
may  apply  more  restrictive  requirements 
only  to  the  aged,  to  the  blind,  to  the 
disabled,  or  to  any  combination  of  these 
groups.  For  example,  the  agency  may 
apply  more  restrictive  requirements  to 
the  aged  and  disabled  under  this 
provision  and  provide  Medicaid  to  all 
blind  individuals  who  are  SSI 
recipients. 

(a)  Nonfinancial  conditions.  The 
agency  may  apply  more  restrictive 
requirements  that  are  nonfinancial 
conditions  of  eligibility.  For  example, 
the  agency  may  use  a  more  restrictive 
definition  of  disability  or  may  limit 


eligibility  of  the  disabled  to  individuals 
age  18  and  older,  or  both.  If  the  agency 
limits  eligibility  of  disabled  individuals 
to  individuals  age  18  or  older,  it  must 
provide  Medicaid  to  individuals  under 
age  18  who  receive  SSI  benefits  and 
who  would  be  eligible  to  receive  AFDC 
under  the  State’s  approved  plan  if  they 
did  not  receive  SSI.  If  the  agency 
imposed  an  age  limit  for  disabled 
individuals  under  its  1972  approved 
State  plan  but  does  not  use  that  limit, 
it  must  apply  the  same  nonfinancial 
requirement  to  individuals  under  age  18 
that  it  applies  to  disabled  individuals 
age  18  and  older. 

(e)  Financial  conditions.  (1)  The 
agency  may  apply  more  restrictive 
requirements  that  are  financial 
conditions  of  eligibility.  , 

(2)  Any  income  eligibility  standards 
that  the  agency  applies  must: 

(i)  Equal  the  income  standard  (or 
Federal  Benefit  Rate  (FBRj)  that  would 
be  used  under  SSI  based  on  an 
individual’s  living  arrangement;  or 

(ii)  Be  a  more  restrictive  standard 
which  is  no  more  restrictive  than  that 
under  the  approved  State’s  January  1, 
1972  Medicaid  plan. 

(3)  If  the  categorically  needy  income 
standard  established  under  paragraph 
(e)(2)  of  this  section  is  less  than  the 
optional  categorically  needy  standard 
established  under  §  435.230,  the  agency 
must  provide  Medicaid  to  all  aged, 
blind,  and  disabled  individuals  who 
have  income  equal  to  or  below  the 
higher  standard. 

(4)  In  a  State  that  does  not  have  a 
medically  needy  program  that  covers 
aged,  blind,  and  disabled  individuals, 
the  agency  must  allow  individuals  to 
deduct  from  income  incurred  medical 
and  remedial  expenses  (that  is,  spend 
down)  to  become  eligible  under  this 
section.  However,  individuals  with 
income  above  the  categorically  needy 
standards  may  only  spend  down  to  the 
standard  selected  by  the  State  under 
paragraph  (e)(2)  of  this  section  which 
applies  to  the  individual’s  living 
arrangement. 

(5)  In  a  State  that  elects  to  provide 
medically  needy  coverage  to  aged, 
blind,  and  disabled  individuals,  the 
agency  must  allow  individuals  to 
deduct  from  income  incurred  medical 
and  remedial  care  expenses  (spend 
down)  to  become  categorically  needy 
when  they  are  SSI  recipients  (including 
individuals  deemed  to  be  SSI  recipients 
under  §§  435.135,  435.137,  and 
435.138),  eligible  spouses  of  SSI 
recipients,  State  supplement  recipients, 
and  individuals  who  are  eligible  for  a 
supplement  but  who  do  not  receive 
supplementary  payments.  Such  persons 
may  only  spend  down  to  the  standard 
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selected  by  the  State  under  paragraph 
(e)(2)  of  this  section.  Individuals  who 
are  not  SSI  recipients,  eligible  spouses 
of  SSI  recipients,  State  supplement 
recipients,  or  individuals  who  are 
eligible  for  a  supplement  must  spend 
down  to  the  State’s  medically  needy 
income  standards  for  aged,  blind,  and 
disabled  individuals  in  order  to  become 
Medicaid  eligible. 

(I)  Deductions  from  income.  (1)  In 
addition  to  any  income  disregards 
specified  in  the  approved  State  plan  in 
accordance  with  §  435.601(b),  the 
agency  must  deduct  from  income: 

(1)  SSI  payments; 

(ii)  State  supplementary  payments 
that  meet  the  conditions  specified  in 
§§435.232  and  435.234;  and 

(iii)  Expenses  incurred  by  the 
individual  or  financially  responsible 
relatives  for  necessary  medical  and 
remedial  services  that  are  recognized 
under  State  law  and  are  not  subject  to 
payment  by  a  third  party,  unless  the 
third  party  is  a  public  program  of  a  State 
or  political  subdivision  of  a  State.  These 
expenses  include  Medicare  and  other 
health  insurance  premiums,  deductions 
and  coinsurance  charges,  and 
copayments  or  deductibles  imposed 
under  §  447.51  or  §  447.53  of  this 
chapter.  The  agency  may  set  reasonable 
limits  on  the  amounts  of  incurred 
medical  expenses  that  are  deducted. 

(2)  For  purposes  of  counting  income 
with  respect  to  individuals  who  are 
receiving  benefits  under  section  1619(a) 
of  the  Act  or  are  in  section  1619(b)(1)  of 
the  Act  status  but  who  do  not  meet  the 
requirements  of  paragraph  (b)(3)(ii)  of 
this  section,  the  agency  may  disregard 
some  or  all  of  the  amount  of  the 
individual’s  income  that  is  in  excess  of 
the  SSI  Federal  benefit  rate  under 
section  1611(b)  of  the  Act. 

f  435.201  Individuals  Included  In  optional 
groups. 

(a)  The  agency  may  choose  to  cover  as 
optional  categorically  needy  any  group 
or  groups  of  the  following  individuals 
who  are  not  receiving  cash  assistance 
and  who  meet  the  appropriate  eligibility 
criteria  for  groups  specified  in  the 
separate  sections  of  this  subpart: 

(1)  Aged  individuals  (65  years  of  age 
of  older); 

(2)  Blind  individuals  (as  defined  in 
§435.530); 

(3)  Disabled  individuals  (as  defined  in 
§435.541); 

(4)  Individuals  under  age  21  (or,  at 
State  option,  under  age  20, 19,  or  18)  or 
reasonable  classifications  of  these 
individuals; 

(5)  Specified  relatives  under  section 
406(b)(1)  of  the  Act  who  have  in  their 
care  an  individual  who  is  determined  to 


be  dependent  (or  would,  if  needy,  be 
dependent)  as  specified  in  §  435.510; 
and 

(6)  Pregnant  women. 

(b)  If  the  agency  provides  Medicaid  to 
any  individual  in  an  optional  group 
specified  in  paragraph  (a)  of  this 
section,  the  agency  must  provide 
Medicaid  to  all  individuals  who  apply 
and  are  found  eligible  to  be  members  of 
that  group. 

(c)  States  that  elect  to  use  more 
restrictive  eligibility  requirements  for 
Medicaid  than  the  SSI  requirements  for 
any  group  or  groups  of  aged,  blind,  and 
disabled  individuals  under  §435.121 
must  apply  the  specific  requirements  of 
§  435.230  in  establishing  eligibility  of 
these  groups  of  individuals  as  optional 
categorically  needy. 

8.  Section  435.210  is  revised  to  read 
as  follows: 

§  435.21 0  Individuals  who  meet  the  Income 
and  resource  requirements  of  the  cash 
assistance  programs. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  in  §  435.201  (a)(1)  through 
(a)(3)  and  (a)(5)  and  (a)(6)  who  are  not 
mandatory  categorically  needy,  who 
meet  the  income  and  resource 
requirements  of  the  appropriate  cash 
assistance  program  for  their  status  (that 
is,  the  State’s  approved  AFDC  plan  or 
SSI,  or  optional  State  supplements  in 
States  that  provide  Medicaid  to  optional 
State  supplement  recipients). 

9.  Section  435.211  is  revised  to  read 
as  follows: 

§  435.21 1  Individual*  who  would  be 
eligible  for  cash  assistance  if  they  were  not 
in  medical  Institutions. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  in  §  435.201(a)  who  are  in  title 
XIX  reimbursable  medical  institutions 
and  who: 

(a)  Are  ineligible  for  the  cash 
assistance  program  appropriate  for  their 
status  (that  is,  AFDC  or  SSI,  or  optional 
State  supplements  in  States  that  provide 
Medicaid  to  optional  State  supplement 
recipients)  because  of  lower  income 
standards  used  under  the  program  to 
determine  eligibility  for 
institutionalized  individuals;  but 

(b)  Would  be  eligible  for  aid  or 
assistance  under  the  State’s  approved 
AFDC  plan,  SSI,  or  an  optional  State 
supplement  as  specified  in  §  435.232 
and  §  435.234  if  they  were  not 
institutionalized. 

10.  Section  435.220  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 


|435£20  Individuals  who  would  msst  ths 
incoma  and  resource  requirements  under 
AFDC  If  child  care  costs  were  paid  from 
earning*. 

(a)  The  agency  may  provide  Medicaid 
to  any  group  or  groups  of  individuals 
specified  under  §  435.201  (a)(4),  (a)(5), 
and  (a)(6)  who  would  meet  the  income 
and  resource  requirements  under  the 
State’s  approved  AFDC  plan  if  their 
work-related  child  care  costs  were  paid 
from  their  earnings  rather  than  by  a 
State  agency  as  a  service  expenditure. 
***** 

11.  Section  435.222  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  republishing  the 
introductory  text  to  paragraph  (b),  and 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§435.222  Individuals  under  age  21  who 
meet  the  income  and  resource 
requirements  of  AFDC. 

(a)  The  agency  may  provide  Medicaid 
to  individuals  under  age  21  (or,  at  State 
option,  under  age  20, 19,  or  18);  or 
reasonable  categories  of  these 
individuals  as  specified  in  paragraph  (b) 
of  this  section,  who  are  not  receiving 
cash  assistance  under  any  program  but 
who  meet  the  income  and  resource 
requirements  of  the  State’s  approved 
AFDC  plan. 

(b)  Tne  agency  may  cover  all 
individuals  described  in  paragraph  (a) 
of  this  section  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 
are  as  follows: 

***** 

(3)  Individuals  in  nursing  facilities 
when  nursing  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 
provision.  If  the  agency  covers  these 
individuals,  it  may  also  provide 
Medicaid  to  individuals  in  intermediate 
care  facilities  for  the  mentally  retarded. 
***** 

12.  Section  435.223  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  435.223  Individuals  who  would  be 
eligible  for  AFDC  if  coverage  under  the 
State’s  AFDC  plan  were  as  broad  as  allowed 
under  title  IV-A. 

(a)  The  agency  may  provide  Medicaid 
to  any  group  or  groups  of  individuals 
specified  under  §  435.210  (a)(4),  (a)(5), 
and  (a)(6)  who: 

(1)  Would  be  eligible  for  AFDC  if  the 
State’s  AFDC  plan  included  individuals 
whose  coverage  under  title  IV-A  is 
optional  (for  example,  Medicaid  may  be 
provided  to  members  of  families  with  an 
unemployed  parent  even  though  AFDC 
is  not  available  to  them  under  the 
State’s  AFDC  plan);  or 
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(2)  Would  be  eligible  lor  AFDC  if  die 
State's  AFDC  plan  did  not  contain 
eligibility  requirements  more  restrictive 
than,  or  in  addition  to,  those  required 
under  title  IV-A. 

***** 

13.  Section  435/230  is  redesignated  as 
§  435.232  and  paragraph  ta) 
introductory  text  is  revised,  a  new 
paragraph  (a)(9)  ts  added,  paragraph  (b) 
introductory  text  is  republished  and 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

§  435232  individuals  receiving  only 
optional  State  supplements. 

(a)  If  the  agency  provides  Medicaid  to 
individuals  receiving  SSI  under 

§  435.120,  it  may  provide  Medicaid,  in 
one  or  more  of  the  following 
classifications,  to  individuals  who 
receive  only  an  optional  State 
supplement  that  meets  die  conditions 
specified  in  paragraph  (b)  of  this  section 
and  who  would  be  eligible  for  SSI 
except  for  the  level  of  their  income. 
***** 

(9)  Reasonable  groups  of  individuals, 
as  specified  by  the  State,  receiving 
State-administered  supplementary 
payments. 

(b)  Payments  under  the  optional  State 
supplement  program  must  be: 

***** 

(3)  Available  to  all  individuals  in  each 
classification  in  paragraph  (a)  of  this 
section  and  available  on  a  statewide 
basis.  However,  the  plan  may  provide 
for  variations  in  the  income  standard  by 
political  subdivision  according  to  cost- 
of-living  differences. 

14.  A  new  §  435.230  is  added  to 
subpart  C  under  the  undesignated  center 
beading  ‘  Options  lor  Coverage  of  the 
Aged,  blind,  and  Disabled”  to  read  as 
follows: 

§  435.230  Aged,  blind,  and  disabled 
individuals  in  States  that  use  more 
restrictive  requirements  for  Medicaid  than 
SSI  requirements:  Optional  oovaraga. 

(a)  Basic  optional  coverage  rule.  If  the 
agency  elects  the  option  under  §435.121 
to  provide  mandatory  eligibility  for 
aged,  blind,  and  disabled  SSI  recipients 
using  more  restrictive  requirements  than 
those  used  under  SSI.  the  agency  may 
provide  elijpbilhy  as  optional 
categorically  needy  to  additional 
individuals  who  meet  the  requirements 
of  this  section. 

(b)  Group  composition.  Subject  to  the 
conditions  specified  in  paragraphs  (d) 
and  (e)  of  this  section,  the  agency  may 
provide  Medicaid  to  individuals  who: 

(1)  Meet  the  nonfinancial  criteria  that 
the  State  has  clscled  to  apply  under 
§435.121; 


(2)  Meet  the  resource  requirements 
that  the  State  has  elected  to  apply  under 
§435.121;  and 

(3)  Meet  the  income  eligibility 
standards  specified  in  paragraph  (c)  of 
this  section. 

(c)  Criteria  far  income  standards.  The 
agency  may  provide  Medicaid  to  the 
following  individuals  who  meet  the 
requirements  of  paragraphs  (b)(1)  and 

(b)(2)  of  this  section: 

(1)  Individuals  who  are  financially 
eligible  for  but  not  receiving  SSI 
benefits  and  who,  before  deduction  of 
incurred  medical  and  remedial 
expenses,  meet  the  State’s  more 
restrictive  eligibility  requirements 
described  in  §  435.121; 

(2)  Individuals  who  meet  the  income 
standards  of  the  following  eligibility 
groups: 

(i)  Individuals  who  would  be  eligible 
for  cash  assistance  except  for 
institutional  status  described  in 
§435.211; 

(ii)  Individuals  who  are  enrolled  in  an 
HMO  or  other  entity  and  who  are 
deemed  to  continue  to  be  Medicaid 
eligible  for  a  period  specified  by  the 
agency  up  to  6  months  from  the  date  of 
enrollment  and  who  became  ineligible 
during  the  specified  enrollment  period, 
as  described  in  §  435.212; 

(iii)  individuals  receiving  home  and 
community-based  waiver  services 
described  in  §435217; 

(iv)  Individuals  receiving  only 
optional  State  supplements  described  in 
§435.234; 

(v)  Institutionalized  individuals  with 
income  below  a  special  income  level 
described  in  §  435.236; 

(vi)  Aged  and  disabled  individuals 
who  liave  income  below  100  percent  of 
the  Federal  poverty  level  described  in 
section  1905(m)  of  the  Act. 

(3)  Individuals  who  qualify  far  special 
status  under  §§435.135  and  435.138, 
and  with  respect  to  whom  the  State 
elects  to  disregard  some  or  the 
maximum  amount  of  title  II  payments 
permitted  to  be  disregarded  under  those 
sections. 

(d)  Use  of  more  liberal  methods.  The 
agency  may  elect  to  apply  more  liberal 
methods  of  courting  income  and 
resources  that  are  approved  lor  this 
eligibility  group  under  the  provisions  of 
§435^01. 

§435.231  (Redesignated  as  §  43S.236] 

15.  Section  435.231  is  redesignated  as 
§435.236. 

16.  A  new  §435.234  is  added  to 
subpart  C  to  read  as  follows: 


§435234  Individuate  receiving  oniy 
optional  State  supplements  in  States  using 
mors  restrictive  eligibility  requirements 
than  SSt  and  certain  States  using  SSI 
criteria. 

(a)  In  States  using  more  restrictive 
eligibility  requirements  than  SSI  or  in 
States  that  use  SSI  criteria  but  do  not 
have  section  1616  or  1634  agreements 
with  the  Social  Security  Administration 
for  eligibility  determinations,  the  agency 
may  provide  Medicaid  to  individuals 
specified  in  paragraph  (b)  of  this  section 
who  receive  only  a  State  supplement  if 
the  State  supplement  meets  die 
conditions  specified  in  paragraph  (c)  of 
this  section. 

(b)  The  agency  may  provide  Medicaid 
to  all  individuals  receiving  only  State 
supplements  if,  except  for  their  income, 
the  individuals  meet  the  mere 
restrictive  eligibility  requirements  under 
§  435.121  or  SSI  criteria,  or  to  one  or 
more  of  the  following  classifications  of 
individuals  who  meet  these  criteria: 

(1)  All  aged  individuals. 

(2)  All  bund  individuals. 

(3)  All  disabled  individuals. 

(4)  Only  aged  individuals  in 
domiciliary  facilities  or  other  group 
living  arrangements  as  defined  under 
SSI. 

(5)  Only  blind  individuals  in 
domiciliary  facilities  or  other  group 
living  arrangements  as  defined  under 
SSI. 

(6)  Only  disabled  individuals  in 
domiciliary  facilities  or  other  group 
living  arrangements  as  defined  under 
SSI. 

(7)  Individuals  receiving  a  Federally- 
administered  optional  State  supplement 
that  meets  the  conditions  specified  in 
this  section. 

(8)  Individuals  in  additional 
classifications  specified  by  the 
Secretary. 

(9)  Reasonable  groups  of  individuals, 
as  specified  by  the  State,  receiving 
State-administered  supplementary 
payments. 

(c)  Payments  under  the  optional 
supplement  program  must  be: 

(1)  Based  on  need  and  paid  in  cash  on 
a  regular  basis; 

(2)  Equal  to  the  difference  between 
the  individual’s  countable  income  and 
the  Income  standard  used  to  determine 
eligibility  for  supplements.  Countable 
income  is  income  remaining  after 
deductions  are  applied.  The  income 
deductions  may  be  more  restrictive  than 
required  under  SSI  (see  §  435.1006  for 
limitations  on  FFP  in  Medicaid 
expenditures  for  individuals  receiving 
optional  State  supplements);  and 

(3)  Available  to  all  individuals  in  each 
classification  in  paragraph  (b)  of  this 
section  end  available  on  a  Statewide 
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basis.  However,  the  plan  may  provide 
for  variations  in  the  income  standard  by 
political  subdivision  according  to  cost- 
of-living  differences. 

17.  In  §  435.301,  paragraph  (a)  is 
revised,  the  introductory  texts  of 
paragraphs  (b)  and  (b)(2)  are 
republished,  and  paragraph  (b)(2)(ii)  is 
revised  to  read  as  follows: 

$435,301  General  rules. 

(a)  An  agency  may  provide  Medicaid 
to  individuals  specified  in  this  subpart 
who: 

(1)  Either: 

(1)  Have  income  that  meets  the 
applicable  standards  in  §§435.811  and 
435.814;  or 

(ii)  If  their  income  is  more  than 
allowed  under  the  standard,  have 
incurred  medical  expenses  at  least  equal 
to  the  difference  between  their  income 
and  the  applicable  income  standard; 
and 

(2)  Have  resources  that  meet  the 
applicable  standards  in  §§  435.840  and 
435.843. 

(b)  If  the  agency  choose  this  option, 
the  following  provisions  apply: 

***** 

(2)  The  agency  may  provide  Medicaid 
to  any  of  the  following  groups  of 
individuals: 

***** 

(ii)  Specified  relatives  (§435.310). 

***** 

18.  In  §435.308,  paragraph  (a)  is 
revised,  the  introductory  text  of 
paragraph  (b)  is  republished,  and 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

§  435.308  Medically  needy  coverage  of 
individual*  under  age  21. 

(a)  If  the  agency  provides  Medicaid  to 
the  medically  needy,  it  may  provide 
Medicaid  to  individuals  under  age  21 
(or,  at  State  option,  under  age  20, 19,  or 
18),  as  specified  in  paragraph  (b)  of  this 
section: 

(1)  Who  would  not  be  covered  under 
the  mandatory  medically  needy  group  of 
individuals  under  18  under 
§435.301{b)(l)(ii);  and 

(2)  Who  meet  the  income  and 
resource  requirements  of  subpart  I  of 
this  part. 

(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a) 
of  this  section,  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 
are  as  follows: 

***** 

(3)  Individuals  in  nursing  facilities 
when  nursing  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 


provision.  When  the  agency  covers  such 
individuals,  it  may  also  provide 
Medicaid  to  individuals  in  intermediate 
care  facilities  for  the  mentally  retarded. 

***** 

19.  Section  435.310  is  revised  to  read 
as  follows: 

$  435.310  Medically  needy  coverage  ol 
specified  relatives. 

(a)  If  the  agency  provides  for  the 
medically  needy,  it  may  provide 
Medicaid  to  specified  relatives,  as 
defined  in  paragraph  (b)  of  this  section, 
who  meet  the  income  and  resource 
requirements  of  subpart  I  of  this  part. 

(b)  Specified  relatives  means 
individuals  who: 

(1)  Are  listed  under  section  406(b)(1) 
of  the  Act  and  45  CFR 
233.90(c)(l)(v)(A);  and 

(2)  Have  in  their  care  an  individual 
who  is  determined  to  be  (or  would,  if 
needy,  be)  dependent,  as  specified  in 
§435.510. 

20.  Section  435.330  is  revised  to  read 
as  follows: 

$  435.330  Medically  needy  coverage  of  the 
aged,  blind,  and  disabled  in  State*  using 
more  restrictive  eligibility  requirements  for 
Medicaid  than  those  used  under  SSI. 

(a)  If  an  agency  provides  Medicaid  as 
categorically  needy  only  to  those  aged, 
blind,  or  disabled  individuals  who  meet 
more  restrictive  requirements  than  used 
under  SSI  and  elects  to  cover  the 
medically  needy,  it  may  provide 
Medicaid  as  medically  needy  to  those 
aged,  blind,  or  disabled  individuals 
who: 

(1)  Do  not  qualify  for  Medicaid  as 
categorically  needy  under  §  435.121  or 
§435.230;  and 

(2)  If  applying  as  blind  or  disabled, 
meet  the  definition  of  blindness  or 
disability  established  under  §  435.121. 

(b)  Except  as  specified  in  paragraph 
(c)  of  this  section,  the  agency  must 
apply  to  individuals  covered  under  the 
option  of  this  section  the  same  financial 
and  nonfinancial  requirements  that  are 
applied  to  individuals  covered  as 
categorically  needy  under  §§435.121 
and  435.230. 

(c)  In  determining  the  financial 
eligibility  of  individuals  who  are 
considered  as  medically  needy  under 
this  section,  the  agency  must  apply  the 
financial  eligibility  requirements  of 
subparts  G  and  I  of  this  part. 

$435,510  [Amended] 

21.  Section  435.510  is  amended  by 
removing  the  phrase  "under  age  21” 
from  paragraph  (a). 

22.  Section  435.520  is  revised  to  read 
as  follows: 


§435.520  Age  requirements  for  the  aged. 

The  agency  must  not  impose  an  age 
requirement  of  more  than  65  years. 

23.  A  new  §  435.522  is  added  to 
subpart  C  under  the  undesignated  center 
heading  "Age”  to  read  as  follows: 

$  435.522  Determination  of  age. 

(a)  Except  as  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  in 
determining  age,  the  agency  must  use 
the  common-law  method  (under  which 
an  age  reached  the  day  before  the 
anniversary  of  birth). 

(b)  For  families  and  children,  the 
agency  must  use  the  popular  usage 
method  (under  which  an  age  is  reached 
on  the  anniversary  of  birth),  if  this 
method  is  used  under  the  State’s  AFDC 
plan. 

(c)  For  aged,  blind,  or  disabled 
individuals,  the  agency  must  use  the 
popular  usage  method,  if  the  plan 
provides  under  §  435.121,  §  435.230,  or 
§  435.330,  for  coverage  of  aged,  blind,  or 
disabled  individuals  who  meet  more 
restrictive  eligibility  requirements  than 
those  under  SSI. 

(d)  The  agency  may  use  an  arbitrary 
date,  such  as  July  1,  for  determining  an 
individual’s  age  if  the  year,  but  not  the 
month,  of  his  birth  is  known. 

24.  Section  435.600  is  revised  to  read 
as  follows: 

$435,600  Scope. 

This  subpart  prescribes: 

(a)  General  financial  requirements  and 
options  for  determining  the  eligibility  of 
both  categorically  and  medically  needy 
individuals  specified  in  subparts  B,  C, 
and  D  of  this  part.  Subparts  H  and  I  of 
this  part  prescribe  additional  financial 
requirements. 

(b)  Methods  the  Medicaid  agency 
must  use  to  establish  Medicaid 
budgetary  units  and  determine  financial 
eligibility  for  families  and  children  who 
are  not  AFDC  or  deemed  AFDC 
recipients  and  whose  eligibility  the 
agency  determines  through  application 
of  AFDC  financial  criteria  applicable  to 
Medicaid. 

25.  A  new  §  435.601  is  added  to 
subpart  G  to  read  as  follows: 

$  435.601  Application  of  financial  eligibility 
methodologies. 

(a)  Definitions.  For  purposes  of  this 
section,  "cash  assistance  financial 
methodologies”  refers  to  the  income  and 
resources  methodologies  of  the  AFDC, 
SSI,  or  State  supplement  programs,  or, 
for  aged,  blind,  and  disabled  individuals 
in  States  that  use  more  restrictive 
criteria  than  SSI,  the  methodologies 
established  in  accordance  with  the 
requirements  of  §§  435.121  and  435.230. 

(b)  Basic  rule  for  use  of  cash 
assistance  methodologies.  Except  as 
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specified  in  paragraphs  (c),  (d),  and  (e) 
of  this  section  or  in  §  435.121  in 
determining  financial  eligibility  of 
individuals  as  categorically  and 
medically  needy,  the  agency  must  apply 
the  financial  methodologies  and 
requirements  of  the  cash  assistance 
program  that  is  most  closely 
categorically  related  to  the  individual's 
status. 

(c)  Financial  responsibility  of 
relatives.  The  agency  must  use  the 
requirements  for  financial  responsibility 
of  relatives  specified  in  $  435.602. 

(d)  Use  of  less  restrictive 
methodologies  than  those  under  cash 
assistance  programs.  (1)  At  State -option, 
and  subject  to  the  conditions  of 
paragraphs  (d)(2)  through  (dM5)  of  this 
section,  the  agency  may  apply  income 
and  resource  methodologies  that  are  less 
restrictive  than  the  cash  assistance 
methodologies  in  determining  eligibility 
of  the  fallowing  groups: 

(1)  Qualified  pregnant  women  and 
children  under  the  mandatory 
categorically  needy  group  under 
§435.116; 

(ii)  Low-income  pregnant  women, 
infants,  and  children  specified  in 
section  1902(a)(10)(i)(IV), 
19Q2(a)(10)(A)(i)(VI),  and 
1902(a){10)(A)(i)(Vn)  of  the  Act; 

(iii)  Qualified  Medicare  beneficiaries 
specified  in  sections  1902(aKlOKE)  and 
1905(p)  of  the  Act; 

(iv)  Optional  categorically  needy 
individuals  under  groups  established 
under  subpart  C  of  this  part  and  section 
1902{a)(10)(A)(ii)  of  the  Act; 

(v)  Medically  needy  individuals 
under  groups  established  under  subpart 
D  of  this  part  and  section 
1902{a)(10}(C)(i)(III)  of  the  Act;  end 

(vi)  Aged,  blind,  and  disabled 
individuals  in  States  using  more 
restrictive  eligibility  requirements  than 
SSI  under  groups  established  under 
§§435.121  and  435.230. 

(2)  The  income  and  resource 
methodologies  that  an  agency  elects  to 
apply  to  groups  of  individuals  described 
in  paragraph  (d)(1)  of  this  section  may 
be  less  restrictive,  but  no  more 
restrictive  (except  in  Slates  using  more 
restrictive  requirements  than  SSI),  than: 

(i)  For  groups  of  aged,  blind,  and 
disabled  individuals,  the  SSI 
methodologies;  or 

(ii)  For  all  other  groups,  the 
methodologies  under  the  State  plan 
most  closely  categorically  related  to  the 
individual’s  status. 

(3)  A  financial  methodology  is 
considered  to  be  no  more  restrictive  if, 
by  using  the  methodology,  additional 
individuals  may  be  eligible  for  Medicaid 
and  no  individuals  who  are  otherwise 


eligible  are  by  use  of  that  methodology 
made  ineligible  far  Medicaid. 

(4)  The  less  restrictive  methodology 
applied  under  this  section  must  be 
comparable  for  all  persons  within  each 
category  of  assistance  (aged,  or  blind,  or 
disabled,  or  AFDC  related)  within  an 
eligibility  group.  For  example,  if  the 
agency  chooses  to  apply  less  restrictive 
income  or  resource  methodology  to  an 
eligibility  group  of  aged  individuals,  it 
must  apply  that  methodology  to  all  aged 
individuals  within  the  selected  group. 

(5)  The  application  of  the  less 
restrictive  income  and  resource 
methodologies  permitted  under  this 
section  must  be  consistent  with  the 
limitations  and  conditions  on  FFP 
specified  in  subpart  K  of  this  part. 

(e)  Exception  for  AFDC-related 
individuals.  In  determining  the 
eligibility  of  individuals  who  are  not 
AFDC  or  deemed  AFDC  recipients  and 
whose  eligibility  the  agency  determines 
by  applying  AFDC  financial  criteria 
applicable  to  Medicaid,  the  agency  must 
establish  Medicaid  budgetary  units  and 
determine  financial  eligibility  in 
accordance  with  §§  435.604  end 
435.606. 

(f)  Slate  pkm  requirements.  (1)  The 
State  plan  must  specify  that,  except  to 
the  extent  precluded  by  §§  435.602, 
435.604,  and  435.606,  in  determining 
financial  eligibility  of  individuals,  the 
agency  will  apply  the  cash  assistance 
financial  methodologies  and 
requirements,  unless  the  agency  chooses 
to  apply  less  restrictive  income  and 
resource  methodologies  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  If  the  agency  chooses  to  apply  less 
restrictive  income  and  resource 
methodologies,  the  State  plan  must 
specify: 

(i)  The  less  restrictive  methodologies 
that  will  be  used;  and 

(ii)  The  eligibility  group  or  groups  to 
which  the  less  restrictive  methodologies 
will  be  applied. 

26.  Section  435.602  is  revised  to  read 
as  follows: 

$  435.502  Financial  responsibility  of 
relatives  and  other  individuals. 

(a)  Basic  requirements.  Subject  to  the 
provisions  of  paragraphs  (b),  (c),  and  (d) 
of  this  section,  in  determining  financial 
responsibility  of  relatives  and  other 
persons  for  individuals  under  Medicaid, 
the  agency  must  apply  the  following 
requirements  and  methodologies: 

(1)  Except  for  a  spouse  of  an 
individual  ora  parent  for  a  child  who 
is  under  age  21  or  blind  or  disabled,  the 
agency  must  not  consider  income  and 
resources  of  any  relative  as  available  to 
an  individual. 


(2)  In  relation  to  individuals  under 
age  21  (as  described  in  section  1905(a)(1) 
of  the  Act),  the  financial  responsibility 
requirements  and  methodologies  that 
apply  include  considering  the  income 
and  resources  of  parents  or  spouses 
whose  income  ami  resources  would  be 
considered  if  the  individual  under  age 
21  were  dependent  under  the  State’s 
approved  AFDC  plan,  whether  or  not 
they  are  actually  contributed,  except  as 
specified  under  paragraphs  (c)  and  (d)  of 
this  section.  These  requirements  and 
methodologies  must  be  applied  in 
accordance  with  the  provisions  of  the 
State’s  approved  AFDC  plan. 

(3)  When  a  couple  ceases  to  live 
together,  the  agency  must  count  only  the 
income  of  the  individual  spouse  in 
determining  his  or  her  eligibility, 
beginning  the  first  month  following  the 
month  the  couple  ceases  to  live 
together. 

(4)  In  the  case  of  eligible 
institutionalized  spouses  who  are  aged, 
blind,  and  disabled  end  who  have 
shared  the  same  room  in  a  title  XIX 
Medicaid  institution,  the  agency  has  the 
option  of  considering  these  couples  as 
eligible  couples  for  purposes  of 
counting  income  and  resources  or  as 
eligible  individuals,  whichever  is  more 
advantageous  to  the  couple. 

(b)  Requirements  for  States  using 
more  restrictive  requirements.  Subject  to 
the  provisions  of  paragraph  (c)  of  this 
section,  in  determining  financial 
eligibility  of  aged,  blind,  or  disabled 
individuals  in  States  that  apply 
eligibility  requirements  more  restrictive 
than  those  used  under  SSI,  file  agency 
must  apply: 

(1)  The  requirements  and 
methodologies  for  financial 
responsibility  of  relatives  used  under 
the  SSI  program;  or 

(2)  More  extensive  requirements  for 
relative  responsibility  than  specified  in 
§ 435.602(a)  but  no  more  extensive  than 
the  requirements  under  the  Medicaid 
plan  in  effect  on  January  1, 1972. 

(c)  Use  of  less  restrictive 
methodologies.  The  agency  may  apply  . 
income  and  resources  methodologies 
that  are  less  restrictive  than  those  used 
under  the  cash  assistance  programs  as 
specified  in  the  State  Medicaid  plan  in 
accordance  with  §  435.601(d). 

(d)  AFDC-related  (non-cash 
assistance)  groups.  The  agency  must 
apply  the  procedures  specified  in 
§§435.604  and  435.606  to  establish 
budgetary  units  and  determine  financial 
eligibility  of  individuals  who  are  not 
AFDC  or  deemed  AFDC  recipients  and 
whose  eligibility  the  agency  determines 
by  applying  AFDC  financial  criteria 
applicable  to  Medicaid. 
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$435,603  [Redesignated] 

$435,604  [Redesignated] 

27.  Sections  435.603  and  435.604  are 
redesignated  as  §§435.608  and  435.610 
respectively. 

28.  New  $§  435.604  and  435.606  are 
added  to  subpart  G  to  read  as  follows: 

ft  40C  fiAi  na ■  ail  ■  Lw  ■■tehlUhln  m  Innn— e 

3  <W2.DU4  fmsXnOQm  fOf  MUIuOvning  nWOfM 

and  resource  eligibility  standards  for  AFDC- 
related  (eon-ceeh  assistance)  groups. 

(a)  The  agency  must  establish 
financial  eligibility  standards  for  AFDC- 
related  individuals  who  are  not  AFDC 
or  deemed  AFDC  recipients  and  to 
whom  the  agency  applies  AFDC 
financial  criteria  in  accordance  with  the 
procedures  specified  in  this  section. 

(b)  The  agency  must  establish 
Medicaid  budgetary  units  for  families 
and  children.  Each  budgetary  unit  must 
include  the  following  individuals  who 
ar8  living  in  the  home: 

(1)  Children  under  21  who: 

(1)  Do  not  receive  SSI  benefits  (or  a 
State  supplement); 

(ii)  Are  within  fee  degree  cf 
relationship  to  be  included  in  fee  same 
AFDC  filing  unit;  and 

(iii)  Are  potentially  eligible  under  the 
approved  State  Medicaid  plan; 

(2)  Parents  of  children  described  in 
paragraph  (b)(1)  of  this  section;  and 

(3)  Other  relatives  described  in 
section  1905(a)  of  the  Act  who  are 
included  under  the  plan,  or  who  are  (or 
would,  if  fee  child  received  AFDC,  be) 
essential  persons  wife  respect  to 
children  described  in  paragraph  (b)(1)  of 
this  section  as  defined  under  the 
agency’s  AFDC  plan. 

(c)  The  agency  must  determine  an 
appropriate  prorated  income  and 
resource  standard  for  each  member  of 
the  budgetary  unit. 

(d)  The  agency  must  establish 
individual  prorated  income  and 
resource  standards  for  all  size  families 
for  all  AFDC-related  eligibility  groups 
under  its  approved  plan  (that  is, 
prorated  standards  based  on  an  equal 
division  of  fee  relevant  payment 
standards — AFDC,  poverty  level 
standards,  and  standards  for  the 
medically  needy — by  the  number  of 
persons  in  the  Medicaid  budgetary 
unit).  The  total  standard  for  each 
budgetary  unit  must  not  exceed  fee  FFP 
limits  established  under  §  435.1007. 

(e)  The  agency  must  establish 
statewide  income  and  resource 
standards  for  each  budgetary  unit  size 
for  all  groups.  In  States  where  the 
approved  AFDC  plan  and  the  Medicaid 
plan  for  the  medically  needy  contain 
geographical  differentials,  fee  agency 
must  establish  standards  for  each 
budgetary  unit  size  for  these  groups, 


reflecting  fee  geographical  differentials 
in  Heu  of  statewide  standards. 

(f)  The  agency  must  determine  fee 
relevant  resource  standard  to  be  used  for 
each  member  of  fee  budgetary  imit.  The 
standards  to  be  used  must  be  fee 
standard  for  fee  same  size  as  fee 
budgetary  unit  and  must  be  for  the 
appropriate  group  for  which  the 
individual’s  eligibility  is  being 
determined.  The  agency  must  also 
consolidate  the  income  and  resource 
standards  for  parents  and  for  other 
married  relatives. 

(g)  The  provisions  of  this  section  do 
not  apply  to  fee  State  of  California  and 
other  States  in  the  Ninth  Judicial 
Circuit. 

$435,606  Procedures  tor  determining 
income  and  resource  eligibility  tor  AFDC- 
related  (non-cash  assistance)  eligibility 
groups. 

(a)  The  agency  must  use  the 
procedures  specified  in  this  section  to 
determine  financial  eligibility  of 
individuals  who  are  not  AFDC  or 
deemed  AFDC  recipients  and  to  whom 
the  agency  applies  AFDC  financial 
criteria  applicable  to  Medicaid. 

(b)  For  purposes  of  determining 
income  eligibility  and  resource 
eligibility,  fee  agency  must: 

(1)  Determine  the  amount  of  income 
and  the  amount  of  resources  owned  by 
each  member  of  the  Medicaid  budgetary 
unit; 

(2)  Prorate  the  amount  of  income  and 
the  amount  of  resources  of  the  parents 
by  fee  number  of  persons  in  the 
budgetary  unit  for  whom  they  are 
financially  responsible  under  §435.602 
and  themselves; 

(3)  Determine  the  amount  of  income 
and  the  amount  of  resources  owned  by 
relatives,  other  than  parents,  and 
essential  persons; 

(4)  Add  to  each  child's  income  and 
resources  his  or  her  prorated  share  of 
his  or  her  parents’  income  and 
resources. 

(c)  To  determine  financial  eligibility, 
the  agency  must  compare  the  income 
and  resources  of  each  member  of  the 
Medicaid  budgetary  unit  determined 
under  paragraph  (b)  of  this  section  first 
to  the  appropriate  prorated  standard  for 
any  categorically  needy  eligibility  group 
for  which  he  or  she  is  potentially 
eligible.  If  a  budgetary  unit  member’s 
income  and  resources  are  equal  to  or 
less  than  the  individual  income  and 
resource  standard,  fee  individual  is 
financially  eligible  as  categorically 
needy.  If  income  and  resources  exceed 
fee  standards  and  the  medically  needy 
are  included  under  fee  plan,  fee  agency 
must  compare  fee  individual’s  income 
and  resources  determined  tinder 


paragraph  (b)  of  this  section  to  prorated 
medically  needy  standards  to  determine 
Medicaid  eligibility. 

(d)  If  one  or  more  members  of  fee 
Medicaid  budgetary  unit  receive  AFDC 
or  Medicaid  under  §  435.113,  fee  agency 
must  use  the  methods  described  in 
paragraphs  fb)  and  (c)  of  this  section  to 
determine  income  and  resource 
eligibility  for  the  members  of  fee 
Medicaid  budgetary  unit  who  are  not 
receiving  Medicaid  under  those 
provisions.  Medicaid  budgetary  unit 
members  who  receive  AFDC  or 
Medicaid  under  §435.113  remain 
members  of  fee  budgetary  unit  for 
purposes  of  determining  eligibility  for 
the  other  budgetary  unit  members. 

(e)  The  agency  must  apply  AFDC 
income  disregards,  or  more  liberal 
disregards  approved  under  §435.601,  to 
each  Medicaid  budgetary  unit  member’s 
income,  except  in  fee  case  of  allocating 
income  from  parents  and  spouses  to 
their  dependents  living  in  the  home 
who  are  not  members  of  fee  Medicaid 
budgetary  unit.  In  determining  the 
amount  to  be  allocated  to  these 
dependents,  the  agency  must  treat  them 
as  if  they  are  in  fee  Medicaid  budgetary 
unit. 

(f)  The  agency  must  use  fee  actual 
method  used  by  the  AFDC  program  for 
determining  whether  the  $30  and  1/3  or 
$30  earned  income  disregard  is  applied 
to  individual  family  members  whose 
eligibility  is  being  determined  under 
categorically  needy  eligibility  groups. 

(g)  The  agency  must  compute  the 
amount  of  lump  sum  nonrecurring 
income  to  use  for  the  current  and  future 
months  by  dividing  fee  lump  sum  by 
the  AFDC  need  standard  comparable  to 
the  Medicaid  budgetary  unit  for  fee 
month  the  lump  sum  is  received. 

(h)  The  agency  may  consider  parents, 
other  relatives  and  essential  persons 
whose  eligibility  under  the  plan  is 
dependent  upon  having  a  needy 
dependent  child  living  in  fee  home  as 
eligible  only  if  there  is  a  dependent 
child  in  the  Medicaid  budgetary  unit.  A 
determination  feat  the  parents,  other 
relatives,  or  essential  persons  are  needy 
under  the  individual  budgetary  unit 
calculations  is  not  sufficient  to  establish 
these  individuals’  eligibility  for 
Medicaid. 

29.  The  heading  of  subpart  H  and 
§  435.700  are  revised  to  read  as  follows: 

Subpart  H — Specific  Post-EHgibWty 
Financial  Requirements  for  the 
Categorically  Needy 

$435,700  Scope. 

This  subpart  prescribes  specific 
financial  requirements  for  determining 
the  post-eligibility  treatment  of  income 
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of  categorically  needy  individuals, 
including  requirements  for  applying 
patient  income  to  the  cost  of  care. 

30.  The  center  headings  appearing 
before  §435.711  and  before  §435.721 
are  removed. 

§§435.711-435.712  [Removed] 

31.  Sections  435.711  and  435.712  are 
removed. 

§435.721  [Removed] 

§  435.723  [Removed] 

§435.724  [Removed] 

32.  Sections  435.721,  435.723,  and 
435.724  are  removed. 

33.  Section  435.722  is  redesignated  as 
§  435.622  under  subpart  G  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  435.622  Individuals  In  institutions  who 
are  eligible  under  a  special  income  level. 

(a)  If  an  agency,  under  §  435.231, 
provides  Medicaid  to  individuals  in 
medical  institutions,  nursing  facilities, 
and  intermediate  care  facilities  for  the 
mentally  retarded  who  would  not  be 
eligible  for  SSI  or  State  supplements  if 
they  were  not  institutionalized,  the 
agency  must  use  income  standards 
based  on  the  greater  need  for  financial 
assistance  that  the  individuals  would 
have  if  they  were  not  in  the  institution. 
The  standards  may  vary  by  the  level  of 
institutional  care  needed  by  the 
individual  (hospital,  nursing  facility,  or 
intermediate  level  care  for  the  mentally 
retarded),  or  by  other  factors  related  to 
individual  needs.  (See  §435.1005  for 
FFP  limits  on  income  standards 
established  under  this  section.) 
***** 

§435.725  [Amended] 

34.  Section  435.725  is  amended  as 
follows: 

a.  The  section  heading  is  revised  to 
read  ‘‘§435.725  Post-eligibility 
treatment  of  income  of  institutionalized 
individuals  in  SSI  States:  Application  of 
patient  income  to  the  cost  of  care.” 

b.  In  paragraph  (c)(2)(iii),  the  cross- 
reference  to  "§435.812”  is  revised  to 
read  "§435.811”. 

c.  In  paragraph  (c)(3)(iii),  "State’s 
AFDC  plan”  is  revised  to  read  “State’s 
approved  AFDC  plan”  and  “established 
under  subpart  I  of  this  part”  is  revised 
to  read  “established  under  §  435.811,  if 
the  agency  provides  Medicaid  under  the 
medically  needy  coverage  option”. 

§435.726  [Amended] 

35.  In  §  435.726,  in  paragraph 
(c)(3)(iii),  the  cross  reference  to  "subpart 
1  of  this  part”  is  revised  to  read 
"§435.811”. 


36.  The  undesignated  center  heading 
appearing  before  §  435.731  is  removed. 

37.  Section  435.731  is  redesignated  as 
§  435.631  under  subpart  G  and  revised 
to  read  as  follows: 

§  435.631  General  requirements  for 
determining  Income  eligibility  in  States 
using  more  restrictive  requirements  for 
Madicaid  than  SSI. 

(a)  Income  eligibility  methods.  In 
determining  income  eligibility  of  aged, 
blind,  and  disabled  individuals  in  a 
State  using  more  restrictive  eligibility 
requirements  than  SSI,  the  agency  must 
use  the  methods  for  treating  income 
elected  under  §§435.121  and  435.230, 
under  §435.601.  The  methods  used 
must  be  comparable  for  all  individuals 
within  each  category  of  individuals 
under  §  435.121  and  each  category  of 
individuals  within  each  optional 
categorically  needy  group  included 
under  §  435.230  and  for  each  category  of 
individuals  under  the  medically  needy 
option  described  under  §  435.800. 

(b)  Categorically  needy  versus 
medically  needy  eligibility.  (1 ) 
Individuals  who  have  income  equal  to, 
or  below,  the  categorically  needy 
income  standards  described  in 

§§  435.121  and  435.230  are  categorically 
needy  in  States  that  include  the 
medically  needy  under  their  plans. 

(2)  Categorically  needy  eligibility  in 
States  that  do  not  include  the  medically 
needy  is  determined  in  accordance  with 
the  provisions  of  §  435.121  (e)(4)  and 
(e)(5). 

§435.732  [Removed] 

38.  Section  435.732  is  removed. 

§435.733  [Removed] 

39.  Section  435.733  is  amended  as 
follows: 

a.  The  section  heading  is  revised  to 
read  “§435.733  Post-eligibility 
treatment  of  income  of  institutionalized 
individuals  in  States  using  more 
restrictive  requirements  than  SSI: 
Application  of  patient  income  to  the 
cost  of  care.” 

b.  In  paragraph  (c)(2)(ii),  "The 
medically  needy  standard  for  an 
individual;”  is  revised  to  read  "The 
amount  of  the  medically  needy  income 
standard  for  one  person  established 
under  §  435.811,  if  the  agency  provides 
Medicaid  under  the  medically  needy 
coverage  option.” 

c.  In  paragraph  (c)(3)(iii),  "State’s 
AFDC  plan”  is  revised  to  read  "State’s 
approved  AFDC  plan”  and  "established 
under  subpart  I  of  this  part”  is  revised 
to  read  "established  under  §435.811,  if 
the  agency  provides  Medicaid  under  the 
medically  needy  coverage  option”. 


§435.734  [Removed] 

40.  Section  435.734  is  removed. 

§435.735  [Amended] 

41.  In  §435.735,  in  paragraph 

(c) (3)(iii),  the  cross-reference  to  "subpari 
I  of  this  part”  is  revised  to  read 
"§435.811”. 

§435.740  [Redesignated  ae  §435.640] 

42.  The  undesignated  center  heading 
before  §435.740  is  removed.  Section 
435.740  is  redesignated  as  §  435.640 
under  subnart  G. 

43.  The  heading  of  subpart  I  and 

§  435.800  are  revised  to  read  as  follows: 

Subpart  I— Specific  Eligibility  and 
Post-Eligibility  Financial  Requirements 
for  the  Medically  Needy 

§435.800  Scope. 

This  subpart  prescribes  specific 
financial  requirements  for  determining 
the  eligibility  of  medically  needy 
individuals  under  subpart  D  of  this  part. 

44.  The  center  heading  before 

§  435.811  and  §  435.811  are  revised  to 
read  as  follows: 

Medically  Needy  Income  Standard 

§  435.81 1  Medically  needy  Income 
standard:  General  requirements. 

(a)  Except  as  provided  in  paragraph 

(d) (2)  of  this  section,  to  determine 
eligibility  of  medically  needy 
individuals,  a  Medicaid  agency  must 
use  a  single  income  standard  under  this 
subpart  that  meets  the  requirements  of 
this  section. 

(b)  The  income  standard  must  take 
into  account  the  number  of  persons  in 
the  assistance  unit.  Subject  to  the 
limitations  specified  in  paragraph  (e)  of 
this  section.  The  standard  may  not 
diminish  by  an  increase  in  the  number 
of  persons  in  the  assistance  unit.  For 
example,  if  the  income  level  in  the 
standard  for  an  assistance  unit  of  two  is 
set  at  $400,  the  income  level  in  the 
standard  for  an  assistance  unit  of  three 
may  not  be  less  than  $400. 

(c)  In  States  that  do  not  use  more 
restrictive  requirements  than  SSI,  the 
income  standard  must  be  set  at  an 
amount  that  is  no  lower  than  the  lowest 
income  standards  used  under  the  cash 
assistance  programs  that  are  related  to 
the  State’s  covered  medically  needy 
eligibility  group  or  groups  of 
individuals  under  §435.301.  The 
amount  of  the  income  standard  is 
subject  to  the  limitations  specified  in 
paragraph  (e)  of  this  section. 

(d)  In  States  that  use  more  restrictive 
requirements  for  aged,  blind,  and 
disabled  individuals  than  SSI: 

(1)  For  all  individuals  except  aged, 
blind,  and  disabled  individuals,  the 
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income  standard  must  be  set  in 
accordance  with  paragraph  (c)  of  this 
section;  and 

(2)  For  all  aged,  blind,  and  disabled 
individuals  or  any  combination  of  these 
groups  of  individuals,  the  agency  may 
establish  a  separate  single  medically 
needy  income  standard  that  is  more 
restrictive  than  the  single  income 
standard  set  under  paragraph  (c)  of  this 
section.  However,  the  amount  of  the 
mors  restrictive  separate  standard  for 
aged,  blind,  or  disabled  individuals 
must  be  no  lower  than  the  higher  of  the 
lowest  categorically  needy  income 
standard  currently  applied  under  the 
State's  more  restrictive  criteria  under 
§  435.121  or  the  medically  needy 
income  standard  in  effect  under  the 
State's  Medicaid  plan  on  January  1, 

1972.  The  amount  of  the  income 
standard  is  subject  to  the  limitations 
specified  in  paragraph  (e)  of  this 
section. 

(e)  The  income  standards  specified  in 
paragraphs  (c)  and  (d)  of  this  section 
must  not  exceed  the  maximum  dollar 
amount  of  income  allowed  for  purposes 
of  FFP  under  §  435.1007. 

(f)  The  income  standard  may  vary 
based  on  the  variations  between  shelter 
costs  m  urban  areas  and  rural  areas. 

$435,812  [Removed] 

45.  Section  435.812  is  removed. 

46.  Section  435.814  is  revised  to  read 
as  follows: 

$435,814  Medically  needy  income 
standard:  State  plan  requirements. 

The  State  plan  must  specify  the 
income  standard  for  the  covered 
medically  needy  groups. 

47.  The  center  heading  before 
§  435.821  is  removed. 

$435821  [Removed] 

$435,822  [Removed] 

$435,823  [Removed] 

48.  Sections  435.821,  435.822,  and 
435.823  are  removed. 

49.  Section  435.831  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$435,831  income  eligibility. 

*  *  .*  *  4ft 

(a)  Determining  countable  income.  To 
determine  an  individual’s  countable 
income,  the  agency  must  deduct 
amounts  that  would  be  deducted  in 
determining  income  eligibility  as 
provided  under  $  435.601. 

*  *  *  *  * 

5Q.  Section  435.832  is  amended  by 
revising  the  section  heading  and 
paragraph  (cj(2)(iu)  and  (cM3)(iM)(B)  to 
read  as  follows: 


$435432  Pnal  aHpWlfty  treatment  nl 
income  of  institutionalised  Individuals: 
Application  of  patient  Income  to  the  cost  of 
care. 


***** 

Ic3*  *  * 

(2]  *  ■*  * 

(iii)  The  amount  of  the  medically 
needy  income  standard  for  one  person 
established  under  §  435.811. 

(3)  *  *  * 

(iii)  *  *  '* 

(B)  The  medically  needy  income 
standard  established  under  $  435.811. 
*  *  *  *  * 

51.  The  center  heading  before 
§  435.848  and  §435.840  are  revised  to 
read  as  follows: 

Medically  Needy  Resource  Standard 


$435,840  Medically  needy  resource 
standard:  General  requirements. 

(a)  To  determine  eligibility  of 
medically  needy  individuals,  a 
Medicaid  agency  must  use  a  single 
resource  standard  that  meets  the 
requirements  of  this  section. 

(b)  In  States  that  do  not  use  more 
restrictive  criteria  than  SSI  for  aged, 
blind,  and  disabled  individuals,  the 
resource  standard  must  be  established  at 
an  amount  that  is  no  lower  than  the 
lowest  resource  standard  used  under  the 


cash  assistance  programs  that  relate  to 
the  State’s  covered  medically  needy 
eligibility  group  or  groups  of 
individuals  under  $435,301. 

(c)  In  States  using  more  restrictive 


luiremests  than  SSI: 


§435.841  [Removed] 

52.  Section  435.841  is  removed. 

53.  Section  435,843  is  revised  to  read 
asloUowr 

$435,843  ModicdBy  needy  reeource 
standard:  State  plan  requirements. 

The  State  plan  must  specify  die 
resource  standard  for  the  covered 
medically  needy  groups. 

54.  Section  435.845  is  revised  to  read 
as  follows: 

|  I3SM5  MwSicfllty  ntidyfiioufoi 
eligibility. 

To  detennme  eligibility  on  the  bans 
of  resources  for  medically  needy 
individuals,  die  agency  must: 

(a)  Consider  only  the  individual's 
resources  and  those  that  are  considered 
available  to  him  under  the  financial 
responsibility  requirements  for  relatives 
in  $435,602. 

(b)  Deduct  (he  amounts  that  would  be 
deducted  in  determining  resource 
eligibility  for  the  medically  needy  group 
as  provided  for  in  $  435.601  or  under 
the  criteria  of  States  using  more 
restrictive  criteria  them  SSI  as  provided 
for  in  $435,121.  In  determining  the 
amount  of  an  individual's  resources  for 
Medicaid  eligibility.  States  must  count 
amounts  of  resources  that  otherwise 
would  not  be  counted  under  fee 
conditional  eligfbifity  provisions  of  fee 
SSI  or  AFDC  programs. 

(c)  Apply  fee  resource  standard 
specified  under  $  435.840. 

‘  55.  The  center  heading  appearing 
before  $  435.850  is  removed. 


blind,  and  disabled  individuals,  the 
resource  standard  must  be  sett  in 
accordance  wife  paragraph  (b)  of  this 
section;  and 

(2)  For  all  aged,  blind,  and  disabled 
individuals  or  any  combination  of  these 
groups  of  individuals,  fee  agency  may 
establish  a  separate  single  medically 
needy  resource  standard  that  is  more 
restrictive  than  fee  single  resource 
standard  set  under  paragraph  (b)  of  this 
section.  However,  fee  amount  of  the 
more  restrictive  separate  standard  for 
aged,  blind,  or  disabled  individuals 
must  be  no  lower  than  the  higher  of  the 
lowest  categorically  needy  resource 
standard  currently  applied  under  the 
State’s  more  restrictive  criteria  under 
$435,121  or  fee  medically  needy 
resource  standard  in  effect  under  the 
State's  Medicaid  plan  on  January  1, 

1972. 

(d)  The  resource  standard  established 
under  paragraph  (a)  of  this  section  may 
not  diminish  by  an  increase  in  the 
number  of  persons  in  the  assistance 
unit  For  example,  the  resource  standard 
for  an  assistance  unit  of  three  may  not 
be  less  (baa  that  set  for  a  unit  of  two. 


$$435850-435451  [Removed] 

56.  Sections  435.850  and  435.851  are 
removed. 

$435,852  [Removed] 

57.  Section  435.852  is  removed. 

58.  Section  435.1005  is  revised  to  read 
as  follows: 

$435.1005  Recipients  tn  inotkutione 
edgibie  under  a  special  income  etanderd. 

For  recipients  in  institutions  whose 
Medicaid  eligibility  is  based  on  a 
special  income  standard  established 
under  $  435.236,  FFP  is  available  in 
expenditures  for  services  provided  to 
those  individuals  only  if  their  income 
before  deductions,  as  determined  by  SSI 
budget  methodology,  does  not  exceed 
300  percent  of  fee  SSI  benefit  amount 
payable  under  section  1611(b)(1)  of  fee 
Act  to  an  individual  in  his  own  home 
who  has  no  income  or  resources. 

59.  Section  435.1007  is  revised  to  read 
as  follows: 

$435.5807  CetegoricaUy  needy,  medicaMy 
needy,  end  qeeWied  Medicare  b— Wslnlse. 

(«)  FFP  is  available  ha  expenditures 
far  covered  services  provided  to 
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categorically  needy  recipients, 
medically  needy  recipients,  and 
qualified  Medicare  beneficiaries,  subject 
to  the  restrictions  contained  in  subpart 
K  of  this  part  and  as  provided  in 
paragraphs  (b)  and  (e)  of  this  section. 
However,  the  restrictions  listed  in 
paragraphs  (b)  and  (e)  of  this  section  do 
not  apply  to  expenditures  for  medical 
assistance  made  on  behalf  of  qualified 
Medicare  beneficiaries  under  section 
1905(p)  of  the  Act;  individuals  receiving 
Medicaid  as  categorically  needy  under 
section  1902(a)(10)(A)(i)  (I),  (D),  (HI), 

(IV),  (V),  (VI),  or  (VII)  and  section 
1902(a)(10)(A)(ii)  (I),  (IX),  or  (X)  of  the 
Act;  individuals  who  are  eligible  to 
receive  benefits  (or  would  be  eligible  for 
those  benefits  if  they  were  not  in  a 
medical  institution);  and  any 
individuals  deemed  to  be  members  of 
the  groups  identified  in  this  sentence. 

(b)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  FFP  is  not 
available  in  State  expenditures  for 
individuals  (including  the  medically 
needy)  whose  annual  income  after 
deductions  specified  in  §  435.831  (a) 
and  (c)  does  not  exceed  the  following 
amounts,  rounded  to  the  next  higher 
multiple  of  $100. 

(1)  For  individuals,  133V3  percent  of 
the  highest  money  payment  amount 
most  frequently  made  to  one-person 
families  without  income  and  resources 
under  the  State’s  AFDC  plan. 

(2)  For  couples  and  families  of  two  or 
more,  133%  percent  of  the  highest 
money  payment  most  frequently  made 
under  the  State’s  AFDC  plan  to  a  family 
of  the  same  size  without  income  and 
resources.  If  the  State’s  AFDC  plan 
specifies  a  maximum  family  size  beyond 
where  there  is  no  increase  in  benefits, 
the  medically  needy  income  levels  for 
families  whose  size  exceeds  that 
maximum  will  be  determined  by  adding 
an  amount  for  each  family  member  over 
the  maximum  size.  These  amounts  must 
be  reasonably  related  to  the  amounts  by 
which  the  State’s  AFDC  plan  increases 
benefits  for  additional  family  members 
in  families  below  the -maximum  size. 

(c)  In  the  case  of  a  family  consisting 
only  of  two  individuals,  both  of  whom 
are  adults  and  at  least  one  of  whom  is 
aged,  blind,  or  disabled,  the  State  of 
California  may  use  the  amount  of  the 
AFDC  payment  most  frequently  made  to 
a  family  of  one  adult  and  two  children 
for  purposes  of  computing  the  133% 
percent  limitation  (under  the  authority 
of  section  4106  of  Public  Law  100-230). 

(d)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  a  State  that  as  of  June  1, 
1989,  has  in  its  State  plan  (as  defined  in 
section  2373(c)(5)  of  Public  Law  98-369 
as  amended  by  section  9  of  Public  Law 
100-93)  an  amount  for  individuals  that 


was  reasonably  related  to  133%  percent 
of  the  highest  amount  of  AFDC  which 
would  ordinarily  be  paid  to  a  family  of 
two  without  income  or  resources  may 
use  an  amount  based  upon  a  reasonable 
relationship  to  such  an  AFDC  standard 
for  a  family  of  two. 

(e)  FFP  is  not  available  in 
expenditures  for  services  provided  to 
categorically  needy  and  medically 
needy  recipients  subject  to  the  FFP 
limits  if  their  annual  income,  after  the 
cash  assistance  income  deductions  are 
applied  and  before  the  less  restrictive 
income  deductions  under  §  435.601(c) 
are  applied,  exceeds  the  133%  percent 
limitation  described  under  paragraphs 
(b),  (c),  and  (d)  of  this  section. 

PART  436 — ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

B.  Part  436  is  amended  as  follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302)  unless  otherwise  noted. 

2.  Section  436.3  is  amended  by 
revising  the  definitions  of  “Categorically 
needy”  and  “Medically  needy”  to  read 
as  follows: 

S  436.3  Definitions  and  use  of  terms. 
***** 

Categorically  needy  refers  to  families 
and  children,  aged,  blind  or  disabled 
individuals,  and  pregnant  women  listed 
under  subparts  B  and  C  of  this  part  who 
are  eligible  for  Medicaid.  Subpart  B  of 
this  part  describes  the  mandatory 
eligibility  groups  who,  generally,  are 
receiving  or  deemed  to  be  receiving  cash 
assistance  under  the  Act.  These 
mandatory  groups  are  specified  in 
sections  1902(a)(10)(A)(i)  and  1902(e)  of 
the  Act.  Subpart  C  of  this  part  describes 
the  optional  eligibility  groups  of 
individuals  who,  generally,  meet  the 
categorical  requirements  that  are  the 
same  as  or  less  restrictive  than  those  of 
the  cash  assistance  programs  but  are  not 
receiving  cash  payments.  These  optional 
groups  are  specified  in  sections 
1902(a)(10)(A)(ii)  and  1902(e)  of  the  Act. 
***** 

Medically  needy  means  families, 
children,  aged,  blind,  or  disabled 
individuals,  and  pregnant  women  listed 
in  subpart  D  of  this  part  who  are  not 
listed  in  subparts  B  and  C  of  this  part 
as  categorically  needy  but  who  may  be 
eligible  for  Medicaid  under  this  part 
because  their  income  and  resources  are 
within  limits  set  by  the  State  under  its 
Medicaid  plan  (including  persons 
whose  income  and  resources  fall  within 
these  limits  after  their  incurred 
expenses  for  medical  or  remedial  care 


are  deducted).  (Specific  financial 
requirements  for  determining  eligibility 
of  the  medically  needy  appear  in 
subpart  I  of  this  part.) 
***** 

3.  Section  436.111  is  revised  to  read 
as  follows: 

1436.111  Individuals  who  ara  not  eligible 
for  cash  assistance  because  of  a 
requirement  not  applicable  under  Medicaid. 

(a)  The  agency  must  provide  Medicaid 
to  individuals  who  would  be  eligible  for 
OAA,  AB,  APTD,  or  AABD  except  for  an 
eligibility  requirement  used  in  those 
programs  that  is  specifically  prohibited 
under  title  XIX  of  the  Act. 

(b)  The  agency  also  must  provide 
Medicaid  to: 

(1)  Individuals  denied  AFDC  solely 
because  of  policies  requiring  the 
deeming  of  income  and  resources  of  the 
following  individuals  who  are  not 
included  as  financially  responsible 
relatives  under  section  1902(a)(17)(D)  of 
the  Act: 

(1)  Stepparents  who  are  not  legally 
liable  for  support  of  stepchildren  under 
a  State  law  of  general  applicability; 

(ii)  Grandparents 

(iii)  Legal  guardians; 

(iv)  Aliens  sponsors  who  are  not 
organizations;  and 

(v)  Siblings. 

(2)  Individuals  denied  AFDC  because 
of  the  involuntary  inclusion  of  all 
eligible  siblings  Uving  in  the  home  as 
members  of  AFDC  filing  units.  . 

4.  Section  436.201  is  revised  to  read 
as  follows: 

1436.201  Individuals  included  In  optional 
groups. 

(a)  The  agency  may  choose  to  cover  as 
optional  categorically  needy  any  group 
or  groups  of  the  following  individuals 
who  are  not  receiving  cash  assistance 
and  who  meet  the  appropriate  eligibility 
criteria  for  groups  specified  in  the 
separate  sections  of  this  subpart: 

(1)  Aged  individuals  (65  years  of  age 
or  older); 

(2)  Blind  individuals  (as  defined  in 
§436.530); 

(3)  Disabled  individuals  (as  defined  in 
§436.541); 

(4)  Individuals  under  age  21  (or,  at 
State  option),  under  age  20, 19,  or  18) 
or  reasonable  classifications  of  these 
individuals; 

(5)  Specified  relatives  under  section 
406(b)(1)  of  the  Act  who  have  in  their 
care  an  individual  who  is  determined  to 
be  dependent)  as  specified  in  §  436.510; 

(6)  Pregnant  women;  and 

(7)  Essential  spouses  specified  under 
§436.230. 

(b)  If  the  agency  provides  Medicaid  to 
any  individual  in  an  optional  group 
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specified  in  paragraph  (a)  of  this 
section,  the  agency  must  provide 
Medicaid  to  all  individuals  who  apply 
and  are  found  eligible  to  be  members  of 
that  group. 

5.  The  center  heading  appearing 
before  §  436.210  and  §  436.211  are 
revised  to  read  as  follows: 

Options  for  Coverage  of  Families  and 
Children  and  Aged,  Blind,  and  Disabled 
Individuals,  Including  Pregnant 
Women 

§  436.210  Individuals  who  meat  the  Income 
and  resource  requirements  of  the  cash 
assistance  programs. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  under  §  436.201(a)(1),  (a)(2), 
(a)(3),  (a)(5),  and  (a)(6)  who  are  not 
mandatory  categorically  needy  and  who 
meet  the  income  andv  resource 
requirements  of  the  appropriate  cash 
assistance  program  for  their  status  (that 
is,  OAA,  AFDC,  AB,  APTD,  or  AABD). 

6.  Section  436.211  is  revised  to  read 
as  follows: 

§  436.21 1  Individuals  who  would  ba 
eligible  for  cash  assistance  If  they  were  not 
in  medical  institutions. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  in  §  436.201(a)  who  are  in  title 
XIX  reimbursable  medical  institutions 
and  who: 

(a)  Are  ineligible  for  the  cash 
assistance  program  appropriate  for  their 
status  (that  is,  OAA,  AFDC,  AB,  APTD, 
or  AABD)  because  of  lower  income 
standards  used  under  the  program  to 
determine  eligibility  for 
institutionalized  individuals;  but 

(b)  Would  be  eligible  for  aid  or 
assistance  under  the  State’s  approved 
plan  under  OAA,  AFDC,  AB,  APTD,  or 
AABD  if  they  were  not  institutionalized. 

7.  Section  436.212  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  436.21 2  Individuate  who  would  be 
eligible  for  cash  assistance  if  the  State  plan 
for  OAA,  AFDC,  AB,  APTD,  or  AABD  were 
as  broad  as  allowed  under  the  Act 

(a)  The  agency  may  provide  Medicaid 
to  any  group  or  groups  of  individuals 
specified  under  §  436.201(a)  who: 

(1)  Would  be  eligible  for  OAA,  AFDC, 
AB,  APTD,  or  AABD  if  the  State’s  plan 
under  those  programs  included 
individuals  whose  coverage  under  title 
I,  IV-A,  X.  XIV,  or  XVI  of  the  Act  is 
optional  (for  example,  the  agency  may 
provide  Medicaid  to  Individuals  who 
are  18  years  of  age  and  who  are 
attending  secondary  school  full-time 
and  are  expected  to  complete  their 
education  before  age  19,  even  though 
the  State’s  AFDC  plan  does  not  include 
them);  or 


(2)  Would  qualify  for  OAA,  AFDC, 

AB,  APTD,  or  AABD  if  the  State’s  plan 
under  those  programs  did  not  contain 
eligibility  requirements  more  restrictive 
than,  or  in  addition  to,  those  required 
under  the  appropriate  title  of  the  Act. 
(For  example,  the  agency  may  provide 
Medicaid  to  individuals  who  would 
meet  the  Federal  definition  of  disability, 
45  CFR  233.80,  but  who  do  not  meet  the 
State’s  more  restrictive  definitions.) 
***** 

8.  The  center  heading  appearing 
before  §  436.220  is  removed  and 

§  436.220  is  amended  by  revising  the 
section  heading  and  paragraph  (a)  to 
read  as  follows: 

$  436.220  Individuals  who  would  meat  tha 
incoma  and  resource  requirements  under 
AFDC  if  child  care  costa  were  paid  from 
earnings. 

(a)  The  agency  may  provide  Medicaid 
to  any  group  or  groups  of  individuals 
specified  under  §  436.201(a)(4),  (a)(5), 
and  (a)(6)  who  would  meet  the  income 
and  resource  requirements  under  the 
State’s  AFDC  plan  if  their  work-related 
child  care  costs  were  paid  from  their 
earnings  rather  than  by  a  State  agency 
as  a  service  expenditure. 
***** 

9.  Section  436.222  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  republishing  the 
introductory  text  to  paragraph  (b),  and 
revising  paragraph  (b)(3)  is  revised  to 
read  as  follows: 

§  436.222  Individuals  under  age  21  who 
meet  the  income  and  resource 
requirements  of  AFDC. 

(a)  The  agency  may  provide  Medicaid 
to  individuals  under  age  21  (or  at  State 
option,  under  age  20, 19,  or  18)  or 
reasonable  categories  of  these 
individuals  as  specified  in  paragraph  (b) 
of  this  section,  who  are  not  receiving 
cash  assistance  but  who  meet  the 
income  and  resource  requirements  of 
the  State’s  approved  AFDC  plan. 

(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a) 
of  this  section  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 
are  as  follows: 

***** 

(3)  Individuals  in  nursing  facilities 
when  nursing  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 
provision.  If  the  agency  covers  these 
individuals,  it  may  also  provide 
Medicaid  to  individuals  in  intermediate 
care  facilities  for  the  mentally  retarded. 
***** 

10.  In  §436.301,  paragraph  (a)  is 
revised,  the  introductory  texts  of 


paragraphs  (b)  and  (b)(2)  are 
republished,  and  paragraph  (b)(2)(ii)  is 
revised  to  read  as  follows: 

1436.301  General  rule*. 

(a)  A  Medicaid  agency  may  provide 
Medicaid  to  individuals  specified  in 
this  subpart  who: 

(1)  Either: 

(1)  Have  income  that  meets  the 
standard  in  §436.811;  or 

(ii)  If  their  income  is  more  than 
allowed  under  the  standard,  have 
incurred  medical  expenses  at  least  equal 
to  the  difference  between  their  income 
and  the  applicable  income  standards; 
and 

(2)  Have  resources  that  meet  the 
standard  in  §§  436.840  and  436.843. 

(b)  If  the  agency  chooses  this  option, 
the  following  provisions  apply: 
***** 

(2)  The  agency  may  provide  Medicaid 
to  any  or  all  of  the  following  groups  of 
individuals: 

***** 

(ii)  Specified  relatives  (§  436.310). 

***** 

11.  In  §436.308,  paragraph  (a)  is 
revised,  the  introductory  text  of 
paragraph  (b)  is  republished,  and 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

§  436.308  Medically  needy  coverage  of 
individuals  under  age  21. 

(a)  if  the  agency  provides  Medicaid  to 
the  medically  needy;  it  may  provide 
Medicaid  to  individuals  under  age  21 
(or  at  State  option,  under  age  20, 19,  or 
18)  as  specified  in  paragraph  (b)  of  this 
section: 

(1)  Who  would  not  be  covered  under 
the  mandatory  medically  needy  group  of 
individuals  under  18  under 
§436.301(b)(l)(ii);  and 

(2)  Who  meet  the  income  and 
resource  requirements  of  subpart  I  of 
this  part. 

(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a)  # 
of  this  section,  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 
are  as  follows: 

***** 

(3)  Individuals  in  nursing  facilities 
when  nursing  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 
provision.  When  the  agency  covers  such 
individuals,  it  may  also  provide 
Medicaid  to  individuals  in  intermediate 
care  facilities  for  the  mentally  retarded. 
***** 

12.  Section  436.310  is  revised  to  read 
as  follows: 


4936 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


$436,310  Medically  needy  coverage  et 
specified  relatives. 

(a)  If  the  agency  provides  for  the 
medically  needy,  it  may  provide 
Medicaid  to  specified  relatives,  defined 
in  paragraph  (b)  of  this  section,  who 
meet  the  income  and  resource 
requirements  of  subpart  I  of  this  part. 

(d)  Specified  relatives  means 
individuals  who: 

(1)  Are  listed  under  section  406(b)(1) 
of  the  Act  and  in  45  CFR 
233.90(c)(lMv)(A);  and 

(2)  Have  in  their  care  an  individual 
who  is  determined  to  be  (or  would,  if 
needy,  be)  dependent,  as  specified  in 
§436.510. 

$436,510  [Amended] 

13.  Section  436.510  is  amended  by 
removing  the  phrase  “under  age  21” 
from  paragraph  (a). 

14.  Section  436.520  is  revised  to  read 
as  follows: 

$  436.520  Age  requirements  for  the  aged. 

The  agency  must  not  impose  an  age 
requirement  of  more  than  65  years. 

15.  A  new  §  436.522  is  added  to 
subpart  F  under  the  undesignated  center 
heading  “Age”  to  read  as  follows: 

$  436.522  Determination  of  age. 

(a)  In  determining  age,  the  agency 
must  use  the  common  law  method 
(under  which  an  age  is  reached  the  day 
before  the  anniversary  of  birth)  or  the 
popular  usage  method  (under  which  a 
specific  age  is  reached  cm  the 
anniversary  of  birth),  whichever  is  used 
under  the  corresponding  State  plan  for 
OAA,  AFDC,  AB,  APTD,  or  AABD. 

(b)  The  agency  may  use  an  arbitrary 
date,  such  as  July  1,  for  determining  an 
individual’s  age  if  the  year,  but  not  the 
month,  of  his  birth  is  known. 

16.  Section  436.600  is  revised  to  read 
as  follows: 

$436,600  Scope. 

This  subpart  prescribes: 

(a)  General  financial  requirements  and 
options  for  determining  the  eligibility  of 
both  categorically  needy  and  medically 
needy  individuals  specified  in  subparts 
B,  C.  and  D  of  this  part.  Subparts  H  and 

I  of  this  part  prescribe  additional 
financial  requirements. 

(b)  Methods  the  Medicaid  agency 
must  use  to  establish  Medicaid 
budgetary  units  and  determine  financial 
eligibility  for  categorically  needy  and 
medically  needy  families  and  children 
who  are  not  AFDC  or  deemed  AFDC 
recipients  and  whose  eligibility  the 
agency  determines  through  application 
of  AFDC  financial  criteria  applicable  to 
Medicaid. 

17.  A  new  §  436.601  is  added  to 
subpart  G  to  read  as  follows: 


$  436.601  Application  of  financial  eligibility 
methodologies. 

(a)  Definitions.  For  purposes  of  this 
section,  “cash  assistance  financial 
methodologies”  refers  to  the  income  and 
resources  methodologies  of  the  OAA, 
AFDC,  AB,  APTD,  and  AABD  programs. 

(b)  Basic  rule  for  use  of  cash 
assistance  methodologies.  Except  as 
specified  in  paragraphs  (c),  (d),  and  (e) 
of  this  section,  in  determining  financial 
eligibility  of  individuals  as  categorically 
and  medically  needy,  the  agency  must 
apply  the  cash  assistance  financial 
methodologies  and  requirements  of  the 
cash  assistance  program  that  is  most 
closely  categorically  related  to  the 
individual’s  status. 

(c)  Financial  responsibility  of 
relatives.  The  agency  must  use  the 
requirements  for  financial  responsibility 
of  relatives  specified  in  §  436.602. 

(d)  Use  of  less  restrictive 
methodologies  than  under  cash 
assistance  program.  (1)  At  State  option, 
and  subject  to  the  conditions  of 
paragraphs  (d)(2)  through  (d)(5)  of  this 
section,  the  agency  may  apply  income 
and  resource  methodologies  that  are  less 
restrictive  than  the  cash  assistance 
methodologies  in  determining  financial 
eligibility  of  the  following  groups: 

(1)  Qualified  pregnant  women  and 
children  under  the  mandatory 
categorically  needy  group  under 
§436.120; 

(ii)  Low-income  pregnant  women, 
infants,  and  children  specified  in 
section  1902(aHlOMi)  (IV),  (VI),  and  (VII) 
of  the  Act; 

(iii)  Qualified  Medicare  beneficiaries 
specified  in  sections  1902(a)(10)(E)  and 
1905(p)  of  the  Act; 

(iv)  Optional  categorically  needy 
individuals  under  groups  established 
under  subpart  C  of  this  part  and  section 
1902(a)(10)(A)(ii)  of  the  Act;  and 

(v)  Medically  needy  individuals 
under  groups  established  under  subpart 
D  of  this  port  and  section 
1902(a)(10)(C)(i)(m)  of  the  Act. 

(2)  The  income  and  resource 
methodologies  that  an  agency  elects  to 
apply  to  groups  of  individuals  under 
paragraph  (c)(1)  of  this  section  may  be 
less  restrictive,  but  no  more  restrictive, 
than: 

(i)  For  groups  of  aged,  blind,  and 
disabled  individuals,  the  SSI 
methodologies;  or 

(ii)  For  all  other  groups,  the 
methodologies  under  the  State  plan 
most  closely  categorically  related  to  the 
individual’s  status. 

(3)  A  financial  methodology  is 
considered  to  be  no  more  restrictive  if, 
by  using  the  methodology,  additional 
individuals  may  be  eligible  for  Medicaid 
and  no  individuals  who  are  otherwise 


eligible  are  by  use  of  that  methodology 
made  ineligible  for  Medicaid. 

(4)  The  less  restrictive  methodology 
applied  under  this  section  must  be 
comparable  for  all  persons  within  each 
category  of  assistance  (aged,  or  blind,  or 
disabled,  or  AFDC-related)  within  each 
eligibility  group.  For  example,  if  the 
agency  chooses  to  apply  a  less 
restrictive  income  or  resource 
methodology  to  aged  individuals,  it 
must  apply  that  methodology  to  an 
eligibility  group  of  all  aged  individuals 
within  the  selected  group. 

(5)  The  application  of  the  less 
restrictive  income  and  resource 
methodologies  permitted  under  this 
section  must  be  consistent  with  the 
limitations  and  conditions  on  FFP 
specified  in  subpart  K  of  this  part 

(e)  Non- AFDC  and  deemed  AFDC 
recipients.  In  determining  the  eligibility 
of  individuals  who  are  not  AFDC  or 
deemed  AFDC  recipients  and  whose 
eligibility  and  agency  determines 
through  application  of  AFDC  financial 
criteria  applicable  to  Medicaid,  the 
agency  must  establish  Medicaid 
budgetary  units  and  determine  financial 
eligibility  in  accordance  with  §§  436.604 
and  436.606. 

(f)  State  plan  requirements.  (1)  The 
State  plan  must  specify  that,  except  to 
the  extent  precluded  by  §§  436.602, 
436.604,  436.606  in  determining 
financial  eligibility  of  individuals,  the 
agency  will  apply  the  cash  assistance 
financial  methodologies  and 
requirements,  unless  the  agency  chooses 
to  apply  less  restrictive  income  and 
resource  methodologies,  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  If  the  agency  chooses  to  apply  less 
restrictive  income  and  resource 
methodologies,  the  State  plan  must 
specify: 

(i)  The  less  restrictive  methodologies 
that  will  used;  and 

(ii)  The  eligibility  groups  or  groups  to 
which  the  less  restrictive  methodologies 
will  be  applied. 

18.  Section  436.602  is  revised  to  read 
as  follows: 

$436,602  Rananclel  responsibility  of 
relative*  and  other  individuals. 

(a)  Subject  to  the  provisions  of 
paragraphs  (b),  (c)  and  (d)  of  this 
section,  in  determining  financial 
responsibility  of  relatives  and  other 
persons  for  individuals  under  Medicaid, 
the  agency  must  use  the  following 
financial  eligibility  requirements  and 
methodologies. 

(1)  Except  for  a  spouse  of  an 
individual  or  a  parent  for  a  child  who 
is  under  age  21  or  blind  or  disabled,  the 
agency  must  not  consider  income  and 
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resources  of  any  relative  as  available  to 
an  individual. 

(2)  In  relation  to  individuals  under  21 
(as  described  in  section  1905(a)(i)  of  the 
Act),  the  financial  responsibility 
requirements  and  methodologies 
include  considering  the  income  and 
resources  of  parents  or  spouses  whose 
income  and  resources  would  be 
considered  if  the  individual  under  age 
21  were  dependent  under  the  State’s 
approved  AFDC  plan,  whether  or  not 
they  are  actually  contributed,  except  as 
specified  in  paragraphs  (c)  and  (d)  of 
this  section.  These  requirements  and 
methodologies  must  be  applied  in 
accordance  with  provisions  of  the 
State’s  approved  AFDC  plan. 

(3)  When  a  couple  ceases  to  live 
together,  the  agency  must  count  only  the 
income  and  resources  of  the  individual 
in  determining  his  or  her  eligibility, 
beginning  the  first  month  following  the 
month  the  couple  ceases  to  live 
together. 

lb)  The  agency  may  apply  income  and 
resource  methodologies  that  are  less 
restrictive  than  the  cash  assistance 
methodologies  as  specified  in  the  State 
plan  in  accordance  with  §  436.601(d). 

(c)  The  agency  must  apply  the 
procedures  specified  in  §§  436.604  and 
436.606  to  establish  budgetary  units  and 
determine  financial  eligibility  of 
individuals  who  are  not  AFDC  or 
deemed  AFDC  recipients  and  whose 
eligibility  the  agency  determines  by 
applying  AFDC  financial  criteria 
applicable  to  Medicaid. 

$436,603  [Redesignated] 

$436,604  [Redesignated] 

19.  Sections  436.603  and  436.604  are 
redesignated  as  §§  436.608  and  436.610 

rflQDAHivftlU 

20.  New  §§436.604  and  436.606  are 
added  to  read  as  follows: 


(iii)  Are  potentially  eligible  under  the 
approved  State  Medicaid  plan; 

12)  Parents  of  children  described  in 
paragraph  (b)(1)  of  this  section;  and 

(3)  Other  relatives  described  in 
section  1905(a)  of  the  Act  who  are 
included  under  the  plan,  or  who  are  (or 
would,  if  the  child  received  AFDC,  be) 
essential  persons  with  respect  to 
children  described  in  paragraph  (b)(1)  of 
this  section  as  defined  under  the 
agency’s  AFDC  plan. 

(c)  The  agency  must  determine  an 
appropriate  prorated  income  and 
resource  standard  for  each  member  of 
the  budgetary  unit. 

(d)  The  agency  must  establish 
individual  prorated  income  and 
resource  standards  for  all  size  families 
for  all  AFDC-related  eligibility  groups 
under  its  approved  plan  (that  is, 
prorated  standards  based  on  an  equal 
division  of  the  relevant  payment 
standards — AFDC,  poverty  level 
standards,  and  standards  for  the 
medically  needy — by  the  number  of 
persons  in  the  budgetary  (unit).  The 
total  standard  for  each  for  each 
budgetary  unit  must  not  exceed  the  FFP 
limits  established  under  §  435.1007. 

(e)  The  agency  must  establish 
statewide  income  and  resource 
standards  for  each  budgetary  unit  size 
for  all  groups.  In  States  where  the 
approved  AFDC  plan  and  the  Medicaid 
plan  for  the  medically  needy  contain 
geographical  differentials,  the  agency 
must  establish  standards  for  each 
budgetary  unit  size  for  these  groups, 
reflecting  the  geographical  differentials 
in  lieu  of  statewide  standards. 

(f)  The  agency  must  determine  the 
relevant  resource  standard  to  be  used  for 
each  member  of  the  budgetary  unit.  The 
standards  to  be  used  must  be  the 
standard  for  the  same  size  as  the 
budgetary  unit  and  must  be  for  the 
appropriate  group  for  which  the 
individual's  eligibility  is  being 
determined.  The  agency  must  also 
consolidate  the  income  and  resource 
standards  for  parents  and  for  other 
married  relatives. 

(g)  The  provisions  of  this  section  do 
not  apply  to  Guam. 

$  436.606  Procedures  for  determining 
income  and  resource  eligibility  for  AFDC* 
related  (non-cash  assistance)  eligibility 
groups. 

(a)  The  agency  must  use  the 
procedures  specified  in  this  section  to 
determine  financial  eligibility  of 
individuals  who  are  not  AFDC  or 
deemed  AFDC  recipients  and  to  whom 
the  agency  applies  AFDC  financial 
criteria  applicable  to  Medicaid. 

(b)  For  purposes  of  determining 
income  eligibility  and  resource 
eligibility,  the  agency  must: 


$  436.604  Methods  for  establishing  income 
and  resource  eligibility  standards  for  AFDC* 
related  (non-cash  assistance)  groups. 

(a)  The  agency  must  establish 
financial  eligibility  standards  for  AFDC- 
related  individuals  who  are  not  AFDC 
or  deemed  AFDC  recipients  and  to 
whom  the  agency  applies  AFDC 
financial  criteria  in  accordance  with  the 
procedures  specified  in  this  section. 

(b)  The  agency  must  establish 
Medicaid  budgetary  units  for  families 
and  children.  Each  budgetary  unit  must 
include  the  following  individuals  who 
are  living  in  the  home: 

(1)  Children  under  21  who: 

(i)  Do  not  receive  AB,  AABD,  or 
APTD; 

(ii)  Are  within  the  degree  of 
relationship  to  be  included  in  the  same 
AFDC  filing  unit;  and 


(1)  Determine  the  amount  of  income 
and  the  amount  of  resources  owned  by 
each  member  of  the  Medicaid  budgetary 
unit; 

(2)  Prorate  the  amount  of  income  and 
the  amount  of  resources  of  parents  by 
the  number  of  persons  in  the  budgetary 
unit  for  whom  they  are  financially 
responsible  under  §435.602  and 
themselves; 

(3)  Determine  the  amount  of  income 
and  the  amount  of  resources  owned  by 
relatives,  other  than  parents,  and 
essential  persons; 

(4)  Ada  to  each  child’s  income  and 
resources  his  prorated  share  of  his  or 
her  parents’  income  and  resources. 

(cj  To  determine  financial  eligibility, 
the  agency  must  compare  the  income 
and  resources  of  each  member  of  the 
Medicaid  budgetary  unit  determined 
under  paragraph  (b)  of  this  section  first 
to  the  appropriate  prorated  standard  for 
any  categorically  needy  eligibility  group 
for  which  he  or  she  is  potentially 
eligible.  If  a  budgetary  unit  member’s 
income  and  resources  are  equal  to  or 
less  than  the  individual  income  and 
resource  standard,  the  individual  is 
financially  eligible  as  categorically 
needy.  If  income  and  resources  exceed 
the  standards  and  the  medically  needy 
are  included  under  the  plan,  the  agency 
must  compare  the  individual’s  income 
and  resources  determined  under 
paragraph  (b)  of  this  section  to  prorated 
medically  needy  standards  to  determine 
Medicaid  eligibility. 

(d)  If  one  or  more  members  of  the 
Medicaid  budgetary  unit  receive  AFDC 
or  Medicaid  under  §  436.111,  the  agency 
must  use  the  methods  described  in 
paragraphs  (b)  and  (c)  of  this  section  to 
determine  income  and  resource 
eligibility  for  the  members  of  the 
Medicaid  budgetary  unit  who  are  not 
receiving  Medicaid  under  those 
provisions.  Medicaid  budgetary  unit 
members  who  receive  AFDC,  or 
Medicaid  under  §  436.111,  remain 
members  of  the  budgetary  unit  for 
purposes  of  determining  eligibility  for 
the  other  budgetary  unit  members. 

(e)  The  agency  must  apply  AFDC 
income  disregards,  or  more  liberal 
disregards  approved  under  §  436.601,  to 
each  Medicaid  budgetary  unit  member’s 
income,  except  in  the  case  of  allocating 
income  from  parents  and  spouses  to 
their  dependents  living  in  the  home 
who  are  not  members  of  the  budgetary 
unit.  In  determining  the  amount  to  be 
allocated  to  these  dependents,  the 
agency  must  treat  them  as  if  they  are  in 
the  Medicaid  budgetary  unit. 

(0  The  agency  must  use  the  actual 
method  used  by  the  AFDC  program  for 
determining  whether  the  $30  and  V3  or 
$30  earned  income  disregard  is  applied 
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to  individual  family  members  wboee 
eligibility  is  being  determined  under 
categorically  needy  eligibility  groups. 

(g)  The  agency  must  compute  the 
amount  of  lump  sum  nonrecurring 
income  to  use  for  the  current  and  future 
months  by  dividing  the  lump  sum  by 
the  AFDC  need  standard  comparable  to 
the  Medicaid  budgetary  unit  for  the 
month  the  lump  sum  is  received. 

(h)  The  agency  may  consider  parents, 
other  relatives  and  essential  persons 
whose  eligibility  under  the  plan  is 
dependent  upon  having  a  needy 
dependent  child  living  in  the  home  as 
eligible  only  if  there  is  a  dependent 
child  in  the  Medicaid  budgetary  unit.  A 
determination  that  the  parents,  other 
relatives,  or  essential  persons  are  needy 
under  the  individual  budgetary  unit 
calculations  is  not  sufficient  to  establish 
these  individuals’  eligibility  for 
Medicaid. 

(i)  The  provisions  of  this  section  do 
not  apply  to  Guam. 

21.  The  heading  of  subpart  H  and 
§§  436.700  and  436.711  are  removed 
and  reserved. 

22.  The  undesignated  center  heading 
appearing  before  $436,811  and 

§  436.811  are  revised  to  read  as  follows: 

Medically  Needy  Income  Standard 

$436,811  Medically  needy  Income 
standard:  General  requirements. 

(a)  To  determine  eligibility  of 
medically  needy  individuals,  the  agency 
must  use  a  single  income  standard  for 
all  covered  medically  needy  groups  that 
meets  the  requirements  of  this  section. 

fb)  The  income  standard  must  take  ' 
into  account  the  number  of  persona  in 
the  assistance  unit.  The  standard  may 
not  diminish  by  the  number  of  persons 
in  the  unit  (for  example,  if  the  income 
level  in  the  standard  for  an  assistance 
unit  of  two  is  set  at  $400,  the  income 
level  in  the  standard  for  an  assistance 
unit  of  three  may  not  be  lees  than  $400). 

(c)  The  income  standard  must  be  set 
at  an  amount  that  is  no  lower  than  the 
lowest  income  standard  used  on  or  after 
January  1, 1966,  to  determine  eligibility 
under  the  cash  assistance  programs  that 
are  related  to  the  State’s  covered 
medically  needy  group  or  groups  of 
individuals  under  §436.301. 

(d)  The  income  standard  may  vary 
based  on  the  variations  between  shelter 
costs  in  urban  areas  and  rural  areas. 

$436,812  [Removed] 

23.  Section  436.812  is  removed. 

24.  Section  436.814  is  revised  to  reed 
as  follows: 


$436,814  Medically  needy  Income 
etandcrd:  State  plan  requirements. 

The  State  plan  must  specify  the 
income  standard  for  the  covered 
medically  needy  groups. 

25.  The  center  heading  before 
§  438.821  is  removed. 

$436,821  [Removed] 

26.  Section  436.821  is  removed. 
$436,832  [Amended] 

27.  Section  436.832  is  amended  as 
follows: 

a.  The  section  heading  is  revised  to 
read  as  follows: 

$  436.832  Post-eHglbHIty  treatment  of 
income  of  Institutionalized  indhridueta: 
Application  of  patient  Income  to  the  coat  of 
care. 

b.  In  paragraph  (c)(2)fii),  the  cross- 
reference  “§  436.814”  is  revised  to  read 
”§436.811”. 

c.  In  paragraph  (c)(3)(iii}(A),  the  cross- 
reference  to  ”§  436.814”  is  revised  to 
read  “§436.811”. 

28.  The  center  heading  appearing 
before  §  436.840  and  §  436.840  are 
revised  to  read  as  follows: 

Medically  Needy  Resource  Standard 

$438,840  Medically  needy  resource 
etandcrd:  General  requirements. 

(a)  To  determine  eligibility  of 
medically  needy  individuals,  the 
Medicaid  agency  must  use  a  single 
resource  standard  that  ia  set  at  an 
amount  that  is  no  lower  than  the  lowest 
resource  standard  used  on  or  after 
January  1, 1966,  to  determine  eligibility 
under  the  cash  assistance  programs  that 
are  related  to  the  State’s  covered 
medically  needy  group  or  groups  of 
individuals  under  §436.301. 

(b)  The  resource  standard  established 
under  paragraph  (a)  of  this  section  may 
not  diminish  by  an  increase  in  the 
number  of  persons  in  the  assistance 
unit.  For  example,  the  resource  level  in 
the  standard  for  an  assistance  unit  of 
three  may  not  be  less  than  that  set  for 
an  assistance  unit  of  two. 

$436,841  [Removed] 

29.  Section  436.841  is  removed. 

30.  Section  436.843  is  revised  to  reed 
as  follows: 

$436,843  Medically  needy  resource 
standard:  State  plan  requirements. 

The  State  plan  must  specify  the 
resource  standard  for  the  covered 
medically  needy  groups. 

31.  Section  436.845  is  amended  by 
republishing  the  introductory  text  of 
this  section  and  by  revising  paragraphs 
(a),  (c),  and  (d)  to  read  as  follows: 


$436,848  Medically  weedy  resource 
eligibility. 

To  determine  eligibility  on  the  basis 
of  resources  for  medically  needy 
individuals,  the  agency  must: 

(a)  Consider  only  the  individual’s 
resources  and  those  that  are  considered 
available  to  him  under  the  financial 
responsibility  requirements  for  relatives 
under  §  436.602; 

*  *  *  *  * 

(c)  Deduct  the  value  of  resources  that 
would  be  deducted  in  determining 
eligibility  under  the  State’s  plan  for 
OAA,  AFDC,  AB,  APTD,  or  AABD  or 
under  the  State’s  less  restrictive 
financial  methodology  specified  in  the 
State  Medicaid  plan  in  accordance  with 
§  436.601.  La  determining  the  amount  of 
an  individual’s  resources  for  Medicaid 
eligibility.  States  must  count  amounts  of 
resources  that  otherwise  would  not  be 
counted  under  the  conditional 
eligibility  provisions  of  the  AFDC 
program. 

(d)  Apply  the  resource  standards 
established  under  §436.840. 

32.  The  center  heading  appearing 
before  §  436.850  is  removed. 

$436,850  [Removed] 

$436,861  [Removed] 

$436,852  [Removed] 

33.  Sections  436.850,  436.851,  and 
436.852  are  removed. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

C.  Part  440  is  amended  as  follows: 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  §  440.220,  the  introductory  text 
of  paragraph  (a)  is  republished  and 
paragraph  (aX2)  is  revised  to  read  as 
follows: 

$440,220  Required  services  for  the 
medically  needy. 

(a)  A  State  plan  that  includes  the 
medically  needy  must  specify  that  the 
medically  needy  are  provided,  as  a 
minimum,  the  following  services: 
***** 

(2)  Ambulatory  services,  as  defined  in 
the  State  plan,  for 

(i)  Individuals  under  age  18;  and 

(ii)  Groups  ol  individuals  entitled  to 
institutional  services. 
***** 

3.  Section  440.250  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 
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$440,250  Limits  on  comparability  of 
aarvloaa. 

***** 

(h)  Ambulatory  services  for  the 
medically  needy  (§  440.220(a)(2))  may 
be  limited  to: 

(1)  Individuals  under  age  18;  and 

(2)  Croups  of  individuals  entitled  to 
institutional  services. 
***** 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — Medical  Assistance 
Programs 

Dated:  September  29, 1992. 

William  Toby,  Jr., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  September  30, 1992. 

Louie  H.  Sullivan, 

Secretary. 

[FR  Doc.  93-880  Filed  1-15-93;  8:45  am] 

BILLING  CODE  4120-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  4 
RIN  1092-AA10 

Department  Hearings  and  Appeals 
Procedures 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  which  govern  the  effect  of 
an  administrative  decision  pending 
appeal  before  the  Interior  Department’s 
Office  of  Hearings  and  Appeals.  The 
provisions  of  the  regulations  currently 
provide  that  the  filing  of  a  notice  of 
appeal  automatically  suspends  the  effect 
of  the  decision  appealed  from  pending 
the  outcome  on  appeal,  unless  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  an  Appeals  Board  exercises 
discretion  to  provide  that  the  decision 
appealed  from  will  be  in  full  force  and 
effect  immediately.  Under  the  amended 
rule  the  decision  appealed  from  will 
become  effective  at  the  expiration  of  the 
time  for  filing  a  notice  of  appeal  where 
no  petition  for  a  stay  is  filed,  or  45  days 
after  the  time  for  filing  a  notice  of 
appeal  where  a  timely  petition  for  a  stay 
is  filed,  unless  the  Director  or  an 
Appeals  Board  has  determined 
otherwise  in  accordance  with  specified 
standards. 

EFFECTIVE  DATE:  February  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Markham-Itteilag,  Branch  of 
Administrative  Law  and  General  Legal 
Services,  Division  of  General  Law, 
Office  of  the  Solicitor,  room  6531,  Main 


Interior  Building,  1849  C  Street,  NW., 
Washington,  DC  20240,  (202)  208-5216. 

SUPPLEMENTARY  INFORMATION 
I.  Background  and  Discussion 

On  Friday,  September  25, 1992,  the 
Department  of  the  Interior  published  for 
comment  in  the  Federal  Register  a 
proposed  rule  to  amend  its  regulations 
at  43  CFR  4.21,  which  govern  the  effect 
of  an  administrative  decision  pending 
appeal  before  the  Department’s  Office  of 
Hearings  and  Appeals.  This  rule  was 
proposed  in  order  that  there  would  be 
an  analysis  of  individual  appeals  to 
determine  whether  a  stay  of  decision  is 
appropriate  rather  than  the  procedure 
under  the  current  rules,  whereby  a  stay 
is  imposed  in  every  appeal,  without 
regard  to  whether  a  stay  of  decision  is 
requested  or  is  appropriate.  The 
amended  rule  does  not  take  away  any 
substantive  right  of  appeal  that 
currently  exists.  The  rule  does  require 
an  appellant  who  desires  a  stay  of 
decision  pending  appeal  to  file  a 
petition  for  a  stay  that  justifies  why  a 
stay  is  necessary  according  to  specified 
standards. 

It  should  be  noted  that,  as  stated  in 
the  text  of  the  rule,  whenever  there  is  a 
conflict  between  the  provisions  of  §  4.21 
and  a  special  rule  applicable  to  a 
particular  type  of  proceeding,  for 
example,  the  new  regulations  governing 
administrative  appeals  of  orders  issued 
by  the  Minerals  Management  Service’s 
Royalty  Management  Program  at  30  CFR 
243.2  (57  FR  44991,  Sept.  30, 1992),  the 
special  rule  will  govern. 

The  Department  of  the  Interior 
received  comments  on  the  proposed 
rule  from  nine  sources.  Two  of  the 
sources  were  components  of  the 
Department:  The  Division  of  Energy  and 
Mineral  Resources  of  the  Bureau  of 
Land  Management  (BLM)  and  the 
Director  of  the  Billings  Area  Office  of 
the  Bureau  of  Indian  Affairs  (BIA).  A 
summary  of  the  comments  and  the 
Department’s  responses  to  the 
comments  follows. 

Reaction  to  the  Proposed  Revision  to  the 
Department’s  Appeal  Procedures 

Eight  of  the  nine  commenters 
generally  supported  the  Department’s 
proposal  to  revise  its  appeal  procedures 
regarding  the  effect  of  an  administrative 
decision  pending  appeal  before  the 
Office  of  Hearings  and  Appeals.  Six  of 
the  eight  commenters  who  supported 
the  proposal,  however,  raised  concerns 
regarding  either  the  substance  of  the 
proposed  rule  or  specific  portions  of  the 
proposed  text  Several  of  these 
commenters  urged  changes  to  the  text  of 
the  rule  to  address  specific  concerns. 


These  concerns  and  requests  for  changes 
to  the  proposed  text  of  the  rule  will  be 
addressed  in  greater  detail  later  in  the 
discussion. 

The  ninth  commenter  objected  to  the 
proposed  revision  and  recommended 
that  the  proposed  rulemaking  be 
withdrawn.  The  commenter  indicated 
that  the  revision  would  allow  a  decision 
to  be  in  full  force  and  effect  even  though 
the  decision  would  not  yet  be  “final”  in 
that  it  could  be  reversed  on  appeal  by 
one  of  the  Department’s  Appeals 
Boards.  The  commenter  argued  that  to 
allow  a  decision  to  become  effective 
while  an  appeal  is  still  pending  and 
until  a  final  judgment  has  been  made 
would  unfairly  burden  those  being 
regulated  because  the  amended  rule 
requires  the  appellant  to  prove  the  need 
for  a  stay.  The  commenter  feared  that 
this  requirement  would  have  a  chilling 
effect  on  appellants.  The  commenter 
argued  that  requiring  the  appellant  to 
justify  why  a  stay  of  decision  pending 
appeal  is  warranted  would  relieve  the 
agency  of  its  burden  to  justify  the 
decision.  The  commenter  stated  that  the 
burden  of  justifying  a  decision  properly 
falls  upon  the  agency  or  the  Board 
rendering  a  decision  and  that  these 
entities  should  continue  to  assume  this 
burden. 

The  Department  believes  that  revision 
of  its  general  rules  governing  the  effect 
of  the  filing  of  an  appeal  on  a 
Departmental  decision  is  desirable  and 
will  ultimately  improve  the 
Department’s  appeals  process.  The 
Department  does  not  believe  it  is  unfair 
to  require  an  appellant  to  assume  the 
burden  of  demonstrating  the  necessity 
for  a  stay  of  a  decision  pending  appeal. 
The  current  procedures  can  result,  and 
have  been  demonstrated  to  result,  in 
unfairness  to  third  parties,  who  are 
often  prevented  from  proceeding  in 
good  faith  on  the  basis  of  well- 
documented  and  thoroughly  considered 
departmental  decisions  because  an 
appellant  can,  by  the  mere  filing  of  an 
appeal,  no  matter  how  frivolous, 
automatically  halt  the  implementation 
of  a  Departmental  decision,  without 
having  to  show  that  such  an 
interruption  is  justified. 

While  it  is  true  that,  under  the  revised 
procedures,  an  appellant  will  need  to 
address  the  merits  of  the  decision  in  its 
petition  for  a  stay,  the  ultimate  burden 
of  justifying  the  decision  on  appeal  still 
rests  firmly  upon  the  agency.  The 
revised  appeal  procedures,  which 
mandate  that  the  appellant  justify  the 
reasons  for  a  stay,  do  not  take  away  any 
substantive  right  of  appeal  that 
currently  exists,  and  do  not  alter  the 
rights  and  burdens  of  the  parties  with 
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respect  to  justifying  the  ultimate 
disposition  of  an  appeal. 

Proposed  Revision  of  Other  Regulations 
That  Govern  Specific  Types  of  Appeals 
Before  the  Office  of  Hearings  and 
Appeals 

Two  commenters  referenced  current 
petitions  for  rulemaking  that  would 
amend  other  provisions  governing  the 
Department’s  appeals  process.  One 
commenter  expressed  the  view  that 
amending  the  specific  regulations 
governing  coal  mining  appeals  would  be 
preferable  to  amending  tne 
Department’s  general  administrative 
appeal  provisions. 

This  rulemaking  does  not  preclude 
the  consideration  of  revisions  to  other 
portions  of  the  Department’s  appeals 
regulations  such  as  those  referred  to  by 
the  commenters.  The  Department 
believes,  however,  that  amending  the 
general  stay  provisions  is  an  appropriate 
way  to  deal  with  its  concerns  about 
stays  of  decision  pending  appeals.  The 
petitions  for  other  rulemaking 
referenced  by  the  commenters  are 
outside  the  scope  of  this  rulemaking  but 
are  being  fully  considered  by  the 
appropriate  Departmental  offices. 

Effect  of  the  Rule  on  the  Bureau  of 
Indian  Affairs’  Leasing  Programs 

The  commenter  from  the  BIA  raised  a 
concern  about  the  effect  of  the  proposed 
revision  on  the  BIA’s  leasing  programs. 
The  commenter  explained  that  the  BIA 
has  a  policy  commitment  to  lease  all 
lands  not  currently  under  lease  in  order 
to  ensure  a  continued  flow  of  income  to 
its  wards  pursuant  to  its  trustee 
responsibilities.  If  the  BIA  cancels  a 
lease  held  by  an  individual  and  the 
cancellation  were  to  go  into  full  force 
and  effect  pending  appeal,  the  BIA’s 
fulfillment  of  its  commitment  to  issue  a 
new  lease  to  a  different  lessee  would 
likely  occur  before  all  appeal  avenues 
were  exhausted.  Were  the  original 
decision  of  the  BIA  ultimately  to  be 
overturned  by  the  Interior  Board  of 
Indian  Appeals,  the  BIA  would  be 
exposed  to  further  lease  cancellation 
problems. 

The  potential  difficulties  that  concern 
the  BIA  commenter  may  be  easily 
avoided,  however,  if  the  BIA  refrains 
from  issuing  new  leases  while  appeals 
for  which  a  stay  is  not  granted  are 
pending  before  the  Board  of  Indian 
Appeals.  The  BIA’s  commitment  to 
issue  leases  is  a  policy  that  is  capable 
of  suspension  in  any  particular  pending 
8ppea).  Further,  any  of  the  regulations 
governing  specific  administrative 
appeals  before  the  Department  may  be 
amended  to  impose  different  procedures 
from  those  outlined  in  §  4.21  and  to  be 


excepted,  in  whole  or  in  part,  from  the 
provisions  in  §4.21. 

Retroactive  Effect 

Two  commenters  suggested  that  the 
new  regulation  should  be  applied  to 
existing  appeals  before  the  Office  of 
Hearings  and  Appeals. 

Given  that  the  rule  will  require  the 
Office  of  Hearings  and  Appeals  to  begin 
ruling  on  petitions  for  a  stay  of  decision, 
the  Department  believes  it  would  be 
unwise  to  overwhelm  the  Office  at  the 
outset  by  encouraging  an  inundation  of 
petitions  for  cases  that  are  currently 
pending  before  the  Office  of  Hearings 
and  Appeals.  Further,  it  would  be  unfair 
to  change  the  rules  in  mid-appeal  for 
existing  appellants.  The  Department, 
after  giving  much  consideration  to  the 
matter,  has  concluded  that  the  new  rule 
shall  not  be  given  retroactive  effect. 

Authority  of  the  Secretary  of  the  Interior 
To  Take  Jurisdiction  of  an  Appeal 

One  commenter  believed  that  the 
language  granting  the  Director  or  an 
Appeals  Board  the  authority  to  order 
that  a  decision  be  stayed  pending  appeal 
implied  that  the  Secretary  would  lack 
the  same  authority  and  could  be 
construed  to  restrict  the  Secretary’s 
power  under  43  CFR  4.5  to  assume 
jurisdiction  of  any  appeals  matter  at  any 
stage.  The  commenter  suggested  that  the 
final  regulation  expressly  state  that  the 
Secretary  may  order  a  decision  to  be  in 
effect  immediately. 

The  Department  disagrees  with  the 
commenter’s  concern  that  the  language 
of  the  rule  implies  any  lack  of  authority 
on  the  part  of  the  Secretary.  Just  as  the 
current  language  of  §  4.21,  which  refers 
only  to  the  Director  or  an  Appeals  Board 
does  not  imply  any  lack  of  jurisdiction 
on  the  part  of  the  Secretary',  neither  does 
the  wording  of  the  amended  rule.  The 
provisions  of  43  CFR  4.5(a)  ere  quite 
clear  that  the  Secretary  may  take 
jurisdiction  of  any  case  before  any 
employee  or  employees  of  the 
Department  at  any  stage,  and  may 
review  any  decision  of  an  employee  or 
employees,  or  direct  reconsideration  of 
a  decision.  The  Department  believes 
that  to  reference  the  Secretary  in  the  text 
of  the  rule  where  reference  is  made  to 
the  Director  or  an  Appeals  Board  might 
imply  that  the  Secretary  is  bound  by  the 
same  time  limits  imposed  upon  the 
Office  of  Hearings  and  Appeals  in 
reaching  a  determination  on  a  stay 
issue.  The  Department  prefers  to  avoid 
any  implication  of  such  a  limit  upon  the 
authority  of  the  Secretary  conferred  by 
43  CFR  4.5. 


The  ‘‘75-day  Grace  Period ” 

Three  commenters  believed  that  the 
Department  should  eliminate  provisions 
in  the  proposed  rule  that  could  prevent 
a  decision  from  becoming  effective  for 
up  to  45  days  after  the  appeal  period 
expires,  in  the  event  that  a  petition  for 
a  stay  is  filed.  The  commenters 
suggested  that  the  rule  be  revised  to 
indicate  that  a  departmental  decision 
will  remain  effective  during  the 
pendency  of  an  appeal,  beginning  the 
date  the  decision  is  issued,  unless 
determined  otherwise.  Two  commenters 
suggested  the  removal  of  proposed 
paragraphs  (a)(1),  (a)(2)  and  (a)(5)  in 
order  to  accomplish  this  objective. 

The  Department  has  considered  the 
commenters’  concerns  and  declines  to 
adopt  their  suggestions  to  eliminate  any 
waiting  period  whatsoever  before  a 
decision  becomes  effective  pending 
appeal.  One  of  the  primary  purposes  of 
the  rule  is  to  simplify  the  Department’s 
appeals  process.  The  Department 
believes  that,  if  all  decisions  become 
effective  before  the  time  for  filing  an 
appeal  has  expired,  and  before  the 
Office  of  Hearings  and  Appeals  has  had 
the  opportunity  to  give  full 
consideration  to  a  petition  for  a  stay,  the 
appeals  process  could  become  more 
cumbersome  and  complex  than 
warranted.  Further,  the  revision  to  the 
rule  is  intended  to  eliminate 
“automatic”  consequences  in  the 
appeals  process,  and  to  allow  instead  for 
analysis  of  the  merits  of  individual 
situations  in  determining  whether  a  stay 
is  appropriate.  The  Department  believes 
that  in  order  to  afford  equitable 
treatment  to  all  parties  it  is  better,  for 
purposes  of  this  generally-applied  rule, 
to  postpone  the  effective  date  of  a 
decision  for  the  minimal  time  of  up  to 
75  days  from  the  date  of  the  initial 
decision  in  order  to  afford  the 
opportunity  to  determine  whether  a  stay 
of  decision  pending  appeal  is 
appropriate. 

One  commenter  noted  an 
inconsistency  between  the  summary 
statement  preceding  the  proposed  rule, 
which  stated  that  a  decision  would  be 
in  full  force  and  effect  immediately,  and 
the  text  of  the  proposed  rule.  The 
inconsistency  has  been  corrected  in  the 
summary  text  of  this  notice. 

Construction  with  Other  Procedural 
Regulations  in  Title  43  of  the  Code  of 
Federal  Regulations 

One  commenter  noted  that  the 
Department’s  newly  promulgated  Oil 
and  Gas/Geophysical  rules  at  43  CFR 
parts  3150  and  3160  (57  FR  44333,  Sept. 
25, 1992),  which  are  excepted  from  the 
provisions  of  §  4.21(a),  do  not  provide  a 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


4941 


period  for  an  appellant  to  file  a  petition 
for  a  stay,  or  for  the  Office  of  Hearings 
and  Appeals  to  act  on  the  petition  for  a 
stay,  before  a  decision  goes  into  full 
force  and  effect.  The  commenter  urged 
that  the  provisions  in  $  4.21(a)  be 
altered  to  place  a  Departmental  decision 
in  full  force  and  effect  immediately  to 
achieve  consistency  with  the  provisions 
of  43  CFR  parts  3150  and  3160. 

Given  the  wide  variety  of 
Departmental  decisions  which  may  be 
appealed,  it  may  be  inappropriate  in 
some  circumstances  to  place  a  decision 
into  immediate  full  force  and  effect. 
Accordingly,  this  final  rule  provides  for 
a  reasonable  time  in  which  to  file  a 
petition  for  a  stay,  and  in  which  the 
Director  or  an  Appeals  Board  may  grant 
or  deny  a  stay  petition.  Whore 
appropriate,  individual  bureaus  may  ■ 
amend  any  of  the  regulations  governing 
specific  administrative  appeals  to 
provide  for  a  different  effect  and  to  be 
excepted  from  the  provisions  of 
§  4.21(a).  While  consistency  in  the 
standards  and  procedures  for  obtaining 
a  stay  is  a  desired  end,  the  differences 
between  this  rule  and  other  specific 
appeals  rules  allow  for  flexibility  in 
determining  when  and  if  to  place 
decisions  into  immediate  full  force  and 
effect  based  on  the  types  of  decisions 
being  made. 

Division  of  Section  4.21(a)  into 
Paragraphs  (a)  and  (b) 

Another  commenter  was  concerned 
that  the  text  of  the  rule  at  proposed 
§  4.21(a),  which  would  require  the 
Director  or  an  Appeals  Board  to  act 
upon  a  petition  for  a  stay  within  45 
days,  does  not  appear  to  apply  to 
situations  governed  by  "other  pertinent 
regulations,"  among  them  the  amended 
provisions  of  part  3160.  The  commenter 
argued  that  the  combined  effect  of  the 
two  rules  leaves  a  "hiatus,”  which 
establishes  no  time  limit  within  which 
an  Appeals  Board  must  act  on  a  stay 
requests  for  a  decision  issued  under  part 
3160.  The  commenter  requested  that 
§  4.21(a)  include  direction  indicating 
how  appellate  officials  should  handle 
stay  requests  which  are  governed  by 
other  regulations  and  therefore  are  not 
governed  by  §  4.21(a). 

The  amended  parts  3150  and  3160 
specifically  provide  that  the  provisions 
of  §  4.21(a)  shall  not  apply.  Because 
proposed  §  4.21(a)  does  not  apply  to 
decisions  governed  by  other  pertinent 
appeals  regulations,  for  example,  parts 
3150  and  3160,  the  procedural 
provisions  in  proposed  $  4.21(a)  would 
not  necessarily  have  applied  to  all 
petitions  for  stays.  Therefore,  while  the 
Department  has  retained  the  provision 
that  allows  time  to  file  a  stay  petition 


before  a  decision  goes  into  full  force  and 
effect  in  §  4.21(a),  the  procedural 
changes  created  by  this  rule  have  been 
moved  from  paragraph  (a)  to  a  new 
paragraph  (b)  so  as  to  apply,  except 
where  otherwise  provided  by  law  or 
other  pertinent  regulation,  to  all 
petitions  for  stays  to  the  Director  or  an 
appeals  Board.  Proposed  paragraph  (b) 
is  redesignated  as  paragraph  (c),  and 
existing  paragraph  (c)  will  now  become 
paragraph  (d). 

Requirement  that  the  Petition  for  a  Stay 
of  Decision  be  Submitted  With  the 
Notice  of  Appeal 

One  commenter  suggested  that  the 
final  rule  make  clear  that  stay  requests 
will  not  be  entertained  unless  they  are 
filed  at  the  time  of  the  notice  of  appeal. 

The  Department  believes  that  the 
commenter  has  inadvertently 
overlooked  the  word  "together”  which 
appears  in  the  text  of  the  proposed  rule 
at  paragraph  (a)(2).  The  Department 
believes  that  the  text  of  the  rule  makes 
clear  that  the  petition  for  a  stay  is  to  be 
filed  together  with  a  timely  notice  of 
appeal.  The  Department  prefers  its 
proposed  language  to  that  suggested  by 
the  commenter,  which  would  substitute 
the  words  “along  with"  for  “together.” 

The  Criteria  for  Demonstrating  Whether 
a  Stay  of  Decision  Pending  Appeal  is 
Warranted 

Two  commenters  suggested  that  the 
listed  criteria  for  whether  a  stay  is 
appropriate  be  altered  to  achieve  greater 
consistency  with  judicial  review 
guidelines.  They  suggested  that,  rather 
than  merely  addressing  the  listed 
criteria,  the  applicant  for  a  stay  must  be 
made  to  demonstrate  with  specificity 
that  the  threatened  injury  to  the 
applicant  outweighs  the  possible  harm 
to  the  adverse  parties  against  whom  the 
stay  is  sought,  that  the  likelihood  the 
appellant  will  succeed  on  the  merits  is 
“substantial”,  that  there  is  "substantial” 
likelihood  of  immediate  irreparable 
harm  if  a  stay  is  not  granted,  and  that 
the  public  interest  “will  be  furthered 
by”  (as  opposed  to  “favors”)  the 
issuance  of  a  stay. 

The  Department  declines  to  heighten 
the  standard  for  meeting  the  four  criteria 
listed  in  paragraph  (b)(1).  The 
Department  believes,  as  a  matter  of 
policy,  that  a  lesser  standard  is 
warranted  for  parties  wishing  to  obtain 
an  administrative  review  of  a  decision 
as  opposed  to  judicial  review  in  federal 
court. 


The  Burden  of  Proof  Necessary  To 
Obtain  a  Stay  of  Decision  Pending 
Appeal 

Two  commenters  suggested  that  the 
regulation  should  clearly  state  that  the 
burden  of  proof  to  obtain  a  stay  rests 
with  the  appellant.  They  indicated  their 
belief  that  the  proposed  rule  implies 
that  the  appellant  must  do  no  more  than 
“show”  the  reasons  for  relief.  They 
proposed  that  the  rule  clearly  state  that 
the  appellant  bears  the  burden  of 
proving  that  its  appeal  satisfies  each  of 
the  four  criteria  listed.  One  commenter 
proposed  that  the  rules  should  specify 
in  particular  that  the  appellant’s 
petition  for  a  stay  must  meet  each  of  the 
criteria  listed.  The  commenter  also 
objected  that  the  proposed  rule  does  not 
specifically  limit  the  criteria  to  be 
considered  to  the  four  listed  elements. 
The  commenter  further  objected  that  the 
proposed  rule  would  allow  for  the 
Director  or  an  Appeals  Board  to  assign 
greater  weight  to  any  of  the  criteria  over 
the  others  in  ruling  on  a  petition  for  a 
stay.  Another  commenter  suggested  that 
the  final  rule  provide  guidance  as  to 
how  the  criteria  should  be  balanced. 

The  Department  agrees  with  the 
general  thrust  of  the  comments  and  has 
inserted  language  in  §  4.21  at  paragraph 
(b)(2),  and  has  modified  the  language  at 
paragraph  (b)(1),  to  make  clear  that  the 
burden  is  on  the  appellant  to 
demonstrate  in  the  petition  for  a  stay 
that  a  stay  is  necessary  under  each  of 
the  criteria. 

The  Department  also  agrees  with  the 
commenter  that  in  reaching  a  decision 
on  a  request  for  a  stay,  the  Director  or 
an  Appeals  Board  is  to  consider  whether 
all  four  criteria  listed  in  $  4.21(b)(1) 
have  been  met.  The  Department 
believos,  however,  that  the  language  of 
the  rule  sufficiently  restricts  the 
appellate  official  to  the  four  criteria 
listed  and  therefore  has  declined  to 
modify  the  text  of  the  rule  as  suggested 
by  the  commenter.  Further,  the 
Department  does  not  believe  it  is 
necessary  to  guide  or  limit  the  appellate 
official  in  his  or  her  ability  to  balance 
the  relative  weights  of  the  criteria. 

Parties  Entitled  To  File  a  Petition  for  a 
Stay  of  Decision  Pending  Appeal 

One  commenter  suggested  that  the 
final  regulation  provide  that  only  a 
party  who  has  filed  a  notice  of  appeal 
that  meets  all  prerequisites  for 
maintaining  an  appeal  before  the  Board 
be  allowed  to  seek  a  stay.  The 
commenter  notes  that,  as  drafted,  the 
proposed  regulation  would  have 
allowed  a  party  opposed  to  an  action  to 
seek  a  stay  of  decision  even  if  it  could 
not  maintain  an  appeal  in  its  own  right. 
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The  Department  agrees  with  the 
commenter  and  has  added  language  to 
the  rule  to  paragraph  (a)(2)  to  provide 
that  only  a  party  who  otherwise  may  file 
an  appeal  with  the  Office  of  Hearings 
and  Appeals  may  file  a  petition  for  a 
stay  of  decision. 

Service  of  the  Petition  for  a  Stay  of 
Decision  Pending  Appeal  on  Affected 
Parties 

Three  commenters  suggested  that  the 
rule  require  that  a  party  who  files  a 
petition  for  a  stay  must  serve  a  copy  of 
such  petition  on  parties  affected  by  the 
decision.  One  commenter  suggested  that 
such  affected  parties  should  also  have 
the  right  to  file  a  response  to  the 
petition  for  a  stay  within  20  days  of 
service  of  a  copy  of  the  petition. 

Another  commenter  would  limit  the 
time  for  a  response  to  10  days  and 
provide  that  replies  to  the  response 
would  be  disregarded  in  ruling  on  the 
petition.  Another  commenter  suggested 
that  the  regulations  provide  the 
opportunity  for  a  hearing  on  the  motion 
for  a  stay. 

The  Department  has  adopted  the 
commenters’  suggestions  that  an 
appellant  who  files  a  petition  for  a  stay 
should  be  required  to  serve  a  copy  of  the 
petition  on  parties  to  the  decision  being 
appealed  and  that  such  parties  should 
be  afforded  the  opportunity  to  respond 
to  the  petition.  A  new  paragraph  (b)(3) 
has  been  inserted  in  the  text  of  the  final 
rule  to  provide  the  necessary  procedural 
guidance.  In  order  that  a  stay 
determination  may  be  made  as 
expeditiously  as  possible,  the 
Department  believes  that  a  10-day  limit 
for  a  response  to  a  petition  is  preferable 
to  a  longer  period.  Further  it  is  the 
Department’s  position  that  the 
procedures  added  in  §  4.21(b)(3)  will 
allow  sufficient  time  for  the  appellate 
official  to  fully  consider  the  merits  of  a 
petition  for  a  stay  and  responses  thereto. 

In  order  that  the  appellate  official  will 
have  time  to  decide  a  stay  issue  within 
the  45  day  limit,  it  would  be 
impracticable  to  provide  for  replies  to 
responses  in  the  rule.  The  Department 
declines  to  adopt  the  suggestion, 
however,  that  the  rule  provide  that 
appellate  official  must  disregard  replies 
to  a  response  in  deciding  on  a  petition 
for  a  stay.  Such  a  change  is  not 
necessary  because  the  rule  does  not 
provide  for  parties  to  reply  to  a 
response. 

The  Department  has  declined  to  adopt 
the  suggestion  that  the  regulation  at 
$  4.21  provide  the  opportunity  for  a 
hearing  on  a  petition  for  a  stay.  The 
appellate  officials  in  the  Office  of 
Hearings  and  Appeals  may  hold 
hearings,  if  they  deem  it  necessary,  in 


accordance  with  the  authorities  and 
procedures  contained  in  the  subparts 
that  specifically  govern  the  appeal  in 
question.  The  Department  does  not 
think  it  necessary  to  burden  this 
amended  rule  with  a  reference  to  a 
hearing  as  none  exists  in  the  current 
rule. 

Comment  on  the  Text  of  Proposed 
Section  4.21(b) 

One  commenter  proposed  an 
amendment  to  the  language  of  proposed 
§  4.21(b)  in  light  of  the  fact  that  this 
section  creates  an  administrative 
requirement  to  file  a  request  for  a  stay 
before  the  decision  becomes  a  final 
agency  action  appealable  to  Federal 
court.  The  commenter  argues  that  this 
requirement  has  no  substantive  purpose 
where  decisions  are  made  immediately 
effective  under  the  provisions  of  other 
regulations  governing  appeals 
procedures  in  title  43  of  the  CFR. 

The  Department  has  adopted  the 
suggestion  of  the  commenter  and  has 
added  language  to  proposed  §  4.21(b) 

(§  4.21(c)  in  the  final  rule)  to  make  clear 
the  conditions  under  which  a 
Departmental  decision  becomes  final 
agency  action  subject  to  judicial  review 
when  an  alternative  appeals  regulation 
has  provided  that  the  provisions  of 
§  4.21(a)  will  not  apply  to  appeals 
processed  under  that  regulation. 

n.  Related  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  major 
rule  under  Executive  Order  12291.  No 
regulatory  impact  analysis  has  been 
prepared.  The  Department  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Executive  Order  12630,  Taking 
Implications  Assessment 

This  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  As  it  does  not 
limit  existing  appeal  rights,  it  would  not 
infringe  any  private  property  rights. 
Therefore,  the  Department  of  the 
Interior  has  determined  that  this  rule 
will  not  cause  a  taking  of  private 
property. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501  et  seq. 


Environmental  Effects 

The  Department  has  determined  that 
this  rule  is  categorically  excluded  from 
the  National  Environmental  Protection 
Act  (NEPA)  process  because  it  is  of  an 
administrative,  financial,  legal, 
technical  and  procedural  nature,  and 
therefore  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  (40  CFR 
1508;  516  DM  2.3A). 

Executive  Order  12776,  Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  final  regulation 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12278. 

Drafting  Information 

The  author  of  this  rule  is  Nadine 
Markham-Itteilag,  Attorney-Advisor, 
Branch  of  Administrative  Law  and 
General  Legal  Services,  Division  of 
General  Law,  Office  of  the  Solicitor, 
Department  of  the  Interior,  1849  C  Street 
NW.,  Washington,  DC  20240. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedures.  Civil  rights,  Claims,  Equal 
access  to  justice,  Government  contracts, 
Grazing  lands,  Indians,  Lawyers,  Mines, 
Penalties,  Public  lands.  Surface  mining. 

This  final  rule  is  issued  under  the 
authority  of  43  U.S.C.  1201. 

For  the  reasons  set  forth  in  the 
preamble,  43  CFR  4.21  is  revised  to  read 
as  set  forth  below. 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  R.S.  2478,  as  amended,  43 
U.S.C.  1201,  unless  otherwise  noted. 

2.  Section  4.21  is  amended  by 
dividing  paragraph  (a)  into  two 
paragraphs,  (a)  and  new  (b), 
redesignating  paragraphs  (b)  and  (c)  to 
become  (c)  and  (d),  and  by  revising  the 
redesignated  paragraph  (c). 

$4.21  General  provisions. 

(a)  Effect  of  decision  pending  appeal. 
Except  as  otherwise  provided  by  law  or 
other  pertinent  regulation: 

(1)  A  decision  will  not  be  effective 
during  the  time  in  which  a  person 
adversely  affected  may  file  a  notice  of 
appeal;  when  the  public  interest 
requires,  however,  the  Director  or  an 
Appeals  Board  may  provide  that  a 
decision,  or  any  part  of  a  decision,  shall 
be  in  full  force  and  effective 
immediately; 

(2)  A  decision  will  become  effective 
on  the  day  after  the  expiration  of  the 
time  during  which  a  person  adversely 
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affected  may  file  a  notice  of  appeal 
unless  a  petition  for  a  stay  pending 
appeal  is  filed  together  with  a  timely 
notice  of  appeal;  a  petition  for  a  stay 
may  be  filed  only  by  a  party  who  may 
properly  maintain  an  appeal; 

(3)  A  decision,  or  that  portion  of  a 
decision,  for  which  a  stay  is  not  granted 
will  become  effective  immediately  after 
the  Director  or  an  Appeals  Board  denies 
or  partially  denies  the  petition  for  a 
stay,  or  fails  to  act  on  the  petition 
within  the  time  specified  in  paragraph 

(b)(4)  of  this  section. 

(b)  Standards  and  procedures  for 
obtaining  a  stay.  Except  as  otherwise 
provided  by  law  or  other  pertinent 
regulation; 

(1)  A  petition  for  a  stay  of  a  decision 
pending  appeal  shall  show  sufficient 
justification  based  on  the  following 
standards: 

(1)  The  relative  harm  to  the  parties  if 
the  stay  is  granted  or  denied, 

(ii)  The  likelihood  of  the  appellant’s 
success  on  the  merits, 

(iii)  The  likelihood  of  immediate  and 
irreparable  harm  if  the  stay  is  not 
granted,  and 

(iv)  Whether  the  public  interest  favors 
granting  the  stay; 

(2)  The  appellant  requesting  the  stay 
bears  the  burden  of  proof  to  demonstrate 
that  a  stay  should  be  granted; 

(3)  The  appellant  shall  serve  a  copy  of 
its  notice  of  appeal  and  petition  for  a 
stay  on  each  party  named  in  the 
decision  from  which  the  appeal  is  taken, 
and  on  the  Director  or  the  Appeals 
Board  to  which  the  appeal  is  taken,  at 
the  same  time  such  documents  are 
served  on  the  appropriate  officer  of  the 
Department;  any  party,  including  the 
officer  who  made  the  decision  being 
appealed,  may  file  a  response  to  the  stay 
petition  within  10  days  after  service; 
failure  to  file  a  response  shall  not  result 
in  a  default  on  the  question  of  whether 

a  stay  should  be  granted;  service  shall 
be  made  by  delivering  copies  personally 
or  by  sending  them  by  registered  or 
certified  mail,  return  receipt  requested; 

(4)  The  Director  or  an  Appeals  Board 
shall  grant  or  deny  a  petition  for  a  stay 
pending  appoal,  either  in  whole  or  in 
part,  on  the  basis  of  the  factors  listed  in 
paragraph  (b)(1)  of  this  section,  within 
45  calendar  days  of  the  expiration  of  the 
time  for  filing  a  notice  of  appeal; 

(c)  Exhaustion  of  administrative 
remedies.  No  decision  which  at  the  time 
of  its  rendition  is  subject  to  appeal  to 
the  Director  or  an  Appeals  Board  shall 
be  considered  final  so  as  to  be  agency 
action  subject  to  judicial  review  under 

5  U.S.C.  704,  unless  a  petition  for  a  stay 
of  decision  has  been  timely  filed  and  the 
decision  being  appealed  has  been  made 
effective  in  the  manner  provided  in 


paragraphs  (a)(3)  or  (b)(4)  of  this  section 
or  a  decision  has  been  made  effective 
pending  appeal  pursuant  to  paragraph 
(a)(1)  of  this  section  or  pursuant  to  other 
pertinent  regulation. 

(d)  *  *  * 

Dated:  December  18, 1992. 

John  E.  Schrote, 

Assistant  Secretary.  Policy,  Management  and 
Budget. 

[FR  Doc.  93-1102  Filed  1-15-93;  8:45  am] 

BILLING  CODE  4310-«K-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-91;  RM-7514] 

Radio  Broadcasting  Services; 
Crestview  and  Westbay,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

■  ■  _  ■  ...  .  ,  ...  ... 

SUMMARY:  The  Commission,  on 
reconsideration  of  the  Report  and  Order 
in  this  proceeding,  substitutes  Channel 
284C1  in  lieu  of  Channel  284C2  at 
Crestview,  Florida,  and  modifies  the 
license  of  Crestview  Broadcasting 
Company,  Inc.,  Station  WAAZ(FM),  to 
specify  operation  on  the  higher  class 
channel.  See  57  FR  21368,  May  20, 

1992.  Channel  284C1  can  be  allotted  to 
Crestview  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements,  with  a  site 
restriction  35.9  kilometers  (22.3  miles) 
south  of  the  community.  The 
coordinates  for  Channel  284C1  at 
Crestview  are  North  Latitude  30-26-21 
and  West  Longitude  86-33-43.  With 
this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  A.  Walke,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  90-91,  adopted  December 
16,  1992,  and  released  January  12, 1993. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors, 
Downtown  Copy  Center,  (202)  452- 
1422, 1990  M  Street,  NW.,  Washington, 
DC  20036. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  Broadcasting. 

PART  73 — [AM  ENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [AMENDED] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  284C2  and  adding 
Channel  284C1  at  Crestview. 

Federal  Communications  Commission. 
Douglas  W.  Webb  ink. 

Chief,  Policy  and  Buies  Division,  Mass  Media 
Bureau. 

[FR  Doc.  93-1097  Filed  1-15-93;  8:45  am] 

BILLING  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-220;  RM-6075] 

Radio  Broadcasting  Services;  Moose 
Lake,  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
296C3  to  Moose  Lake,  Minnesota,  as 
that  community’s  first  local  broadcast 
service  in  response  to  a  petition  filed  by 
Agate  Broadcasting  of  Minnesota.  See  57 
FR  46368,  October  8, 1992.  Canadian 
concurrence  has  been  obtained  for  this 
allotment  at  coordinates  46-27-24  and 
92-45-30.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  February  25, 1993.  The 
window  period  for  filing  applications 
for  Channel  296C3  at  Moose  Lake  will 
open  on  February  26, 1993,  and  close  on 
March  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-220, 
adopted  December  11, 1992,  and 
released  January  12,  1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors,  Downtown  Copy 
Center,  1990  M  Street,  NW.,  Suite  640, 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  30.1. 

$  73.202  I  Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Moose  Lake, 
Channel  296C3. 

Federal  Communications  Commission. 
Michael  C.  Hager, 

Chief,  Allocations  Branch,  Policy  and  Pules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-1095  Filed  1-15-93;  8:45  am] 

BILUNG  CODE  6712-61 -M 


47  CFR  Part  73 

[MM  Docket  No.  92-213;  RM-8060] 

Radio  Broadcasting  Services;  Canton 
and  Louisiana,  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  271C3  for  Channel  271A  at 
Louisiana,  Missouri,  and  modifies  the 
license  for  Station  KJFMfFM)  to  specify 
operation  on  Channel  271C3  in  response 
to  a  petition  filed  by  Foxfire 
Communications,  Inc.  See  57  FR  44549, 
September  28, 1992.  The  coordinates  for 
Channel  271C3  at  Louisiana  are  39-21- 
57  and  91-16-30.  To  accommodate  the 
substitution  at  Louisiana,  we  shall  also 
substitute  Channel  265C3  for  Channel 
272C3  at  Canton,  Missouri,  and  modify 
the  construction  permit  for  Station 
KBXB  to  specify  the  new  channel.  The 
coordinates  for  Channel  265C3  at 
Canton  are  40-07-33  and  91-31-42. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-213, 
adopted  December  11, 1992,  and 
released  January  12, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The, 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  Downtown  Copy 
Center,  1990  M  Street,  NW.,  Suite  640, 
Washington,  DC  20036,  (202)  452-1422. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202  [Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  271A  and  adding 
Channel  271C3  at  Louisiana,  and  by 
removing  Channel  272C3  and  adding 
Channel  265C3  at  Canton. 

Federal  Communications  Commission. 
Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Pules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-1094  Filed  1-15-93;  8:45  am] 

BILLING  CODE  6717-01 -M 


47  CFR  Part  73 

[MM  Docket  No.  91-104;  RM-7668,  R MI- 
7763] 

Radio  Broadcasting  Services;  Sun 
Prairie,  Reedsburg  and  Mauston,  Wl, 
and  Freeport,  IL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMIARY:  This  document  allots  Channel 
275A  to  Reedsburg,  Wisconsin,  as  that 
community’s  second  FM  broadcast 
service  in  response  to  a  counterproposal 
filed  by  Dennis  and  JoAnn  Best.  See  56 
FR  18558,  April  23, 1991.  The 
coordinates  for  Channel  275A  are  43- 
32-00  and  90-04-00.  There  is  a  site 
restriction  5  kilometers  (3.1  miles)  west 
of  the  community.  The  petition  filed  by 
First  Choice  Communications,  Inc. 
proposing  the  substitution  of  Channel 
221B1  for  Channel  221A  at  Sun  Prairie, 
Wisconsin,  is  denied.  The  upgrade  at 
Sun  Prairie  required  the  substitution  of 
Channel  275A  for  Channel  221A  at 
Mauston,  Wisconsin  and  the 
substitution  of  Channel  295 A  for 
Channel  221A  at  Freeport,  Wisconsin. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  February  25, 1993.  The 
window  period  for  filing  applications 
for  Channel  275A  at  Reedsburg  will 
open  on  February  26, 1993,  and  close  on 
March  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-104, 


adopted  December  11, 1992,  and 
released  January  12, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  EC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors,  Downtown  Copy 
Center,  1990  M  Street,  NW.,  Suite  640, 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  Broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§  73-202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Channel  275A  at 
Reedsburg. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Pules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-1098  Filed  1-15-93;  8:45  amj 

BILLING  CODE  6712-01 -M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

[Docket  No.  51222-6240] 

Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Temporary  adjustment  of  the 
meat-count/shell-height  standards. 

SUMMIARY:  NMFS  issues  this  notification 
to  implement  a  temporary  adjustment  of 
the  meat-count  and  shell-height 
standards  for  the  Atlantic  sea  scallop 
fishery.  This  action  increases  the 
average  meat-count  standard  to  33  meats 
per  pound  (MPP)  (meats  per  0.45  kg) 
and  the  shell-height  standard  to  S11/™ 
inches  (94  mm). 

DATES:  Effective  February  1, 1993 
through  September  30,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  H.  Jones,  Resource  Policy  Analyst, 
Fishery  Management  Operations,  NMFS 
Northeast  Regional  Office,  508/281- 
9273. 

SUPPLEMENTARY  REFORMATION: 

Regulations  at  50  CFR  Part  650 
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implementing  the  Fishery  Management 
Plan  for  Atlantic  Sea  Scallops  (FMP) 
authorize  the  Director,  Northeast 
Region,  NMFS  (Regional  Director),  to 
adjust  temporarily  the  meat-count/shell- 
height  standards  (standards)  upon 
finding  that  specific  criteria  are  met. 
These  criteria,  which  appear  at 
§  650.22(c),  include  the  finding  that:  (1) 
The  objective  of  the  FMP  would  be 
achieved  more  readily,  or  would  be 
better  served  through  an  adjustment  of 
the  standards;  (2)  the  recommended 
alteration  in  the  standards  would  not 
reduce  expected  catch  over  the 
following  year  by  more  than  5  percent 
from  that  which  would  have  been 
expected  under  the  prevailing  standard; 
(3)  the  recommended  standards  for  meat 
count  and  shell  height  are  consistent 
with  each  other;  and  (4)  50  percent  of 
the  harvestable  biomass  is  at  scallop 
sizes  smaller  than  those  consistent  with 
the  prevailing  standards,  and  a 
temporary  relaxation  of  the  standards 
would  not  jeopardize  future  recruitment 
to  the  fishery.  Adjustments  of  the 
standards  may  remain  in  effect  for  up  to 
twelve  months. 

After  consideration  of  the  criteria,  the 
Regional  Director  made  a 
recommendation  to  adjust  the 
standards.  In  accordance  with  the 
regulations,  comments  on  this 
recommendation  were  solicited  from  the 
New  England  Fishery  Management 
Council  (Council),  which  voted  to 
support  the  Regional  Director’s 
recommendation,  and  a  public  hearing 
was  held  on  December  2, 1992. 
Attendance  at  the  public  hearings  was 
low,  and  only  four  members  of  the 
industry  commented.  The  comments 
were  not  for  or  against  the 
recommendation,  but  were  generally 
directed  at  adjusting  the  standards 
higher  than  the  present  regulations 
would  allow. 

Two  written  comments  from  the 
industry  were  also  received  on  the 
recommendation.  One  was  in  support  of 
the  recommended  adjustment  and  the 


k. 


other  requested  adjusting  the  standards 
higher  than  the  present  regulations 
would  allow. 

After  consideration  of  the  full  record, 
including:  (1)  Comments  from  the 
public,  (2)  comments  from  the  Council, 
(3)  new  resource  and  assessment 
information,  and  (4)  available 
information  on  the  fishery  and  the 
industry,  the  Regional  Director  has 
decided  to  adjust  the  meat-count 
standards  to  33  MPP  (0.45  kg)  with  a 
corresponding  shell  height  standard  of  3 
and  ll/i6  inches  (94  mm)  for  the  period 
February  1, 1993  through  September  30, 
1993. 

This  adjustment  to  the  standards 
coincides  with  ihe  end  of  the  10  percent 
spawning  season  adjustment  approved 
under  Amendment  2  to  the  FMP  (53  FR 
23634;  June  23, 1988).  This  action  was 
also  taken  in  1990, 1991  and  1992  at  the 
end  of  the  spawning  season  adjustment 
period.  Survey  information  shows  that 
although  abundance  and  recruitment 
values  for  the  sea  scallop  resource  are 
among  record  highs,  the  resource  is 
dominated  by  small  scallops.  This 
makes  attaining  an  average  MPP 
standard  difficult  because  of  the  scarcity 
of  large  scallops  available  for  mixing. 
Vessel  costs  increase  because  additional 
time  and  fuel  must  be  spent  in  search 
of  large  scallops,  discard  mortality 
increases  on  small  scallops,  and 
landings  decrease  despite  high  resource 
abundance.  These  factors  conflict  with 
the  objectives  of  the  FMP  and,  therefore, 
criterion  1  outlined  above. 

This  action  meets  criterion  2  because 
it  is  not  expected  to  reduce  catch  over 
the  following  year  by  more  than  5 
percent. 

Criterion  3  states  that  the  meat  count 
and  shell  height  standards  will  remain 
consistent  with  each  other.  Based  on 
recent  analysis  of  historical  survey  data 
the  33  MPP  (0.45  kg)  is  consistent  with 
a  corresponding  shell  height  standard  of 
3  and  ll/is  inches  (94  mm),  not  3  and 
7/ib  inches  (87  mm).  Due  to  this  new 
scientific  evidence  tho  Regional  Director 


has  decided  to  bring  the  shell  height 
standard  in  line  with  survey  data, 
thereby  conforming  with  criterion  3. 

Criterion  4  states  that  50  percent  of 
the  harvestable  biomass  must  be  at  sizes 
smaller  than  the  prevailing  standard  (30 
MPP).  Recent  survey  results  show  that 
53  percent  of  the  harvestable  biomass 
consists  of  scallops  smaller  than  30 
MPP.  Thus  this  portion  of  criterion  4  is 
met.  Criterion  4  also  states  that  a 
temporary  relaxation  of  the  standards 
must  not  jeopardize  future  recruitment 
to  the  fishery.  Sea  scallops  have  their 
first  significant  spawning  at  age  four. 
Age  four  sea  scallops  range  from 
approximately  30  count  to  50  count. 

The  Regional  Director  recognizes  that 
caution  must  be  exercised  when 
recommending  a  temporary  adjustment 
to  the  meat  count  standard  within  this 
range.  It  is  unlikely,  however,  that  an 
adjustment  of  this  magnitude,  for  an 
eight  month  period,  will  jeopardize 
future  recruitment  to  the  fishery. 

This  temporary  adjustment  wall  be 
effective  February  1, 1992  through 
September  30, 1993.  During  this  period, 
the  meat  count  standard  will  be  33  MPP 
and  the  shell  height  standard  will  be  3 
and  1Vie  inches  (94  mm).  October  1, 
1993,  marks  the  beginning  of  the 
seasonal  adjustment  to  the  meat  count 
standard  approved  under  Amendment  2 
to  the  FMP  [§  650.20(c)(1)).  The  meat 
count  standard  will  remain  at  33  MPP 
and  the  shell  height  standard  will  revert 
to  3  and  V4  inches  (89  mm)  at  that  time. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  January  11, 1993. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

IFR  Doc.  93-1132  Filed  1-15-93;  8:45  am) 
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This  section  of  tie  FEDERAL  REGISTER 
contains  notices  to  Vw  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 

COMMISSION 

10  CFR  Part  100 

Reactor  Site  Criteria;  Notice  of  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  staff  will  meet  with  the 
staff  of  the  Nuclear  Management  and 
Resources  Council  (NUMARC)  and 
other  industry  representatives  to  discuss 
industry  positions  associated  with 
proposed  Appendix  B,  “Criteria  for  the 
Seismic  and  Geologic  Siting  of  NucleaT 
Power  Plants  On  or  After  [Effective  Date 
of  the  Final  Rule],”  to  10  CFR  part  100 
and  associated  guidance  documents. 

The  proposed  regulation  is  a  revision  of 
Appendix  A,  ’’Seismic  and  Geologic 
Siting  Criteria  for  Nuclear  Power 
Plants,”  to  10  CFR  part  100. 

DATES:  February  4, 1993  8:30  a.m. 
ADDRESSES:  5650  Nicholson  Lane, 
Conference  Rooms  A  and  B,  Rockville, 
Maryland, 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Andrew  J.  Murphy,  Chief,  Structural 
and  Seismic  Engineering  Branch,  Office 
of  Nuclear  Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-3860. 
SUPPLEMENTARY  INFORMATION:  Appendix 
A  to  10  CFR  part  100  describes  the 
seismic  and  geologic  siting  and 
earthquake  engineering  criteria  for 
nuclear  power  plants.  Because  of  the 
advances  in  the  state-of-the-art  since  the 
publication  of  the  regulation  (effective 
December  13, 1973),  a  need  for  the 
revision  has  been  established.  The 
proposed  regulation,  appendix  B  to  10 
CFR  part  100.  was  issued  for  public 
comment  on  October  20, 1992  (57  FR 
47802)  along  with  other  proposed 
changes  to  10  CFR  parts  50,  52  and  100 
that  pertain  to  reactor  site  criteria  and 
earthquake  engineering  criteria.  Draft 
regulatory  guides  have  been  developed 
to  make  available  to  the  public  such 


information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  regulations.  The  availability 
of  the  draft  regulatory  guides  and  a 
related  standard  review  plan  section 
was  published  on  November  25, 1992 
(57  FR  55601). 

The  purpose  of  this  meeting  is  to  meet 
with  NUMARC  and  other  industry 
representatives  to  discuss  industry 
recommended  alternatives  to  the 
positions  contained  in  Draft  Regulatory 
Guide  DG-1015,  “Identification  and 
Characterization  of  Seismic  Sources, 
Deterministic  Source  Earthquakes,  and 
Ground  Motion.”  No  specific  agenda  is 
being  proposed. 

Dated  at  Rockville,  Maryland,  this  11  day 
of  January,  1993,  for  the  Nuriev  Regulatory 
Commission. 

Lawrence  C.  Shoo, 

Director,  Division  of  Engineering,  Office  of 
Nudeor  Regulatory  Research. 

[FR  Doc.  93-1158  Filed  1-15-93;  8:45  am| 

ERL  UNO  CODE  79M-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  92- ACE-04) 

Proposed  Revocation  of  Control  Zone; 
Davenport,  IA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
revoke  the  control  zone  for  the 
Davenport  Municipal  Airport, 
Davenport,  Iowa.  This  action  is 
necessary  because  the  weather 
observation  reporting  requirements 
justifying  the  designation  of  the  control 
zone  at  this  airport  are  not  being  met. 
OATES:  Comments  must  he  received  on 
or  before  March  1, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to:  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  ACE-530,  601  East  12th  Street, 
Kansas  City,  Missouri  64106,  Telephone 
(816)  426-3408. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region,  Federal 


Aviation  Administration,  room  1558, 
601  E  12th  Street,  Kansas  City, 
Missouri.  An  informal  docket  may  be 
examined  at  the  Office  of  the  Manager, 
System  Management  Branch,  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Airspace  Technician, 
System  Management  Branch,  Air  Traffic 
Division,  ACE-530,  FAA,  Central 
Region,  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 


Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
cr  arguments  as  they  may  desire. 
C-cmnf'vnTs  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited" on  the  overall 
regulatory,  aeronautical,  economic, 
environmental  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number,  end  be 
submitted  in  duplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  92- 
ACE-04.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contract  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
System  Management  Branch,  601  East 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 
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12th  Street,  Kansas  City,  Missouri 
64106,  or  calling  (816)  42G-3408. 
Communications  must  identify  the 
notice  number  of  this  NPKM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  control  zone  at  Davenport, 
Iowa.  One  of  the  requirements  for  the 
designation  of  a  control  zone  is  weather 
observation  and  reporting.  As  of 
September  1, 1992,  weather 
observations  are  no  longer  being  taken 
at  the  Davenport  Municipal  Airport. 
Consequently,  the  FAA  is  proposing  to 
revoke  the  Davenport,  Iowa,  control 
zone.  After  the  installation  of  a  fully 
operational  automated  weather 
observing  system,  steps  will  be  taken  to 
redesignate  a  control  zone.  Control 
zones  are  published  in  §  71.171  of  FAA 
Order  7400.7 A,  dated  November  2, 

1992,  and  effective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  control  zone  listed  in  this 
document  would  be  removed 
subsequently  from  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subject  in  14  CFR  Part  71 

Aviation  Safety,  Control  zones. 
Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 — [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854, 24  FR  9565, 3  CFR,  1959- 
1963  Comp.  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.171  Designation  of  Control  Zones 

***** 

ACE  IA  CZ  Davenport,  Iowa  [Removed) 
***** 

Issued  in  Kansas  City,  Missouri,  on 
December  29, 1992. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  93-1160  Filed  1-15-93;  8:45  am] 
BILLING  CODE  49KMS-W 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Territorial  and  International 
Affairs 

15  CFR  Part  303 

[Docket  No.  921225-2325] 

Proposed  Limit  on  Duty-Free  insular 
Watches  In  Calendar  Year  1993 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 

ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  This  action  invites  public 
comment  on  proposals  to  amend  15  CFR 
part  303,  which  governs  duty-exemption 
allocations  and  duty-refund 
entitlements  for  watch  producers  in  the 
United  States’  insular  possessions  (the 
Virgin  Islands,  Guam  and  American 
Samoa)  and  the  Northern  Mariana 
Islands.  The  proposed  amendments 
would  establish  the  total  quantity  and 
respective  territorial  shares  of  insular 
watches  and  watch  movements  which 
would  be  allowed  to  enter  the  United 
States  free  of  duty  dining  calendar  year 
1993  and  eliminate  two  unnecessary 
provisions. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1993. 

ADDRESSES:  Address  written  comments 
to  Frank  Creel,  Director,  Statutory 


Import  Programs  Staff,  room  4211,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Faye  Robinson,  (202)  482-1680,  same 
address  as  above. 

SUPPLEMENTARY  INFORMATION:  The 
insular  possessions  watch  industry 
provision  in  section  110  of  Public  Law 
No.  97-446  (96  Stat.  2331  (1983)  (19 
U.S.C  1202,  note)  requires  the  Secretary 
of  Commerce  and  the  Secretary  of  the 
Interior,  acting  jointly,  to  establish  a 
limit  on  the  quantity  of  watches  and 
watch  movements  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  tha  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  Regulations  on  the 
establishment  of  these  quantities  and 
shares  are  contained  in  §§  303.3  and 
303.4  of  Title  15,  Code  of  Federal 
Regulations  (15  CFR  303.3  and  303.4). 
Section  303.6(h)  gives  the  Secretaries 
authority  to  propose  changes  in 
§303.14. 

The  Departments  propose  to  establish 
for  calendar  year  1993  a  total  quantity 
and  respective  territorial  shares  as 
shown  in  the  following  table: 


Virgin  Islands  — — -  4 ,080.000 

Guam _ _ _ _ 5004)00 

American  Samoa . . 500,000 

Northern  Mariana  Islands  ...  500,000 


Total _  5,5804)00 


Compared  with  the  total  quantity 
established  for  1991  and  1992  (56  FR 
9621;  March  7, 1991),  this  amount 
would  be  a  decrease  of  620,000  units, 
the  maximum  reduction  permitted  by 
statute.  The  proposed  Virgin  Islands 
territorial  share  would  be  reduced  by 
120,000  units.  The  proposed  Guam 
territorial  share  would  be  reduced  by 
500,000  units.  The  proposed  shares  for 
American  Samoa  and  the  Northern 
Mariana  Islands  would  not  change. 

Our  reasons  for  proposing  these 
amounts  are  as  follows: 

1.  There  are  no  producers  in  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  This  proposal  would 
leave  these  territories’  shares  at  the 
minimum  required  by  the  statute. 

2.  The  amount  we  propose  for  the 
Virgin  Islands  is  more  than  sufficient  for 
the  anticipated  needs  of  the  existing 
producers.  Of  this  amount,  we  expect 
almost  a  million  units  will  remain  after 
the  annual  allocation  is  made. 
Unallocated  portions  of  the  Virgin 
Islands  share  will  be  available  for 
possible  allocation  to  new  firms. 
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We  also  propose  eliminating 
§  303.10(c)  and  §  303.14(b)(4),  which 
require  as  a  condition  for  duty-free 
treatment  a  minimum  average  wage 
input  per  watch  and  watch  movement. 
Present  minimum  wage  requirements 
and  applicable  minimal  assembly 
requirements  make  it  unnecessary  to 
maintain  this  provision. 

Finally,  we  propose  to  eliminate  the 
last  sentence  of  §  303.14(b)(2),  which 
requires  complete  assembly  in  the 
territory  of  the  setting  mechanism  and 
train  assemblies  for  a  watch  to  qualify 
for  duty-free  treatment.  We  are 
concerned  that  the  provision  may 
discourage  assembly  operations  which 
do,  in  fact,  involve  substantial  labor 
input  (e.g.,  chronographs). 

Classification:  Executive  Order  12291. 
In  accordance  with  Executive  Order 
12291  (46  FR  13193,  February  19,  1981), 
the  Departments  of  Commerce  and  the 
Interior  have  determined  that  this  rule 
does  not  constitute  a  “major  rule”  as 
defined  by  section  1(b)  of  the  Order.  It 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy  of 
SI 00  million  or  more; 

(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  Federal, 
State,  or  local  government  agencies,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the  ability  of 
United  States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  domestic  or 
export  markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $100  million  per 
year. 

Paperwork  Reduction  Act.  This 
rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 


U.S.C.  3501  et  seq.  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0625-0040  and  0625-0134.  The 
proposed  amendments  will  not  increase 
the  information  burden  on  the  public. 

List  of  Subjects  in  15  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas,  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements,  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we 
propose  to  amend  part  303  as  follows: 

PART  303— [AMENDED] 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L.  97-446,  96  Stat.  2329, 
2331  (19  U.S.C.  1202,  note);  Pub.  L.  94-241, 
90  Stat.  263  (48  U.S.C.  1681,  note) 

§303.10  [Amended] 

2.  Section  303.10(c)  is  removed  and 
§  303.10(d)  is  redesignated  §  303.10(c). 

§303.14  [Amended] 

3.  Section  303.14(b)(2)  is  amended  by 
removing  the  last  sentence. 

4.  Section  303.14(b)(4)  is  removed. 

5.  Section  303.14(d)(1)  is  amended  by 
adding  “Guam,”  before  “American 
Samoa”. 

6.  Section  303.14(d)(2)  is  removed. 

7.  Section  303.14(d)(3)  is  redesignated 
§  303.14(d)(2)  and  is  amended  by 
removing  “200,000  units”  and  adding 
“the  unused  portion”  in  its  place. 

8.  Section  303.14(e)  is  amended  by 
removing  “4,200,000”  and  adding 
"4,080,000”  in  its  place  and  by 
removing  “1,000,000”  and  adding 
“500,000”  in  its  place. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Stella  G.  Guerra, 

Assistant  Secretary  for  Territorial  and 
International  Affairs. 

(FR  Doc.  93-1216  Filed  1-15-93;  8:45  am] 

BILUNG  CODE  3510-DS-M,  4310-93-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  33 

Deletion  of  Options  Regulation 
Requiring  That  Futures  Commission 
Merchants  Give  Notification  of 
Disciplinary  Actions  to  Their 
Designated  Self-Regulatory 
Organizations— Regulation  33.4(b)(6) 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Chicago  Board  of  Trade 
(“CBT”  or  “Exchange”),  by  letter  dated 
September  11, 1992,  submitted  to  the 
Commission  a  petition  for  rulemaking  to 
delete  Regulation  33.4(b)(6).  Under 
Regulation  33.4(b)(6),  a  board  of  trade 
must  adopt  rules  that  require  each 
member  futures  commission  merchant 
(“FCM”)  that  engages  in  the  offer  or  sale 
of  part  33  option  contracts  to  give  notice 
to  the  FCM’s  designated  self-regulatory 
organization  (“DSRO”)  of  any 
disciplinary  action  taken  against  the 
FCM  or  any  of  its  associated  persons  by 
the  Commission  or  by  another  self- 
regulatory  organization  (“SRO”).  The 
Commission  believes  that  the  CBT’s 
petition  appears  to  have  merit.  The  CBT 
states  in  its  petition,  and  the 
Commission  concurs,  that  the  newly 
created  repository  for  disciplinary 
actions,  called  the  National  Futures 
Association  Clearinghouse,  satisfies  the 
objective  of  Regulation  33.4(b)(6).  All 
SROs  should  have  access  to  the 
pertinent  disciplinary  information 
through  this  Clearinghouse.  Therefore, 
the  Commission  is  proposing  to  delete 
Regulation  33.4(b)(6). 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  DC  20581.  Telephone 
(202) 254-6314. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  A.  Browning,  Attorney, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Options  Pilot  Program 

Regulation  33.4(b)(6)  is  part  of  a  group 
of  regulations  which  pertain  to  the 
Commission’s  options  pilot  program.  On 
November  3, 1981,  the  Commission 
instituted  a  three-year  pilot  program  for 
the  trading  on  domestic  exchanges  of 
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options  on  non-agricu  Itural  futures 
contracts.  46  FR  54500.  The 
establishment  of  the  pilot  program  was 
the  culmination  of  a  long  history  of 
Commission  efforts  to  provide  for  the 
trading  of  commodity  options  in  a 
regulated  environment  In  particular, 
the  Commission  sought  to  gather 
information  through  the  pilot  program 
which  would  enable  it  to  determine 
whether,  and  in  what  manner,  exchange 
options  trading  should  be  permitted  to 
continue  after  the  pilot  program  period 
had  ended.  Subsequently,  the 
Commission  adopted  a  pilot  program 
that  expanded  the  trading  of  options  to 
non-agricultural  physical  commodities. 
47  FR  56996  (December  22, 1982).  On 
January  23, 1984,  the  Commission 
adopted  a  separate  three-year  pilot 
program  that  expanded  the  trading  of 
options  on  futures  contracts  to  domestic 
agricultural  commodifies.  49  FR  2752. 
Overall,  the  Commission  found  that 
each  pilot  program  had  been  a  success. 
By  February  9, 1987,  the  Commission 
had  made  the  programs  permanent.1 2 

Part  33  of  the  Commission’s 
regulations  govern  domestic  exchange- 
traded  commodity  options 
transactions.3  Regulation  33.4,  in 
conjunction  with  the  requirements  of 
the  Act,  sets  forth  the  requirements 
which  a  board  of  trade  must  meet  in 
order  to  be  designated  as  a  contract 
market.  Under  Regulation  33.4fbK6),  a 
board  of  trade  must  adopt  rules  that 
require  each  member  FCM  which 
engages  in  the  offer  or  sale  of  part  33 
options  contracts  to  give  notice  to  the 
FCM's  DSRO  of  any  disciplinary  action 
taken  against  the  FCM  or  any  of  its 
associated  persons  by  the  Commission 
or  by  another  SRO.* 

By  letter  dated  September  11, 1992, 
the  CBT  petitioned  die  Commission  for 
deletion  of  Commission  Regulation 


1  Options  trading  on  non -agricultural  futures  was 
made  permanent  effective  August  1, 1966.  SI  PR 
17464  (May  13. 1966V.  SI  FR  27529  (August  1. 
1986).  Options  trading  on  agricultural  futures  and 
options  on  non-agricultural  physicals  were  made 
permanent  effective  February  9, 1987.  32  FR  777 
(January  9, 1987). 

2  Part  33.  including  Regulation  33.4,  was  adopted 
concurrently  with  the  initial  implementation  of  the 
first  pilot  program  in  1961. 

3  Since  its  original  adoption  in  1961,  Regulation 
33.4(b)(6)  was  amended  one  time  by  the 
Commission  on  May  13, 1986.  51  FR  17464. 
Specifically,  ihe  language  of  Regulation  33.4(b)(6) 
was  amended  to  relieve  FCMs  which  are  members 
of  more  than  one  SRO  from  the  burden  of  having 
to  hie  notices  of  disciplinary  actions  with  every 
SRO  of  which  the  FCM  happens  to  be  a  member. 
Before  this  amendment  to  Regulation  33.4(b)(6), 
FCMs  were  required  to  file  such  notices  with  every 

SRO  to  which  they  were  a  member,  regardless  of 

whether  the  underlying  conduct  even  involved  a 

particular  SRO  or  nob  As  stated  above,  Regulation 

33.4(b)(6)  now  requires  that  such  materials  be  filed 
only  with  an  FCM's  designated  DSRO. 


33.4(b)(6).  In  fupport  of  its  petition,  the 
CBT  explained  that,  along  with  other 
future  exchanges,  it  has  joined  the 
National  Futures  Association  ("NFA”) 
in  implementing  a  centralized 
repository  for  information  on  exchange 
disciplinary  actions  (the  "NFA 
Clearinghouse”).  The  CBT  believes  that, 
because  the  NFA  Clearinghouse 
includes  data  on  Commission,  NFA  and 
exchange  disciplinary  actions,  the 
reporting  requirements  imposed  on 
FCMs  by  Regulation  33.4(b)(6)  are  now 
unnecessary  and  should  be  abolished.4 
The  Commission  believes  that  the  CBTs 
suggestion  to  delete  Regulation 
33.4(b)(6)  may  have  merit  and, 
therefore,  is  proposing  to  delete  this 
subsection  of  Regulation  33.4. 

II.  NFA  Clearinghouse  Background 

In  July  1989,  the  Commission's 
Division  of  Trading  and  Markets 
(“Division")  recommended  that  the 
NFA  establish  and  maintain  a  central 
repository  of  Commission,  NFA  and 
futures  exchange  disciplinary  actions. 
The  NFA  Board  of  Directors 
subsequently  directed  NFA  to  develop  a 
clearinghouse  of  disciplinary 
information  which  would  provide  the 
public,  Commission  staff  and  other 
regulators  with  one  source  from  which 
descriptive  data  concerning 
Commission,  NFA  and  futures 
exchanges’  disciplinary  actions  could  be 
retrieved.  These  data  assist  regulators, 
self-regulators,  sponsors  and  others  in 
researching  the  backgrounds  of 
individuals  and  firms.5 * 

The  NFA  Clearinghouse  went  into 
effect  in  late  January  1991.  At  that  time, 
several  exchanges  began  to  file  their 
disciplinary  actions  data  electronically 
into  die  NFA  Clearinghouse  database 
through  what  the  NFA  refers  to  as  the 
exchange  disciplinary  action  portion  of 


4  It  should  be  noted  that  the  Commission,  on 
September  4, 1992,  proposed  the  deletion  of  two 
Regulation  33.4  provisions:  Regulation  33.4(bHH>) 
and  Regulation  33.4(b)(8).  57  FR  40626.  On 
December  14, 1992  (57  FR  58976),  the  deletion  of 
these  rules  became  final.  Under  these  regulations, 
boards  of  trade  designated  as  contract  markets  for 
options  were  required  to  adopt  rules  requiring 
member  FCMs  that  engaged  in  the  offer  or  sale  of 
commodity  options  regulated  under  Part  33  to  send 
copies  of  customer  complaints,  the  record  of  the 
final  disposition  thereof,  and  copies  of  all 
promotional  material  to  the  member’s  DSRO. 

5  As  a  practical  matter,  if  an  exchange  wishes  to 
use  the  NFA  Clearinghouse  to  review  disciplinary 
actions  taken  against  an  FCM's  associated  persons, 
the  exchange  must  first  identify  the  FCM's 
associated  persons  through  die  NFA's  Membership 
Registration  Receivables  System,  which  lists  all 
registered  persons  and  firms.  The  exchange  must 
then  enter  each  listed  associated  person  as  named 
in  the  NFA  Clearinghouse  data  base  to  determine 
whether  the  associated  person  was  disciplined  or 
not. 


the  Clearinghouse.5  The  NFA 
Clearinghouse  permits  the  Commission 
and  the  exchanges  to  enter  and  review 
disciplinary  action  data,  including 
disciplinary  action  taken  against  an 
FCM  or  any  of  its  associated  persons  by 
the  Commission  or  by  another  SRO,  via 
computer  terminals  at  their  respective 
locations.7 

III.  Conclusion 

In  light  of  the  above,  the  Commission 
is  proposing  that  Regulation  33.4(b)(6) 
be  deleted.  The  Commission  believes 
that  the  NFA  Clearinghouse  appears  to 
satisfy  the  objective  of  Regulation 
33.4(b)(6)  by  providing  a  repository  for 
exchange  disciplinary  actions.  Before 
approval  of  any  final  deletion  of  this 
regulation,  however,  the  Commission 
intends  to  examine  exchange  and  NFA 
refinements  to  the  operation  of  the  NFA 
Clearinghouse  to  ensure  that  it  will 
serve  the  purpose  of  Regulation 
33.4(b)(6). 

IV.  Request  for  Comments 

The  Commission  invites  comment  on 
this  proposed  action  and  in  particular 
regarding  the  following: 

1.  Whether  the  proposed  deletion  of 
Regulation  33.4(b)(6)  would  necessitate 
additional  changes  to  the  Commission’s 
regulations? 

2.  The  nature  and  extent  to  which 
customer  protection  issues  would  arise 
under  the  proposed  deletion  of 
Regulation  33.4(b)(6). 

3.  The  nature  and  extent  of  potential 
benefits  resulting  from  the  deletion  of 
Regulation  33.4(b)(6)  to  clearinghouses, 
FCMs,  SROs  and  customers. 

4.  Whether  the  NFA  Clearinghouse 
would  serve  as  an  effective  substitute 
repository  that  is  capable  of  receiving 
and  maintaining  all  of  the  disciplinary 


•The  Joint  Compliance  Committee  {"JOC*) 
assisted  the  NFA  in  establishing  and  Implementing 
the  exchange  disciplinary  action  portion  of  the 
Clearinghouse.  The  JCC  was  formed  in  May  1989 
and  consists  of  senior  compliance  officials  from 
each  exchange  and  the  NFA.  Division  staff  is 
present  at  each  meeting  aa  observers.  The  JCC  was 
established  to  aid  the  development  of  improved 
compliance  systems  through  Joint  exchange  efforts 
and  information  sharing  among  the  self-regulators. 
In  addition,  the  JCC  has  undertaken  efforts  to 
enhance  exchange  compliance  with  Commission 
regulations  by  developing  uniform  standards  wad 
definitions  where  appropriate. 

7  Currently,  the  exchanges  remain  obligated  to 
submit  hardcopy  summaries  of  disciplinary  actions 
to  the  Commission  pursuant  to  Regulation  9.11. 
However,  the  Commission  and  NFA  are  taking  steps 
to  facilitate  the  entry  of  data  into  the  NFA 
Clearinghouse  in  lieu  of  filing  hardcopy  summaries. 
Until  the  Commission  changes  Regulation  9.11  to 
require  data  entry  into  the  NFA  Clearinghouse, 
entries  into  the  NFA  Clearinghouse  should  be  made 
by  exchanges  within  the  time  frame  provided  for  in 
Regulation  9.11  for  filing  summaries.  30  days  from 
the  date  of  disciplinary  action. 
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information  Regulation  33.4(b)(6) 
requires  FCMs  to  file? 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  rule  amendment  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary  of  the  Commission, 

Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581  by  the  specified 
date. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 

(‘‘RFA’’)  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  proposed  deletion 
will  permit  contract  markets  to  change 
rales  affecting  FCMs  and  thereby  to 
relieve  a  regulatory  burden.  The 
Commission  has  previously  established 
certain  definitions  of  “small  entities”  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.  47  FR  18618-18621  (April  30, 
1982).  The  Commission  has  previously 
determined  that  contract  markets  and 
registered  FCMs  are  not  small  entities 
for  the  purpose  of  the  RFA.  Therefore, 
the  deletions  would  not  have  a 
significant  economic  impact  on  small 
entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA”)  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
Compliance  with  the  PRA,  the 
Commission  has  submitted  this 
proposed  deletion  to  the  Office  of 
Management  and  Budget.  This  proposed 
deletion  has  no  burden. 

List  of  Subjects  in  17  CFR  Part  33 

Regulation  of  domestic  exchange- 
traded  commodity  option  transactions. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  section  4(b)  of  said  Act,  the 
Commission  proposes  to  amend  part  33 
of  title  17  of  the  Code  of  the  Federal 
Regulations  as  follows: 

PART  33 — REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a,  4,  6,  6a,  6b,  6e, 

6f,  6g,  6b,  6i.  6j,  6k.  61,  6m,  6n,  6o,  7,  7a,  7b, 


8,  9. 11, 12a,  13a,  13a-l,  13b,  19,  and  21, 
unless  otherwise  noted. 

$33.4  [Amended] 

2.  Section  33.4(b)(6)  is  removed  and 
reserved. 

Issued  in  Washington,  DC,  January  12, 
1993  by  the  Commodity  Futures  Trading 
Commission. 

Jean  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-1105  Filed  1-15-93;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

RIN  0960-AD46 

Federal  Old-age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Limitation  of  Travel 
Expenses  for  Representation  of 
Claimants  at  Administrative 
Proceedings 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  amend  our 
regulations  concerning  payment  of 
certain  travel  expenses  to  implement 
section  5106(c)  of  Public  Law  101-508, 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1990,  enacted  November  5, 

1990.  Section  5106(c)  amends  sections 
201(j),  1631(h),  and  1817(i)  of  the  Social 
Security  Act  (the  Act)  to  provide  that 
the  amount  available  for  payment  under 
these  sections  for  travel  by  a 
representative  to  attend  a  proceeding 
before  an  administrative  law  judge  (ALJ) 
or  other  adjudicator  shall  not  exceed  the 
maximum  amount  allowable  under 
these  sections  for  travel  originating 
within  the  geographic  area  of  the  office 
having  jurisdiction  over  the  proceeding. 
The  provision  is  effective  for  the 
reimbursement  of  representatives’  travel 
expenses  incurred  on  or  after  April  1, 

1991. 

DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  no 
later  than  March  22, 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
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Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Berge,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1769. 

SUPPLEMENTARY  INFORMATION:  We 

propose  to  amend  our  regulations  on  the 
payment  of  travel  expenses  of 
individuals  who  represent  claimants  at 
certain  administrative  proceedings  to 
reflect  the  amendments  to  sections 
201(j),  1631(h)  and  1817(i)  of  the  Act 
made  by  section  5106(c)  of  OBRA  of 
1990.  In  general,  sections  201(j),  1631(h) 
and  1817(i)  of  the  Act  provide  authority 
to  reimburse  certain  persons  for  certain 
travel  expenses  which  they  incur  in 
connection  with  the  Social  Security, 
Supplemental  Security  Income  (SSI)  or 
Medicare  program  under  titles  II,  XVI 
and  XVIII  of  the  Act,  respectively. 
Among  other  things,  these  sections  of 
the  Act  authorize  the  payment  of  certain 
travel  expenses  to  a  claimant’s 
representative  for  travel  to  attend  a 
reconsideration  interview  or  a 
proceeding  before  an  ALJ. 

Section  5106(c)  of  OBRA  of  1990 
amends  sections  201(j),  1631(h)  and 
181 7(i)  of  the  Act  of  limit  the  amount 
available  for  payment  under  these 
sections  of  the  Act  for  travel  by  a 
representative  to  attend  an 
administrative  proceeding  before  an  ALJ 
or  other  adjudicator.  The  amendments 
under  section  5106(c)  specify  that  the 
amount  available  for  such  payment  shall 
not  exceed  the  maximum  amount 
allowable  under  these  sections  of  the 
Act  for  a  representative’s  travel 
originating  within  the  geographic  area  of 
the  office  having  jurisdiction  over  the 
proceeding.  The  Conference  Committee 
Report  on  OBRA  of  1990  states  that 
under  the  amendments  the 
reimbursement  for  travel  by  a 
representative  “could  not  exceed  the 
maximum  amount  that  would  be 
payable  for  travel  to  the  site  of  the 
reconsideration  interview  or  proceeding 
before  an  ALJ  from  a  point  with  the 
geographical  area  served  by  the  office 
having  jurisdiction  over  the  interview  or 
proceeding.  “H.R.  Rep.  No.  964, 101st 
Cong.,  2d  Sess.  934  (1990).” 

The  proposed  regulations  would 
amend  our  regulations  relating  to  the 
payment  of  travel  expenses  of  a 
claimant’s  representative  for  travel  to 
attend  a  disability  hearing  or  hearing 
before  an  ALJ  under  the  Social  Security 
or  SSI  programs  to  reflect  the 
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amendments  made  by  section  5106(c)  of 
OBRA  of  1390.  The  title  II  regulations 
on  travel  reimbursement,  like  the  rules 
in  subpart  J  of  20  CFR  part  404 
generally,  are  made  applicable  to  the 
Medicare  program  pursuant  to  42  CFR 
405.701(c).  Therefore,  the  proposed 
changes  to  the  title  II  regulations  on 
travel  reimbursement  also  would  affect 
reimbursement  of  travel  expenses  of  a 
represents’  e  in  connection  with 
certain  proceedings  under  the  Medicare 
program  and,  thus,  would  reflect  the 
amendment  to  section  1817(i)  of  the  Act 
made  by  section  5106(c)  of  OBRA  of 
1990. 

Our  existing  regulations  on  the 
payment  of  certain  travel  expenses, 

§§  404.999a  et  seq.  and  §§  416.1495  et 
seq.,  reflect  the  pertinent  provisions  of 
the  Act  regarding  travel  reimbursement 
that  were  in  effect  prior  to  April  1, 1991, 
the  effective  date  of  section  5106(c)  of 
OBRA  of  1990.  With  respect  to  travel 
expenses  incurred  prior  to  that  date,  we 
reimbursed  a  representative  for 
allowable  expenses  for  travel  to  a 
disability  hearing  or  ALJ  hearing  site 
from  the  representative’s  residence  or 
office  (depending  upon  whether  the 
representative’s  travel  originated  from 
his  or  her  residence  or  from  the  office) 
regardless  of  its  geographic  location. 
Based  on  travel  distance  between  the 
hearing  site  and  the  representative’s 
travel  origination  point  (residence  or 
office)  and  subject  to  the  limitations  in 
§§  404.999c(d)  and  416.1498(d),  we 
determined  the  amount  allowable  for 
reimbursement  for  the  ordinary 
expenses  of  transportation 
(§§  404.999c(a)  and  416.1498(a))  and  for 
unusual  travel  costs  (§§  404.999c(b)  and 
416.1498(b))  pursuant  to  the  applicable 
rules  governing  rates  and  conditions  of 
payment  (§§  404.999c(c)  and 
416.1498(c)). 

Effective  with  travel  expenses 
incurred  by  a  representative  on  or  after 
April  1, 1991,  however,  section  5106(c) 
of  OBRA  of  1990  provides  that  the 
amount  of  reimbursement  for  such 
expenses  shall  not  exceed  the  allowable 
amount  that  we  could  reimburse  the 
representative  for  travel  originating 
within  the  geographic  area  of  the  office 
jurisdiction  over  the  proceeding. 
Accordingly,  the  proposed  regulations 
would  amend  our  regulations  to  provide 
that  the  amount  available  to  reimburse 
a  representative  for  travel  to  attend  a 
disability  hearing  or  a  hearing  before  an 
v.  ALJ  shall  not  exceed  the  maximum 
amount  allowable  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing. 

The  proposed  rules  would  explain 
that  the  geographic  area  of  the  office 


having  jurisdiction  over  the  hearing 
means,  as  appropriate — 

— The  designated  geographic  service 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for 
providing  the  disability  hearing; 

— If  a  Federal  disability  hearing  officer 
holds  the  disability  hearing,  the 
geographic  area  of  the  State  in  which 
the  claimant  resides  or,  if  the  claimant 
is  not  a  resident  of  a  State,  in  which 
the  disability  hearing  is  held;  or 
— The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
Appeals  hearing  office  having 
responsibility  for  providing  the  ALJ 
hearing. 

In  cases  in  which  a  Federal  disability 
hearing  officer  holds  the  disability 
hearing,  the  hearing  officer  travels  to  the 
State  in  which  the  claimant  resides  to 
hold  the  hearing.  In  those  infrequent 
cases  in  which  the  claimant  is  not  a 
resident  of  a  State,  the  Federal  disability 
hearing  officer  holds  the  disability 
hearing  in  a  location  in  a  State  that  is 
convenient  for  the  claimant  and  the 
hearing  officer.  The  proposed 
regulations  define  the  geographic  area  of 
the  office  having  jurisdiction  over  the 
hearing  to  mean  the  geographic  area  of 
the  State  in  which  the  claimant  resides 
or,  if  the  claimant  is  not  a  resident  of  a 
State,  in  which  the  disability  hearing  is 
held.  This  proposed  definition  is 
consistent  with  the  congressional  intent 
underlying  section  5106(c)  of  OBRA 
1990  in  that  it  treats  the  claimant  and 
his  or  her  representative  in  the  same 
manner  as  if  a  State  agency  hearing 
officer  held  the  disability  hearing.  In  the 
proposed  title  II  regulations  relating  to 
cases  in  which  a  Federal  disability 
hearing  officer  holds  the  disability 
hearing,  the  term  ’’State”  has  the 
meaning  assigned  to  it  in  current 
§  404.2(c)(5),  except  that  the  term  also 
includes  the  Northern  Mariana  Islands. 
In  the  proposed  title  XVI  regulations 
relating  to  such  cases,  the  term  “State” 
means  a  State  as  defined  in  current 
§  416.120(c)(9). 

We  propose  to  base  the  maximum 
amount  allowable  on  the  distance  to  the 
hearing  site  from  the  farthest  point 
within  the  appropriate  geographic  area. 
We  will  determine  the  maximum 
amount  allowable  for  travel  between 
these  two  points  under  the  existing 
regulations,  i.e.,  subject  to  the  existing 
limitations  in  paragraph  (d)(1)  and 
paragraph  (d)(3)  (proposed  herein  to  be 
redesignated  as  paragraph  (d)(4))  of 
§§  404.999c  and  416.1498  (relating  to 
travel  within  United  States  and  a 
claimant’s  request  for  a  change  to  a 
more  distant  hearing  site)  and  pursuant 
to  the  applicable  rules  governing  rates 


and  conditions  of  payment  under 
paragraphs  (a)  through  (c)  of  §§  404.999c 
and  416.1498.  Under  our  existing 
regulations,  we  will  not  reimburse  a 
representative’s  travel  expenses  unless 
the  distance  he  or  she  travels,  i.e.,  the 
distance  to  the  hearing  site  from  the 
representative’s  residence  or  office 
(whichever  he  or  she  travels  from), 
exceeds  75  miles  (§§  404.999c(d)(2)  and 
416.1498(d)(2)).  The  proposed 
regulations  would  provide  a  similar 
limitation.  Under  the  proposed  rules, 
the  point  within  the  appropriate 
geographic  area  that  is  the  farthest  point 
from  the  hearing  site  would  be  used  as 
the  representative’s  travel  origination 
point  (equivalent  to  residence  or  office 
under  the  existing  regulations)  for 
purposes  of  determining  the  maximum 
amount  allowable  for  reimbursement. 

The  proposed  rules  provide  that  if  the 
distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  area  does  not  exceed  75 
miles,  we  would  not  reimburse  a 
representative  for  any  travel  expenses. 
This  is  consistent  that  the  75-mile  rule 
in  the  current  regulations. 

Under  the  proposed  regulations, 
actual  reimbursement  for  a 
representative’s  travel  expenses  will  be 
limited  to  the  lesser  of:  (1)  Actual  travel 
expenses  incurred  and  allowable  under 
the  regulations  (whether  travel  actually 
originates  within  the  designated 
geographic  area  or  outside  that  area);  or 
(2)  the  maximum  amount  allowable  for 
travel  to  the  hearing  site  from  the 
farthest  point  within  the  geographic  area 
of  the  office  having  jurisdiction  over  the 
hearing. 

In  practice,  the  proposed  rules  would 
not  affect  reimbursement  of  travel 
expenses  of  a  representative  whose 
travel  originates  within  the  geographic 
area  of  the  office  having  jurisdiction 
over  the  hearing.  This  is  because  the 
expenses  incurred  and  allowable  under 
the  regulations  for  such  travel  would  be 
less  than,  or  equal  to,  the  maximum 
amount  allowable  for  travel  to  the 
hearing  site  from  the  farthest  point 
within  the  appropriate  geographic  area. 

We  propose  to  amend  §§  404.999c  and 
416.1498  by  redesignating  paragraph 
(d)(3)  and  (d)(4)  and  adding  a  new 
paragraph  (d)(3)  which  will  state  and 
define  the  limit  on  the  amount  of 
reimbursement  for  a  representative’s 
travel  expenses  mandated  by  section 
5106(c)  of  OBRA  of  1990.  The  proposed 
regulations  state  that  the  amount  of 
reimbursement  for  travel  expenses  for  a 
representative  shall  not  exceed  the 
maximum  amount  allowable  for  travel 
to  the  hearing  site  from  any  point  within 
the  geographic  area  of  the  office  having 
jurisdiction  over  the  hearing;  define  the 
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geographic  area  of  the  office  having 
jurisdiction  over  the  hearing;  and 
explain  how  we  determine  the 
maximum  amount  allowable  for  travel 
by  a  representative  based  on  the 
distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  area. 

We  also  propose  to  amend 
§§  404.999c(c)  and  416.1498(c)  to 
change  the  reference  from  41  CFR  part 
101-7  to  41  CFR  chapter  301,  where  the 
Federal  Travel  Regulations  are  now 
codified. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  result  in 
negligible  administrative  costs  and 
savings.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
rules  will  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  and  93.774,  Medicare; 
93.802-93.805,  Social  Security;  and  93.807, 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Aged,  Blind,  Death  benefits; 
Disability  benefits,  Insurance,  Old-Age 
Survivors,  and  Disability  insurance, 
Reporting  and  recordkeeping 
requirements,  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Medicaid,  Reporting  and 
recordkeeping  requirements, 
Supplemental  security  income  (SSI). 


Dated:  September  4, 1992. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Approved:  October  19, 1992. 

Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  subpart  J  of  part  404  and 
subpart  N  of  part  416  of  20  CFR  chapter 
III  are  amended  as  follows; 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows: 

Authority:  Secs.  201  (j),  205(a),  (b),  and  (d)- 
(h),  221(d),  and  1102  of  the  Social  Security 
Act;  31  U.S.C.  3720A;  42  U.S.C.  401(j), 

405(a),  (b),  and  (dHh),  421(d),  and  1302. 

2.  In  §  404.999c(c),  the  reference  to 
“41  CFR  part  101-7”  is  revised  to  read 
“41  CFR  chapter  301”. 

3.  Section  404.999c  is  amended  by 
redesignating  paragraph  (d)(3)  and  (d)(4) 
and  adding  a  new  paragraph  (d)(3)  to 
read  as  follows: 

§  404.999c  What  travel  expenses  are 
reimbursable. 

***** 

(d)  *  *  * 

(3)  For  travel  expenses  incurred  on  or 
after  April  1, 1991,  the  amount  of 
reimbursement  under  this  section  for 
travel  by  your  representative  to  attend  a 
disability  hearing  or  a  hearing  before  an 
administrative  law  judge  shall  not 
exceed  the  maximum  amount  allowable 
under  this  section  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing. 

(i)  The  geographic  area  of  the  office 
having  jurisdiction  over  the  hearing 
means,  as  appropriate — 

(A)  The  designated  geographic  service 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for  providing 
the  disability  hearing; 

(B)  If  a  Federal  disability  hearing 
officer  holds  the  disability  hearing,  the 
geographic  area  of  the  State  (which 
includes  a  State  as  defined  in 

§  404.2(c)(5)  and  also  includes  the 
Northern  Mariana  Islands)  in  which  the 
claimant  resides  or,  if  the  claimant  is 
not  a  resident  of  a  State,  in  which  the 
disability  hearing  is  held;  or 

(C)  The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
Appeals  hearing  office  having 
responsibility  for  providing  the 
administrative  law  judge  hearing. 

(ii)  We  or  the  State  agency  determines 
the  maximum  amount  allowable  for 
travel  by  a  representative  based  on  the 


distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  area.  In  determining  the 
maximum  amount  allowable  for  travel 
between  these  two  points,  we  or  the 
State  agency  apply  the  rules  in 
paragraphs  (a)  through  (c)  of  this  section 
and  the  limitations  in  paragraph  (d)(1) 
and  (4)  of  this  section.  If  the  distance 
between  these  two  points  does  not 
exceed  75  miles,  we  or  the  State  agency 
will  not  reimburse  any  of  your 
representative’s  travel  expenses. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

4.  The  authority  citation  for  subpart  N 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1631,  and  1633  of 
the  Social  Security  Act;  42  U.S.C.  1302, 1383, 
and  1383b;  sec.  6  of  Public  Law  98-460,  98 
Stat.  1802. 

5.  in  §  416.1498(c),  the  reference  to 
“41  CFR  part  101-7”  is  revised  to  read 
“41  CFR  chapter  301”. 

6.  Section  416.1498  is  amended  by 
redesignating  paragraph  (d)(3)  as  (d)(4) 
and  adding  a  new  paragraph  (d)(3)  to 
read  as  follows: 

§  416.1493  What  travel  expenses  are 
reimbursable. 

***** 

(d)  *  *  * 

(3)  For  travel  expenses  incurred  on  or 
after  April  1, 1991,  the  amount  of 
reimbursement  under  this  section  for 
travel  by  your  representative  to  attend  a 
disability  hearing  or  a  hearing  before  an 
administrative  law  judge  shall  not 
exceed  the  maximum  amount  allowable 
under  this  section  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing. 

(i)  The  geographic  area  of  the  office 
having  jurisdiction  over  the  hearing 
means,  as  appropriate — 

(A)  The  designated  geographic  service 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for  providing 
the  disability  hearing; 

(B)  If  a  Federal  disability  hearing 
officer  holds  the  disability  hearing,  the 
geographic  area  of  the  State  in  which 
the  claimant  resides  or,  if  the  claimant 
is  not  a  resident  of  a  State,  in  which  the 
disability  hearing  is  held;  or 

(C)  The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
Appeals  hearing  office  having 
responsibility  for  providing  the 
administrative  law  judge  hearing. 

(ii)  We  or  the  State  agency  determines 
the  maximum  amount  allowable  for 
travel  by  a  representative  based  on  the 
distance  to  the  hearing  site  from  the 
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farthest  point  within  the  appropriate 
geographic  area.  In  determining  the 
maximum  amount  allowable  for  travel 
between  these  two  points,  we  or  the 
State  agency  apply  the  rules  in 
paragraph  (a)  through  (c)  of  this  section 
and  the  limitations  in  paragraph  (d)(1) 
and  (4)  of  this  section.  If  the  distance 
between  these  two  points  does  not 
exceed  75  miles,  we  or  the  State  agency 
will  not  reimburse  any  of  your 
representative’s  travel  expenses. 

(FR  Doc.  93-1100  Filed  1-15-93;  8:45  am] 
BILLING  CODE  4190-29-M 


Food  and  Drug  Administration 

21  CFR  Ch.  1 
[Docket  No.  92N-0180] 

Withdrawal  of  Certain  Proposed  Rules; 
Opportunity  for  Public  Comment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
intent  to  withdraw  10  proposed  rules. 
FDA  intends  to  take  this  action  as  part 
of  its  continuing  comprehensive  review 
of  the  agency’s  regulations  process, 
which  includes  a  review  of  the  backlog 
of  proposed  rules  that  the  agency  has 
published  in  the  Federal  Register  but 
for  which  no  final  rule,  final  action,  or 
notice  of  withdrawal  has  been  issued. 
This  action  will  help  the  agency  focus 
its  limited  resources  on  higher  priority 
matters.  Before  withdrawing  these 
proposed  rules,  the  agency  invites 
public  comment  on  its  intended  action. 
DATES:  Comments  by  March  22, 1992. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  V.  Dutra,  Jr.,  Regulations  Policy 
and  Management  Staff  (HF-26),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3480. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28, 1991  (56 
FR  42668),  FDA  announced  its 
comprehensive  review  of  the  agency’s 
regulations  process,  including  a  review 
of  the  backlog  of  advance  notices  of 
proposed  rulemaking,  notices  of 
proposed  rulemaking,  and  other  notices 
for  which  no  final  rule  or  notice  of 
withdrawal  has  been  issued.  In  the 
Federal  Register  of  December  30, 1991 
(56  FR  67440),  FDA  published  a  final 


action  withdrawing  89  proposals.  This 
action  was  undertaken  partially  in 
response  to  criticism  that  the  agency’s 
backlog  of  pending  proposals  dilutes  the 
agency’s  ability  to  concentrate  its 
attention  on  higher  priority  regulations, 
for  example,  those  mandated  by  statute. 
FDA’s  current  review  encompasses 
proposed  rules  that  the  agency  has 
published  in  the  Federal  Register  but 
for  which  no  final  rules  or  notices  of 
withdrawal  have  been  issued. 

The  proposed  rules  which  are  the 
subject  of  this  notice  include  five 
proposals  which  were  published  before 
January  1, 1986,  but  which  were  not 
withdrawn  in  the  December  30, 1991, 
notice;  and  five  other  proposed  rules 
which  were  published  on  or  after 
January  1, 1986,  but  which  are  no  longer 
considered  viable  candidates  for  final 
action. 

I.  GRAS  Proposals 

In  the  December  30, 1991,  final 
withdrawal  document,  the  agency  stated 
that  it  had  decided  to  defer  its  decisions 
on  the  withdrawal  of  all  of  the  GRAS 
proposals  included  in  the  notice  of 
intent.  The  agency  also  said  that  it  was 
in  the  process  of  reexamining  the  issues 
involved  in  each  of  these  proposed 
regulations  that  implement  the  agency’s 
GRAS  review  program  and  expected  to 
decide  to  either  issue  a  final  rule  based 
on  the  proposal  and  the  received  public 
comments,  repropose  the  rulemaking 
proceeding,  or  withdraw  the  proposal. 
The  agency  said  it  would  announce  its 
decision  in  each  case  in  a  future  issue 
of  the  Federal  Register. 

After  further  consideration,  the 
agency  has  decided  to  continue  to  defer 
action  on  these  outstanding  GRAS 
proposals.  The  agency  believes  that 
withdrawal  of  some  or  all  of  these 
proposals  could  be  misleading  to  the 
public  and  industry  with  regard  to  the 
safety  of  the  proposed  GRAS  substance 
or  to  the  use  of  competing  substances 
for  the  same  purpose  in  food.  However, 
the  agency  has  not  yet  determined 
whether  it  should  issue  a  final  rule 
based  on  the  comments  it  already  has 
received  or  whether  it  will  repropose 
some  or  all  of  these  proposals  and  seek 
additional  comment.  The  agency  will 
continue  its  reexamination  of  the  issues 
involved  in  each  of  the  proposals  in  the 
context  of  its  GRAS  review  program.  As 
decisions  are  made,  the  agency  will 
publish  either  a  final  rule  or  a 
reproposal  in  future  issues  of  the 
Federal  Register. 

II.  Other  Proposals 

The  agency  has  identified  five 
proposals  published  before  1986,  which 
were  not  included  in  the  list  in  the 


August  28, 1991,  notice  of  intent.  The 
agency  is  proposing  to  withdraw  each  of 
these. 

These  five  proposals  include  two  of 
the  oldest  pending  documents:  (1) 
"Infection  in  Chickens,”  published  in 
1964  (no  Docket  No.)  and  (2)  Docket  No. 
89N-0421,  published  in  1971.  The 
"Infection  in  Chickens”  proposal  was 
inadvertently  omitted  from  the  August 
28, 1991,  published  list.  Docket  No. 
89N-0421  was  also  originally  proposed 
for  withdrawal  in  August  1991.  FDA 
received  comments  from  only  one  firm, 
which  supported  the  withdrawal  of  the 
proposed  rule.  In  December  1991,  the 
agency  deferred  a  decision  on  this  latter 
proposal,  and  now,  upon  further 
consideration,  has  decided  to  withdraw 
it  as  well  as  the  "Infection  in  Chickens” 
document.  These  proposals  are  now 
outdated  and  no  longer  provide  the 
basis  for  final  agency  action. 

The  remaining  three  proposals 
(Docket  Nos.  79N-0305,  79N-0306,  and 
77N-0336)  were  signed  by  the  Secretary 
of  Health  and  Human  Services  (HHS)  or 
were  companion  documents  to  an  HHS 
proposal  when  originally  published  and 
therefore  required  consultation  with  the 
Office  of  the  Secretary  before  FDA  could 
propose  their  withdrawal.  That 
consultation  has  now  occurred,  and  the 
Office  of  the  Secretary  concurs  with 
FDA’s  belief  that  if  final  action  on  the 
issues  raised  in  these  proposals  is  to  be 
made,  it  should  be  made  in  the  context 
of  the  most  current  information  and 
regulatory  need. 

In  a  continuing  effort  to  refine  the 
regulations  process,  the  agency  has 
identified  an  additional  five  pending 
proposed  rules,  which  it  believes  should 
also  be  withdrawn.  These  five  proposals 
were  published  after  January  1, 1986 
(Docket  Nos.  83N-0190,  83N-0192, 
85N-0030,  86N-0072,  and  89N-0378), 
and  are  not  currently  considered  high 
priority  within  the  agency.  Three  of 
these  proposals  (Dockets  Nos.  83N- 
0190,  83N-0192,  and  85N-0030)  were 
invitations  for  offers  to  submit  or  to 
develop  performance  standards  for 
certain  devices.  They  are  being 
Withdrawn  because  of  procedural 
changes  made  by  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA)  (Pub. 

L.  101-629).  The  SMDA  changed  the 
requirement  of  publishing  separate 
consecutive  notices  in  the  Federal 
Register  to  invite  submission  of 
proposed  standards  and  then  to  initiate 
the  development  of  a  performance 
standard.  Instead,  FDA  will  publish  a 
single  notice  of  proposed  rulemaking  for 
the  establishment,  amendment,  or 
revocation  of  a  performance  standard. 

For  the  other  two  proposals  (Docket 
Nos.  86N-0072  and  89N-0378),  the 
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agency  proposed  changes  to  these 
regulations,  but  alter  reviewing 
comments  and  current  data,  found  its 
existing  regulations  to  be  adequate. 

In  view  of  these  factors  and  limited 
agency  resources,  FDA  tentatively 
concludes  that  further  action  to  issue 
final  rules  based  on  each  of  these  five 
additional  proposals  is  not  warranted. 

In  addition  to  the  reasons  discussed 
above  for  proposing  to  withdraw  these 
10  proposed  rules,  the  agency 
acknowledges  that  a  relatively  large 
number  of  regulations  are  projected  to 
be  published  in  the  upcoming  year  (as 
reflected  in  the  Unified  Agenda  of 
Federal  Regulations  and  the  Regulatory 
Program  of  the  United  States 
Government).  Many  of  these  regulations 
are  required  to  be  published  by  statute. 
Given  the  agency’s  limited  resources 
and  its  commitment  to  meet  statutory 


deadlines,  FDA  must  set  priorities  for  its 
actions  on  regulations.  The  proposals 
listed  in  this  document  have  been 
determined  to  be  lower  in  priority  than 
those  on  the  Unified  Agenda  and  the 
Regulatory  Program,  and  since  it  is 
unlikely  that  the  agency  will  have  an 
opportunity  to  consider  the  issues 
involved  in  these  proposals  in  the 
foreseeable  future,  the  agency  believes 
that  these  proposals  should  be 
withdrawn. 

If  the  agency  does  withdraw  these 
proposed  rules,  that  action  would  not 
preclude  the  agency  from  reinstituting 
proceedings  to  promulgate  rules 
concerning  the  issues  addressed  in  the 
proposals  sometime  in  the  future. 
Should  the  agency  decide  to  undertake 
such  rulemaking,  it  will  repropose  the 
actions  and  provide  new  opportunities 
for  comment.  The  agency  advises. 


however,  that  in  some  cases,  the 
preambles  of  these  proposed  rules  may 
still  reflect  the  current  position  of  FDA 
on  the  matter  addressed.  Withdrawal  of 
a  proposal  is  not  intended  to  affect 
whatever  utility  the  preamble 
statements  may  currently  have  as 
indications  of  FDA’s  position  on  a 
matter  at  the  time  the  proposal  was 
published. 

For  the  reasons  set  out  above,  and 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  and  the  Public 
Health  Service  Act,  the  agency 
announces  its  intent  to  withdraw  the 
following  proposed  rules,  published  in 
the  Federal  Register  on  the  dates 
indicated.  To  aid  the  reader,  the  table 
below  identifies  the  title  or  name  of  the 
proposed  rule  and  contains  a  brief 
description  of  what  each  proposed  rule 
was  intended  to  accomplish. 


Tide  and  brief  description 

Docket  No. 

FR  publication  data 
and  ate 

Infection  in  Chickens;  Proposed  Nomenclature  Change;  proposal  to  modify  the  poultry  disease  term  “chronic  respiratory 
disease”  to  “complicated  chronic  respiratory  disease". 

None _ 

Jan.  1, 1964,  29  FR 

15. 

XyHtol;  Proposed  Revocation  of  Food  Additive  Regulation;  revocation  of  unlimited  use  of  xytltol  In  special  dietary  foods  as 
codified  in  CFR  121.1114  (as  recodified  in  21  CFR  172.395). 

89N-0421  . 

Oct.  20,  1971,  36  FR 
20306. 

Imminent  Hazard  Criteria  and  Procedure;  Proposed  Rule;  establishment  of  criteria  and  procedures  for  determining  whether 
approval  of  certain  human  and  animal  drugs  should  be  immediately  suspended  under  the  “imminent  hazard*'  provisions 
of  the  act1. 

79N-0305  _ 

Aug.  21, 1979,  44  FR 
48979. 

Imminent  Hazard  Determinations;  Separation  of  Functions;  Proposed  Rule;  rules  to  govern  the  separation  of  function  In 
withdrawal  proceedings  Involving  products  for  which  an  imminent  hazard  has  been  made  and  revocation  of  FDA  criteria 
for  making  recommendations  to  the  Secretary  concerning  imminent  hazard  determinations. 

79N-0306  . 

Aug.  21,  1979,  44  FR 
48963. 

Ejqxxt  of  Investigational  New  Animal  Drugs;  Tentative  Final  Rule;  provides  for  requirements  on  notification  and  labeling  In¬ 
vestigational  animal  drugs  tor  export 

77N-0336  _ 

Nov.  9,  1984, 49  FR 
44766. 

Medical  Devices;  Invitation  for  Offers  to  Submit  or  to  Develop  a  Performance  Standard  for  Vascular  Graft  Prosthesis  of  6 
Mittmeters  and  Greater  Diameter  request  for  any  existing  standard  as  a  proposed  performance  standard  for  the  vascu¬ 
lar  graft  prosthesis  of  6  mMmstsrs  and  greater  diameter,  or  to  submit  an  offer  to  develop  such  a  proposed  standard  or 
the  agency  wW  proceed  to  develop  a  performance  standard. 

83N-0190  . 

Jan.  6, 1966,  51  FR 
564. 

Medical  Devices,  invitation  for  Offers  to  Submit  or  to  Develop  a  Performance  Standard  for  Central  Nervous  system  Fluid 
Shunt  and  Components;  request  for  any  existing  standard  as  a  proposed  performance  standard  for  the  central  nervous 
system  fluid  shunt  and  components,  or  to  submit  an  offer  to  develop  such  a  proposed  standard  or  the  agency  wM  pro¬ 
ceed  to  develop  a  performance  standard. 

83N-0192 - 

Fab.  26,  1986,  51  FR 
6862. 

Medical  Devices;  tovtatton  tor  Offers  to  Submit  or  Develop  a  Performance  Standard  for  Continuous  Ventilator  and  Ventila¬ 
tor  Tubing;  request  for  any  existing  standard  as  a  proposed  performance  standard  tor  the  continuous  ventilator  and  for 
ventilator  tubing,  or  to  submit  an  offer  to  develop  such  a  proposed  standard  or  the  agency  win  proceed  to  develop  a  per¬ 
formance  standard. 

85N-0030  _ 

Apr.  3,  1986,  51  FR 
11516. 

Review  of  Inveetigetionei  Device  Exemptions  Regulations;  Invitation  to  Submit  Comments,  Data,  and  Information;  request 
for  Information  to  assist  FDA  In  assessing  the  benefits,  costs,  and  need  for  revision  of  these  regulations. 

86N-0G72  . 

July  25, 1936,  51  FR 
26830. 

Erythromycin  Capsules;  Proposed  Amendment  of  Dissolution  Standard  of  Erythromycin  Capsules;  by  amending  the  cur¬ 
rent  dissoMion  standard  (toe  Q  value)  horn  “85  percent  at  45  minutes"  to  “80  percent  at  60  minutes"  in  21  CFR 
436.542(c)  and  452.1 10c(bX3). 

89N-0378  . 

Oct.  26,  1989.  54  FR 
43582. 

’  Signsd  by  th*  Secretory  of  HHS. 


Interested  persons  may,  on  or  before 
March  22, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  concerning  the 
agency’s  intent  to  withdraw  the  above 
listed  proposed  rules  in  this  notice.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  end  with  the  docket  number 
of  the  individual  proposed  rule  set  out 
in  the  listing  above  if  the  comment 
relates  to  a  specific  proposal.  FDA  will 
consider  any  comments  received  and 


expects  to  publish  a  notice  in  the 
Federal  Register  announcing  the 
withdrawal  of  some  or  all  of  the 
proposed  rule  listed  above.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  January  13. 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-1205  Filed  1-15-93;  8:45  am] 

BILLING  COOt  4160-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

RIN  2900-AE40 

Schedule  for  Rating  Disabllitiea — The 
Cardiovascular  System 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
rating  schedule  for  the  cardiovascular 
system.  This  change  is  based  on  a 
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General  Accounting  Office  (GAO) 
recommendation  that  medical  criteria  in 
the  rating  schedule  be  reviewed  and 
updated.  The  intended  effect  is  to 
update  the  Schedule  Cor  Rating 
Disabilities  of  the  cardiovascular  system 
to  ensure  that  it  uses  current  medical 
terminology  and  criteria  for  evaluating 
disabilities  of. that  system.  This  is  one  of 
the  16  categories  of  disability  in  the 
rating  schedule  which  we  plan  to  revise. 
DATES:  Comments  must  be  received  on 
or  before  March  22, 1993.  Comments 
will  be  available  for  public  inspection 
until  March  30, 1993.  This  change  is 
proposed  to  be  effective  30  days  after 
the  date  of  publication  of  the  nnal  rules. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  Secretary  of  Veterans  Affairs 
(271  A),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 

Washington,  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170  at  die  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays),  until  March  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Seavey,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPLEMENTARY  INFORMATION:  In 

December  1988,  GAO  published  a  report 
entitled  VETERANS’  BENEFITS:  Need 
to  Update  Medical  Criteria  Used  in  VA’s 
Disability  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists,  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA’s 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  February 
26, 1990,  VA  published  an  advance 
notice  of  proposed  rulemaking  advising 
the  public  that  it  was  preparing  to  revise 
and  update  the  rating  schedule  for 
cardiovascular  disabilities.  Several 
comments  and  suggestions  were 
received  from  various  sources  including 
VA  employees  and  government 
agencies.  GAO  had  also  contracted  an 
outside  consultant  to  suggest  revisions 


to  the  cardiovascular  portion  of  the 
rating  schedule.  The  primary  objective 
of  this  review  is  to  update  the  medical 
terminology  and  criteria  used  to 
evaluate  disabilities  rather  than  to 
amend  the  percentage  evaluations 
assigned  to  each  level  of  severity,  albeit 
some  changes  in  evaluation  are 
proposed. 

Several  commenters  recommended 
that  functional  limitations  should 
ultimately  determine  levels  of  heart 
disability,  and  that  the  levels  of 
impairment  currently  shown  in  the 
rating  schedule  are  not  sufficient  to 
allow  meaningful  differentiations. 
Commenters  also  not  ad  that  some  of  the 
convalescent  periods  in  the  current 
rating  schedule  are  overly  generous, 
recommended  that  certain  archaic  terms 
be  removed  from  the  schedule  and 
noted  the  lack  of  a  diagnostic  code  for 
heart  transplants.  These  issues  have  all 
been  addressed  in  this  proposal. 

Sections  4.100, 4.101,  and  4.102 
currently  preface  the  cardiovascular 
schedule.  Section  4.100  describes  the 
common  types  of  heart  disease  and 
stresses  the  necessity  for  accurate 
diagnosis;  §  4.101  discusses  rheumatic 
heart  disease  and  associated  principles 
of  service  connection;  and  §  4.102 
explains  the  relationship  of  varicose 
veins  to  phlebitis.  We  propose  to 
replace  these  sections  with  provisions 
which  focus  attention  on  more  prevalent 
conditions  and  include  important  rules 
of  service  connection. 

The  opening  sentence  of  §  4.100 
currently  states  that  common  types  of 
heart  disease  are  of  rheumatic, 
syphilitic,  arteriosclerotic,  hypertensive, 
or  hyperthyroid  etiology.  Today, 
rheumatic  fever  with  resultant  heart 
disease  is  a  rare  occurrence  among 
servicepersons,  as  are  syphilitic  and 
hyperthyroid  heart  disease.  We 
therefore  propose  to  amend  the  opening 
sentence  to  read,  “Valvular  heart 
disease,  arteriosclerotic  heart  disease, 
and  arrhythmias  are  common  forms  of 
heart  abnormality.”  We  believe  this 
change  reflects  the  types  of  heart 
disorder  which  are  most  frequently 
encountered  when  rating  veterans’ 
claims.  Section  4.100  will  also  address 
the  issue  of  nonservice-connected 
arteriosclerotic  heart  disease  when  it  is 
superimposed  upon  a  service-connected 
heart  disorder.  If  the  signs  or  symptoms 
of  the  superimposed  disabilities  cannot 
be  satisfactorily  disassociated  from  the 
service-connected  condition,  they  will 
be  evaluated  as  resulting  from  the 
service-connected  disability.  Service 
connection,  however,  will  not  attach  to 
arteriosclerosis  or  its  clearly 
distinguishable  complications.  It  will 
further  require  that  a  coronary  occlusion 


or  thrombosis  which  racy  occur  (hiring 
military  service  be  service-connected 
regardless  of  any  preservice  history  of 
heart  disease.  This  situation  is  distinct 
from  the  mere  identification  of 
previously  existing  heart  disease  early 
in  service,  which  is  not  necessarily  a 
basis  for  service  connection. 

Section  4,101  will  provide  that 
hypertension  not  be  rated  separately 
from  any  underlying  renal  or  thyroid 
disease,  but  that  arteriosclerotic 
manifestations  developing  in  a  veteran 
previously  service-connected  for 
hypertension  be  service-connected  as 
secondary  to  the  hypertension. 

Varicose  veins  affecting  both  legs  are 
usually  caused  by  a  single  etiology 
common  to  both  legs.  Section  4.102  will 
provide  that  if  varicose  veins  in  one  leg 
are  held  service-connected,  varicose 
veins  developing  in  the  other  leg  within 
three  years  following  military  discharge 
will  likewise  be  considered  service- 
connected  in  the  absence  of  established 
intercurrent  cause. 

Because  advances  in  therapeutic 
medicine  have  significantly  reduced  the 
length  of  convalescent  periods  required 
following  many  cardiovascular  events 
and  therapeutic  procedures,  we  are 
proposing  to  revise  most  periods  of  total 
evaluation  provided  in  the  current 
schedule  for  rating  cardiovascular 
disabilities.  These  changes  will  permit  a 
more  accurate  and  timely  determination 
of  the  veteran’s  remaining  chronic 
impairment.  The  proposed  changes  have 
been  suggested  by  physicians 
experienced  in  the  treatment  of 
cardiovascular  conditions,  and  are 
deseed  to  reflect  the  period  during 
which  most  patients  can  be  expected  to 
recover. 

An  examination  will  be  scheduled  at 
the  expiration  of  the  100  percent 
convalescent  evaluations  to  determine 
the  precise  level  of  residual  disability. 
With  convalescent  periods  averaging  six 
months  or  longer,  it  is  difficult  to 
accurately  predict  the  time  of  recovery 
or  precise  outcome  of  a  claimant’s 
condition.  We  therefore  propose  to 
continue  the  total  evaluation  for  those 
conditions  until  the  veteran  is  examined 
and  the  results  of  this  examination  have 
been  reviewed  by  a  rating  board.  At  that 
time,  if  a  reduction  in  evaluation  is 
warranted,  it  would  be  implemented 
under  the  provisions  of  38  CFR  3.105(e). 
This  instruction  will  be  included  in  a 
Note  following  each  diagnostic  code 
which  specifies  a  convalescent  period  of 
six  months  or  longer. 

Under  diagnostic  code  7018,  the 
convalescent  period  for  implantable 
cardiac  pacemakers  (formerly  included 
under  diagnostic  code  7015)  will  be 
changed  from  one  year  to  two  months. 
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The  period  of  convalescence  for  the 
following  diseases  or  surgical 
procedures  will  be  changed  to  three 
months  from  the  six  months  currently 
specified:  active  rheumatic  heart  disease 
under  diagnostic  code  7000;  and 
myocardial  infarctions  under  diagnostic 
code  7005.  The  one  year  convalescent 
period  for  coronary  bypass  surgery 
under  diagnostic  code  7017  will  also  be 
changed  to  three  months.  The  period  of 
convalescence  for  the  following  surgical 
procedures  will  be  changed  to  six 
months  from  the  one  year  period 
currently  provided:  Heart  valve 
replacement  under  diagnostic  code 
7016;  and  aortic  aneurysms  under 
diagnostic  code  7110. 

Diagnostic  codes  7015,  7016,  7017, 
and  7110  currently  assign  one  month  of 
total  benefits  under  §  4.30  after  surgery 
followed  by  a  full  year  of  total  benefits 
under  disability  rating  criteria.  We 
propose  not  to  assign  §  4.30  benefits  in 
these  instances.  Instead,  a  100  percent 
rating  will  be  immediately  authorized 
without  resort  to  the  provisions  of 
§4.30. 

Following  certain  events  or  surgical 
procedures  we  are  proposing  periods  of 
convalescence  which  are  not  provided 
in  the  current  rating  schedule.  These 
periods  will  ensure  that  a  veteran  is 
totally  compensated  for  an  appropriate 
length  of  time  in  the  event  that  he  or  she 
is  unemployed  or  minimally  employed 
while  recovering  from  illness  or  surgery. 
For  episodes  of  infection  resulting  in 
heart  valve  damage,  three  months  of 
total  evaluation  for  convalescence  are 
proposed  under  diagnostic  code  7000 
for  valvular  heart  disease;  for  treatment 
following  detection  of  ventricular 
arrhythmias  under  diagnostic  code 
7011,  six  months;  for  cardiac 
transplantation  under  diagnostic  code 
7019,  one  year;  and  for  corrective 
surgery  of  any  large  artery  aneurysm 
under  diagnostic  code  7111,  six  months. 

Under  §4.104,  we  propose  to  retain 
the  division  of  diagnostic  codes 
classified  as  “Diseases  of  the  Heart,” 
and  “Diseases  of  the  Arteries  and 
Veins.”  Diagnostic  code  7000  will  apply 
to  valvular  heart  diseases  in  general,  as 
opposed  simply  to  rheumatic  heart 
disease,  which  has  become  a  less 
frequently  encountered  disease  among 
servicepersons.  Four  levels  of 
evaluation  have  been  defined  to  reflect 
functional  impairments  associated  with 
Valvular  heart  disease  (diagnostic  code 
7000),  and  Arteriosclerotic  heart  disease 
(diagnostic  code  7005).  These  criteria, 
which  have  been  included  under  both  of 
these  codes,  are  as  follow: 

Any  physical  activity  results  in 
fatigue,  palpitation,  dyspnea,  or  anginal 


pain;  or,  congestive  heart  failure  which 
is  chronic  or  persistent.  100 
Ordinary  physical  activity  such  as 
walking  or  climbing  stairs  at  a  normal 
pace  and  under  normal  conditions 
results  in  fatigue,  palpitation,  dyspnea, 
or  anginal  pain.  60 
Strenuous  physical  activity  such  as 
walking  or  climbing  stairs  at  a  rapid 
pace  or  under  stressful  conditions 
results  in  fatigue,  palpitation,  dyspnea, 
or  anginal  pain.  30 
No  limitation  of  physical  activity.  0 
These  descriptions  of  functional 
impairment  closely  follow 
classifications  used  by  the  New  York 
Heart  Association  and  the  Canadian 
Cardiovascular  Society.  They  are  clearer 
and  more  consistent  than  those  in  the 
current  schedule,  and  will  be  used  to 
determine  chronic  impairment  resulting 
from  valvular  and  arteriosclerotic  heart 
diseases.  Under  diagnostic  code  7011, 
Ventricular  arrhythmias,  the  criteria 
have  been  modified  to  reflect  the  nature 
of  these  disorders.  The  10  percent 
evaluation  level  for  identifiable  valvular 
lesion  will  no  longer  be  included  under 
diagnostic  code  7000.  Instead,  residuals 
of  valvular  heart  disease  will  be  rated 
according  to  actual  functional 
impairment. 

Endocarditis,  pericarditis,  and 
pericardial  adhesions  under  diagnostic 
codes  7001,  7002,  and  7003  are 
currently  rated  as  rheumatic  heart 
disease.  We  are  proposing  to  rate  these 
conditions  according  to  the  criteria 
proposed  under  diagnostic  code  7000, 
Valvular  heart  disease,  since  these 
conditions  generally  result  in  heart 
valve  damage.  Diagnostic  code  7004, 
Syphilitic  heart  disease,  also  currently 
rated  as  rheumatic  heart  disease,  will  be 
rated  under  diagnostic  code  7000  if 
there  is  valve  damage,  or  under 
diagnostic  code  7110  in  the  event  that 
the  infection  causes  an  aortic  aneurysm. 
The  words  “bacterial,  subacute,”  which 
currently  follow  the  word 
“endocarditis”  in  the  heading  of 
diagnostic  code  7001,  and  “bacterial  or 
rheumatic,  acute”  after  “pericarditis”  in 
the  heading  of  diagnostic  code  7002, 
have  been  deleted  to  permit 
consideration  of  the  wider  range  of 
conditions  causing  endocarditis  and 
pericarditis.  The  heading  of  diagnostic 
code  7005,  Arteriosclerotic  heart 
disease,  will  be  followed  by  parentheses 
enclosing  the  words  “Coronary  artery 
disease,”  which  is  a  term  commonly 
used  in  reference  to  this  disease 
category. 

The  rating  schedule  currently  assigns 
a  30  percent  evaluation  following  a  six 
month  convalescent  period  for  residuals 
of  a  myocardial  infarction.  At  the 
expiration  of  a  three  month  period  of 


convalescence,  we  propose  instead  to 
rate  residuals  of  a  myocardial  infarction 
according  to  the  formula  for  functional 
impairment  of  the  heart  under 
diagnostic  code  7005,  Arteriosclerotic 
heart  disease.  Rating  the  actual  residuals 
will  allow  the  assignment  of  an 
evaluation  reflecting  the  true  severity  of 
the  individual  disability. 

We  propose  to  rate  Hypertensive  heart 
disease  according  to  the  criteria 
proposed  under  Arteriosclerotic  heart 
disease,  diagnostic  code  7005,  since  this 
disease  causes  similar  functional 
limitations. 

Under  diagnostic  code  7008,  we 
propose  to  rate  hyperthyroid  heart 
disease  according  to  the  criteria 
proposed  under  diagnostic  code  7010, 
Supraventricular  arrhythmia,  since 
arrhythmia  is  the  usual  sequela  of 
hyperthyroid  heart  disease. 

Hyperthyroid  heart  disease  may 
alternatively  be  rated  under 
Hyperthyroidism  (diagnostic  code  7900) 
if  such  symptomatology  is  predominant. 
Under  diagnostic  code  7008,  the  rating 
schedule  currently  directs  the  rater  to 
“Refer  to  psychiatric  schedule”  when  a 
diagnosis  of  cardiac  neurosis  is 
encountered.  The  mention  of  cardiac 
neurosis  under  diagnostic  code  7008  is 
inappropriate  in  the  context  of  organic 
cardiovascular  disorders  and  will 
therefore  be  deleted. 

The  current  rating  schedule  identifies 
five  arrhythmias  under  the  following 
diagnostic  codes:  7010,  Auricular 
flutter,  paroxysmal;  7011,  Auricular 
fibrillation,  paroxysmal;  7012,  Auricular 
fibrillation,  permanent;  7013, 
Tachycardia,  paroxysmal;  and  7014, 
Sinus  tachycardia.  We  propose  to 
replace  these  codes  with  th8  categories 
of  Supraventricular  arrhythmias, 
diagnostic  code  7010,  and  Ventricular 
arrhythmias,  diagnostic  code  7011.  The 
new  categories  represent  a  distinction 
among  the  various  arrhythmias  based  on 
physiological  origin  and  disabling 
implications.  Diagnostic  code  7010  will 
provide  for  evaluations  of  30  and  10 
percent,  with  criteria  generally  parallel 
to  those  now  shown  under  diagnostic 
code  7013.  Ventricular  arrhythmias, 
which  are  more  serious  and 
lifethreatening,  will  be  evaluated  at 
levels  of  100,  60,  30,  and  0  percent.  In 
addition  to  the  periods  of  convalescence 
and  levels  of  functional  impairment 
previously  described,  a  100  percent 
evaluation  will  be  provided  in  the  event 
that  an  Automatic  Implantable 
Cardioverter  Defibrillator  (AICD)  is 
surgically  implanted.  The  AICD  is  a 
complex  device  requiring  such  frequent 
follow-up  that  a  total  evaluation  is 
warranted  following  implantation. 
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Tbe  torn  “auriculoventricular  block," 
the  current  heading  of  diagnostic  code 
7015,  is  outdated  and  will  be  replaced 
by  tbs  term  "Atrioventricular  block." 
Proposed  criteria  at  tbe  levels  of  60,  30, 
10,  and  0  percent  are  unchanged  since 
they  adequately  reflect  anticipated 
levels  of  severity.  The  omission  of  a  100 
percent  level,  removal  of  a  minimum  30 
percent  rating,  and  deletion  of  Note  (2) 
reflect  the  proposed  use  of  a  separate 
diagnostic  code  for  implantable 
pacemakers  under  diagnostic  code  7018. 
The  first  sentence  of  Note  (1)  currently 
slates  that  cases  of  AV  block  may  be 
encountered  with  supraventricular 
tachycardia  or  pathological  bradycardia. 
The  next  sentences  describe  examples  of 
Mobitz  blocks,  and  Wenckebach’s 
phenomenon,  and  varying  degrees  of 
AV  block  associated  with 
tachyarrhythmias  or  other  severe 
disturbances  in  rate  or  rhythm  which 
should  be  submitted  to  the  Director  of 
the  Compensation  and  Pension  Service 
for  a  review  of  their  disabling 
significance.  We  propose  to  eliminate 
the  specific  reference  to  Mobitz  blocks 
and  Wenckebach’s  phenomenon,  since 
there  are  other  types  of  cases  which  are 
appropriate  for  submission  to  the 
Director  for  review.  The  words  ‘‘On  the 
other  hand,  *  *  which  precede  the 
last  sentence  of  Note  (1),  will  also  be 
removed  since  no  useful  function  is 
served  by  their  retention. 

Following  the  convalescent  periods 
after  heart  valve  replacement  under 
diagnostic  code  7016  and  coronary 
artery  bypass  under  diagnostic  code 
7017,  residual  impairments  will  be  rated 
on  the  underlying  disability,  rather  than 
assigning  a  minimum  rating  of  30 
percent  currently  specified  under  these 
codes. 

The  heading  of  ‘‘coronary  artery 
bypass”  under  diagnostic  code  7017 
will  be  amended  to  “coronary  bypass 
surgery*”  which  more  accurately 
describes  the  procedure  in  question. 

We  propose  to  add  two  diagnostic 
codes  pertaining  to  surgical  procedures 
which,  require  periods  of  convalescence. 
For  implantable  cardiac  pacemakers 
(currently  included  under  diagnostic 
code  7015),  diagnostic  code  7018  will  be 
added;  diagnostic  code  7019  will  be 
assigned  for  cardiac  transplantation. 
Following  implantation  of  a  pacemaker 
with  two  months  of  total  evaluation  for 
convalescence,  residuals  will  be  rated 
under  diagnostic  code  7010,  7011,  or 
7015  depending  on  underlying 
dysfunction.  A  minimum  evaluation 
(now  shewn  as  30  percent  under 
diagnostic  code  7015)  will  not  be 
assigned.  After  one  year  of  total 
evaluation  for  convalescence,  residuals 
of  cardiac  transplantation  surgery  will 


be  rated  as  Arteriosclerotic  heart  disease 
(diagnostic  code  7005)  since  the 
anticipated  functional  limitations  are 
summarized  under  that  code.  As  long  as 
the  veteran  remains  on 
immunosuppressive  medication, 
however,  a  minimum  30  percent 
evaluation  would  be  assigned  because 
immunosuppression  renders  a  patient 
susceptible  to  potentially  serions 
complications. 

Under  diagnostic  code  7020,  we 
propose  to  add  Cardiomyopathy,  which 
will  include  diseases  of  the  heart 
muscle  not  due  to  ischemic, 
hypertensive,  congenital,  valvular  or 
pericardial  disease.  Since  this  category 
of  disease  causes  functional  limitations 
similar  to  arteriosclerotic  heart  disease, 
it  will  be  rated  according  to  the  criteria 
proposed  under  diagnostic  code  7005. 

Several  changes  are  proposed  under 
"Diseases  of  the  Arteries  and  Veins.” 

We  propose  to  eliminate  diagnostic  code 
7100,  Arteriosclerosis,  general.  The 
compensable  evaluation  criterion  now 
shown  under  this  code  as  “slight 
weakening  of  bodily  vigor”  is  too 
imprecise  to  be  of  value  in  accurately 
assessing  disability.  Arteriosclerotic 
manifestations  such  as  renal,  cardiac,  or 
cerebral  conditions,  will  be  rated  under 
the  body  system  they  affect  instead  of 
under  a  single  diagnostic  code. 

Under  diagnostic  code  7101, 
Hypertensive  vascular  disease,  a  60 
percent  evaluation  is  currently 
prescribed  for  severe  symptoms  if 
diastolic  blood  pressure  readings  are 
predominantly  130  or  more.  A  veteran 
with  moderately  severe  symptoms 
having  diastolic  readings  predominantly 
120  or  more  is  entitled  to  a  40  percent 
evaluation.  With  definite  symptoms  and 
diastolic  readings  predominantly  110  or 
more,  a  20  percent  evaluation  is 
prescribed.  Since  primary  hypertension 
is  generally  recognized  as  asymptomatic 
until  complications  develop,  we 
propose  to  remove  the  requirement  for 
symptomatology  at  the  60,  40,  and  20 
percent  levels.  In  recent  years,  elevated 
systolic  readings  have  assumed 
increasing  significance  in  the 
assessment  of  disability  resulting  from 
hypertension.  In  addition  to  die 
diastolic  readings  already  specified,  we 
propose  that  hypertension  also  qualify 
for  the  10  or  20  percent  levels  in  the 
event  certain  levels  of  systolic  blood 
pressure  are  met  or  exceeded.  Diastolic 
pressure  predominantly  100  or  mere,  or 
systolic  pressure  predominantly  160  or 
more,  will  qualify  for  a  10  percent 
evaluation;  diastolic  pressure 
predominantly  110  or  more,  or  systolic 
pressure  predominantly  200  or  more, 
will  qualify  for  20  percent.  Note  (1), 
which  currently  follows  diagnostic  code 


7101,  emphasizes  the  importance  of 
careful  diagnosis  and  repeated 
measurements  of  blood  pressure  prior  to 
assignment  of  the  40  percent  and  60 
percent  evaluations.  We  propose  to 
amend  this  Note  to  state  that  careful  and 
repeated  measurements  of  blood 
pressure  readings  are  required  prior  to 
the  assignment  of  any  compensable 
evaluation. 

The  heading  under  diagnostic  code 
7110  has  been  changed  from 
“Aneurysm,  aortic,  fusiform,  saccular, 
dissecting  and/or  with  stenosis”  to 
“Aortic  aneurysm  of  any  type.”  This 
heading  will  allow  for  die  rating  of  all 
true  aortic  aneurysms.  In  addition  to  a 
total  evaluation  following  surgical 
repair,  a  100  percent  rating  will  be 
assigned  if  an  aortic  aneurysm  of  5  cms. 
in  diameter  or  greater  is  detected.  The 
risk  of  rupture  for  these  patients  is  such 
that  gainful  employment  is  ordinarily 
precluded.  A  minimum  evaluation  of  20 
percent  is  currently  assigned  under  this 
diagnostic  code  following  graft 
insertion.  We  propose  to  eliminate  a 
minimum  evaluation  following  surgery, 
and  instead  rate  residuals  according  to 
the  organ  systems  involved  and  the 
extent  to  winch  they  are  affected.  We 
believe  this  procedure  will  provide  a 
rating  specialist  more  flexibility  and 
accuracy  in  evaluating  a  veteran’s  post- 
sureical  condition. 

under  diagnostic  code  7112, 
Aneurysm,  any  small  artery,  a 
compensable  level  of  10  percent  is 
currently  available.  The  level  of 
evaluation  described  as  “mild"  under 
diagnostic  code  7118,  Angioneurotic 
edema,  is  currently  evaluated  as  10 
percent  disabling.  We  propose  to  assign 
non-compensable  evaluations  for  both 
of  these  levels.  An  aneurysm  of  a  small 
artery  is  not  disabling  to  any  significant 
degree,  nor  are  “infrequent  attacks  of 
slight  extent  and  duration"  when 
considering  angioneurotic  edema. 

We  propose  to  change  the  wording  of 
the  heading  under  diagnostic  code  7111 
from  “Artery,  any  large  artery,  aneurysm 
of’  to  “Aneurysm,  any  large  artery.” 
Under  diagnostic  code  7112,  the 
heading  will  be  changed  from  “Artery, 
small,  aneurysmal  dilatation  of’  to 
“Aneurysm,  any  small  artery.”  These 
changes  are  for  the  sake  of  simplicity 
and  represent  no  substantive 
amendment. 

Although  not  expressly  stated, 
Arteriosclerosis  obliterans,  diagnostic 
code  7114,  and  Thromboangiitis 
obliterans  (Buerger’s  disease),  diagnostic 
code  7115,  are  currently  rated  according 
to  the  criteria  for  diagnostic  code  7116, 
Claudication,  intermittent. 
Arteriosclerosis  obliterans  and 
thromboangiitis  obliterans  are  occlusive 
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arterial  diseases,  and  intermittent 
claudication  is  a  common  manifestation 
of  these  conditions.  Since  it  is  not  a 
disease  entity,  we  propose  to  delete 
diagnostic  code  7116  (Claudication, 
intermittent)  and  establish  a  general 
formula  for  rating  occlusive  arterial 
diseases  under  diagnostic  codes  7114 
and  7115.  Under  this  formula,  we 
propose  to  modify  the  evaluation 
criteria  currently  found  under 
diagnostic  code  7116.  The  60  and  40 
percent  levels  will  be  changed  to  permit 
more  accurate  assessments  of  severity. 
Currently,  the  criteria  for  60  percent  are 
specified  as  “Persistent  coldness  of 
extremity  with  claudication  on  minimal 
walking."  For  40  percent,  the  criteria 
read  as  “Well-established  cases,  with 
intermittent  claudication  or  recurrent 
episodes  of  superficial  phlebitis.” 
“Minimal  wallting”  will  be  defined  as  • 
less  than  3  miles  per  hour,  and  physical 
findings,  such  as  hair  loss  and  skin 
changes,  will  be  included  under  the 
criteria  necessary  for  40  percent.  The 
criteria  for  the  100  percent  level 
currently  read  as  “Severe  form  with 
marked  circulatory  changes  such  as  to 
produce  total  incapacity  or  to  require 
house  or  bed  confinement.”  We  propose 
to  eliminate  the  words  “or  to  require 
house  or  bed  confinement”  since  they 
suggest  a  degree  of  entitlement  more 
consistent  with  special  monthly 
compensation.  A  similar  change  to  the 
100  percent  criteria  will  be  made  under 
diagnostic  code  7117  for  Raynaud’s 
syndrome. 

Under  diagnostic  code  7111, 
Aneurysm,  any  large  artery,  60  and  40 
percent  levels  are  currently  assigned  for 
symptomatic  states  affecting  the  lower 
and  upper  extremities.  A  20  percent 
level  is  also  prescribed  as  a  minimum 
rating  following  surgery.  Once 
symptomatic,  surgical  correction  of  such 
aneurysms  is  generally  required  because 
of  the  serious  nature  of  the  condition. 
We  therefore  propose  to  rate  the 
symptomatic  states  as  totally  disabling 
until  six  months  following  surgery'. 
Instead  of  assigning  a  minimum  20 
percent  evaluation  following  surgery, 
postoperative  residuals  will  be  rated 
according  to  the  formula  for  rating 
occlusive  arterial  diseases  following 
diagnostic  codes  7114  and  7115.  We 
believe  this  procedure  will  provide  a 
rating  specialist  more  flexibility  in 
assigning  an  accurate  evaluation  of  a 
veteran’s  post-surgical  condition. 

Under  diagnostic  code  7117, 
Raynaud's  disease,  we  propose  to 
amend  the  heading  to  "Raynaud’s 
syndrome."  This  term  includes 
Raynaud’s  disease  as  well  as  Raynaud’s 
phenomenon,  and  therefore  embraces  a 
wider  clinical  spectrum.  The  Note 


following  diagnostic  code  7117  has  been 
amended  to  include  diagnostic  code 
7119  when  considering  unilateral  and 
bilateral  involvements.  The  Note  has 
also  been  revised  in  order  to  clarify  the 
directions  for  properly  calculating 
percentage  evaluations  when  one  or 
more  extremities  are  affected  by 
vascular  disease.  No  substantive  change 
in  rating  procedure  is  intended  by  this 
revision. 

Under  diagnostic  code  7119, 
Erythromelalgia,  evaluation  criteria  are 
specified  as  “severe,”  “moderate,”  and 
“mild”  for  the  40,  20,  and  10  percent 
levels,  respectively.  No  elaborating 
criteria  are  provided  to  explain  what 
these  words  are  intended  to  mean  in 
this  context.  Erythromelalgia  is  very  rare 
and  if  encountered  may  be 
appropriately  rated  under  the  criteria  for 
Raynaud’s  syndrome,  diagnostic  code 
7117.  We  propose  to  add  an  instruction 
to  that  effect  under  diagnostic  code 
7119. 

The  words  “pronounced,”  “severe,” 
“moderately  severe,”  and  “moderate” 
now  precede  the  evaluation  criteria  for 
the  compensable  evaluations  under 
diagnostic  code  7120,  Varicose  veins. 
These  words  will  be  removed  since  they 
do  not  significantly  help  to  explain  or 
clarify  the  specific  evaluation  criteria 
which  they  precede.  The  0  percent  level 
under  diagnostic  code  7120  which  is 
currently  shown  as  “Mild;  or  with  no 
symptoms”  will  be  eliminated  since  the 
criteria  provided  are  not  substantially 
meaningful.  Criteria  for  the  non- 
compensable  level  will  no  longer  be 
specified.  As  v.ith  every  instance  in  the 
rating  schedule,  when  the  criteria  for 
compensable  evaluations  are  not  met,  a 
0  percent  evaluation  will  be  assigned. 
Parts  of  certain  criteria  under  diagnostic 
code  7120  will  be  enclosed  by 
parentheses  simply  to  clarify  the  main 
ideas  intended.  A  similar  change  is 
proposed  under  diagnostic  code  7121, 
Phlebitis  or  thrombophlebitis. 

We  are  not  proposing  to  change 
terminology  or  assigned  evaluations 
under  diagnostic  codes  7006,  7113,  or 
7122.  As  currently  shown,  they 
adequately  describe  the  designated 
disabilities  and  levels  of  severity. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-512.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulator)’  flexibility 


analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  June  9, 1992. 

Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B — Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155. 

2.  Sections  4.100,  4.101,  4.102,  and 
4.104  are  revised  to  read  as  follows: 

S  4.100  Forms  of  heart  disorder. 

Valvular  heart  disease,  arteriosclerotic 
heart  disease,  and  arrhythmias  are 
common  forms  of  heart  abnormality.  If 
arteriosclerotic  heart  disease  which  is 
not  service-connected  is  superimposed 
upon  either  a  service-connected 
valvular  heart  disease  or  arrhythmia,  the 
signs  or  symptoms  which  cannot  be 
satisfactorily  disassociated  from  the 
service-connected  condition  shall  be 
evaluated  as  resulting  from  the  service- 
connected  disability.  Since  there  is  no 
etiological  relationship  between 
arteriosclerotic  heart  disease  and  a 
valvular  heart  disease  or  arrhythmia, 
however,  service  connection  will  not 
attach  to  arteriosclerosis  or  to  its  clearly 
distinguishable  complications.  Any 
sudden  development  during  service  of 
coronary  occlusion  or  thrombosis  shall 
be  service-connected;  however,  mere 
identification  of  coronary  artery  disease 
upon  routine  examination  early  in 
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service  is  not  a  basis  for  service 
connection. 


§4.101  Hypertension. 

Elevation  of  blood  pressure  due  to 
thyroid  or  renal  disease  should  not  be 
rated  separately  from  the  primary  cause. 
If  any  arteriosclerotic  manifestations  are 
diagnosed  in  a  veteran  who  presents  a 
service-connected  hypertension,  they 
are  to  be  held  service-connected  through 
their  relationship  to  the  hypertension. 

§4.102  Varicoss  veins. 


With  severe  varicose  veins,  tests  to 
determine  impairment  of  deep  return 
circulation  are  essential.  With  phlebitis, 
or  impairment  of  deep  return 
circulation,  the  appropriate  higher 
rating  should  be  applied.  With  varicose 
veins  developing  in  one  leg  during 
service,  and  held  service-connected, 
varicose  veins  subsequently  developing 
in  the  second  leg  within  three  years 
shall  be  considered  service-connected  in 
the  absence  of  established  intercurrent 
cause. 

§4.103  [Reserved] 

§  4.104  Schedule  of  ratings — 
cardiovascular  system. 

Diseases  of  the  Heart 


Rating 


7000  Valvular  heart  disease: 

To  include  rating  of  rheumatic  heart  dis¬ 
ease  and  syphilitic  heart  disease,  and 
sequelae  Involving  valvular  heart  dam¬ 
age  from  endocarditis,  pericarditis,  or 
trauma. 

Active  infections  with  valvular  heart  dam¬ 
age  for  three  months  following  ces¬ 
sation  of  therapy . 

Any  physical  activity  results  in  fatigue, 
palpitation,  dyspnea,  or  anginal  pain; 
or  congestive  heart  failure  which  is 

chronic  or  persistent  . . . . . 

Ordinary  physical  activity  such  as  walk¬ 
ing  or  climbing  stairs  at  a  norma!  pace 
and  under  normal  conditions  results  in 
fatigue,  palpitation,  dyspnea,  or 

anginal  pain  . 

Strenuous  physical  activity  such  as  walk¬ 
ing  or  climbing  stairs  at  a  rapid  pace 
or  ur.cer  stressful  conditions  results  in 
fatigue,  palpitation,  dyspnea,  or 

anginal  pain  . 

No  limitation  of  physical  activity . 

7001  Endocarditis— Rate  as  valvular 
heart  disease. 

7002  Pericarditis. — Rate  as  valvular  heart 
disease. 

7003  Adhesions,  pericardial. — Rate  as 
valvular  heart  disease. 

7004  Syphilitic  heart  disease.— Rate  as 
valvular  heart  disease  (diagnostic  code 
7000)  or  Aortic  aneurysm  (diagnostic 
code  7110). 

7005  Arteriosclerotic  heart  disease  (Coro¬ 
nary  artery  disease): 

To  Include  rating  of  cardiomyopathies 
and  hypertensive  heart  disease. 

During  and  for  three  months  following 
typical  myocardial  infarction . 


100 

100 


60 


30 

0 


100 


Diseases  of  the  Heart— Continued 


Diseases  of  the  Heart— Continued 


Rating 


Any  physical  activity  results  In  fatigue, 
palpitation,  dyspnea,  or  anginal  pain; 
or  congestive  heart  failure  which  Is 

chronic  or  persistent  . . 

Ordinary  physical  activity  such  as  walk¬ 
ing  or  climbing  stairs  at  a  normal  pace 
and  under  normal  conditions  results  In 
fatigue,  palpitation,  dyspnea,  or 

anginal  pain  . 

Strenuous  physical  activity  such  as  walk¬ 
ing  or  climbing  stairs  at  a  rapid  pace 
or  under  stressful  conditions  results  In 
fatigue,  palpitation,  dyspnea,  or 

anginal  pain  . 

No  limitation  of  physical  activity . 

7006  Myocardium,  infarction  of,  due  to 
thrombosis  or  embolism. — Rate  as 
arteriosclerotic  heart  disease- 

7007  Hypertensive  heart  disease. — Rate 
as  arteriosclerotic  heart  disease. 

7008  Hyperthyroid  heart  disease  — Rate 
as  Supraventricular  arrhythmia  (diag¬ 
nostic  code  7010)  or  Hyperthyroidism 
(diagnostic  code  7900)  according  to  pre¬ 
dominant  symptomatology. 


100 


60 


30 

0 


Note.— This  rating  is  not  to  be  combined 
with  ratings  for  hyperthyroidism.. 

7010  Supraventricular  arrhythmias: 

Atrial  fibrillation,  paroxysmal  or  other  su¬ 
praventricular  tachycardia,  with  severe 
frequent  attacks  despite  therapy . 

Atrial  fibrillation,  permanent  (lone  atrial  fi¬ 
brillation);  or  infrequent  or  mild  attacks 
documented  by  ECG  or  Hotter . 

7011  Ventricular  arrhythmias  (sustained): 
Symptomatic  with  syncope  or  dizziness 

requiring  hospitalization  for  Initial  eval¬ 
uation  and  drug  trials  from  presen¬ 
tation  up  to  six  months;  or  requiring 
ventricular  aneurysmectomy  and  tor 
six  months  following  hospital  admis¬ 
sion  for  surgery;  cr  requiring  implanta¬ 
tion  of  an  Automatic  Implantable 

Cardioverter  Defibrillator . 

Any  physical  activity  may  cause  palpita¬ 
tions  or  symptoms  of  arrhythmia  . 

Ordinary  physical  activity  such  as  walk¬ 
ing  or  climbing  stairs  at  a  normal  pace 
and  under  normal  conditions  results  In 
palpitations  or  symptoms  of  arrhythmia 
Strenuous  physical  activity  such  as  walk¬ 
ing  or  climbing  stairs  at  a  rapid  pace 
or  under  stressful  conditions  results  in 
palpitations  or  symptoms  of  arrhythmia 
No  limitation  of  physical  activity . 


30 

10 


100 

100 

60 

30 

0 


Note.— The  100  percent  rating  tor  six 
months  subsequent  to  surgery  or 
treatment  shall  be  assigned  as  of  the 
date  ot  hospital  admission,  and  shall 
continue  for  six  months.  A  VA  exam¬ 
ination  is  mandatory  at  the  expiration 
of  the  six-month  period  and  any 
change  in  evaluation  based  upon  that 
examination  shall  be  subject  to  the 
provisions  of  §3.105(e)  of  this  chapter.. 

7015  Atrioventricular  block: 

Complete;  with  Stokes-Adams  attacks 
several  times  a  year  despite  the  use 
of  medication  or  management  of  the 

heart  block  by  pacemaker . 

Complete;  without  syncope . 

Incomplete;  without  syncope  but  occa¬ 
sionally  symptomatic  . . 

Incomplete;  asymptomatic,  without  syn¬ 
cope  or  need  for  medicinal  control 
after  more  than  one  year . . . 


60 

30 

10 

0 


Rating 


Note.— Atrioventricular  block,  partial  or 
complete,  may  be  present  and  associ¬ 
ated  with  and  related  to  the  supra¬ 
ventricular  tachycardias  or  pathological 
bradycardia.  Such  unusual  cases 
should  be  submitted  to  the  Director. 
Compensation  and  Pension  Service. 

Simple  delayed  P-R  conduction  time, 

In  the  absence  of  other  evidence  of 
cardiac  disease,  is  not  a  disability. 

7016  Heart  valve  replacement  (pros¬ 
thesis): 

For  six  months  following  hospital  admis¬ 
sion  for  implantation . . . . .  100 

Thereafter  rate  as  valvular  heart  disease 
or  arteriosclerotic  heart  disease. 

Note.— The  100  percent  rating  for  six 
months  subsequent  to  surgery  shall  be 
assigned  as  of  the  date  of  hospital  ad¬ 
mission,  and  shad  continue  for  six 
months.  A  VA  examination  Is  manda¬ 
tory  at  the  expiration  ot  the  six-month 
period  and  any  change  in  evaluation 
based  upon  that  examination  shall  be 
subject  to  the  provisions  of  §  3.105(e) 
of  this  chapter. 


7017  Coronary  bypass  surgery: 

For  three  months  following  hospital  ad¬ 
mission  tor  surgery  . 

Thereafter  rate  as  arteriosclerotic  heart 
disease. 

7018  Implantable  cardiac  pacemakers: 

For  two  months  following  hospital  admis¬ 
sion  for  implantation . . 

Thereafter  rate  under  diagnostic  code 
7010, 7011,  or  7015. 

Note.— Rate  implantation  of  an  Auto¬ 
matic  implantable  Cardioverter 
Defibrillator  under  diagnostic  code 
7011. 


100 


100 


7019  Cardiac  transplantation: 

For  one  year  following  hospital  admis¬ 
sion  for  surgery . . 

Thereafter  rate  as  arteriosclerotic  heart 
disease,  except  as  long  as  patient  Is 
on  Immunosuppression  medication, 

minimum  rating  . . 

Note.— The  100  percent  rating  for  one 
year  subsequent  to  surgery  shall  be 
assigned  as  of  the  date  ot  hospital  ad¬ 
mission,  and  shall  continue  lor  one 
year.  A  VA  examination  is  mandatory 
at  the  expiration  of  the  1-year  period 
and  any  change  in  evaluation  based 
upon  that  examination  shall  be  subject 
to  the  provisions  of  §  3.105(e)  of  this 
chapter. 

7020  Cardiomyopathy. — Rate  as 

arteriosclerotic  heart  disease. 

7101  Hypertensive  vascular  disease  (es¬ 
sential  arterial  hypertension): 

Diastolic  pressure  predominantly  130  or 

more . . . . 

Diastolic  pressure  predominantly  120  or 

more . 

Diastolic  pressure  predominantly  110  or 
more,  or  systolic  pressure  predomi¬ 
nantly  200  or  more . — 

Diastolic  pressure  predominantly  100  or 
more,  or  systolic  pressure  predomi¬ 
nantly  160  or  more . 

Note  (1). — Careful  and  repeated  meas¬ 
urements  of  blood  pressure  readings 
are  required  prior  to  the  assignment  of 
any  compensable  evaluation. 


100 


30 


60 

40 

20 

10 
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Diseases  of  the  Heart— Continued 


Diseases  of  the  Heart— Continued 


Diseases  of  the  Heart— Continued 


Rating 


Not*  (2).— Whan  continuous  medication 
Is  shown  necessary  lor  oontrol  of  hy¬ 
pertension  with  a  history  of  diastolic 
blood  pressure  predominantly  100  or 
more,  a  minimum  rating  of  10  percent 
will  be  assigned. 


7110  Aortic  aneurysm  of  any  type: 

For  six  months  following  hospital  admis¬ 
sion  for  surgical  correction  (with  any 
type  graft)  If  5  cms.  or  larger  In  diame¬ 
ter  _ _ _ _ _  100 

If  exertion  and  exercise  is  precluded _  60 

Thereafter  rate  residual  of  graft  insertion, 
according  to  organ  systems  affected. 


Note.— The  100  percent  rating  for  six 
months  subsequent  to  surgery  shall  be 
assigned  as  of  the  date  of  hospital  ad¬ 
mission,  and  shad  continue  for  six 
montos.  A  VA  examination  Is  manda¬ 
tory  at  the  expiration  of  the  six-monto 
period  and  any  change  in  evaluation 
based  upon  that  examination  shall  be 
subject  to  the  provisions  of  $3.105<e) 
of  this  chapter. 


7111  Aneurysm,  any  large  artery: 

Once  symptomatic,  until  surgery  is  per¬ 
formed  and  for  six  months  after  hos¬ 
pital  admission  for  surgery _ 

Rate  postoperative  residuals  under  the 
General  Rating  Formula  for  Occlusive 
Arterial  Diseases. 

Note.— The  100  percent  rating  for  six 
months  subsequent  to  surgery  shall  be 
assigned  as  of  the  date  of  hospital  ad¬ 
mission,  and  shall  continue  for  six 
months.  A  VA  examination  Is  manda¬ 
tory  at  the  expiration  of  the  six-month 
period  and  any  change  In  evaluation 
based  upon  that  examination  shall  be 
subject  to  the  provisions  of  §  3.106(e) 
of  this  chapter. 

71 12  Aneurysm,  any  small  artery _ 

7113  Arteriovenous  aneurysm,  traumatic: 
With  cardiac  Involvement,  minimum  rat- 

Without  cardiac  involvement  with  marked 
vascular  symptoms 

Lower  extremity  _ _ ........ 

Upper  extremity . . 

With  definite  vascular  symptoms 

Lower  extremity _ j _ _ 

Upper  extremity _ 

71 14  Arteriosclerosis  obUterans. 

7115  Thrombo-angiitis  obliterans 

(Buerger's  disease). 

General  Rating  Formula  for  Occlusive  Arte¬ 
rial  Diseases  (diagnostic  codes  7114 
and  7115): 

Severe,  with  marked  physical  signs  pro¬ 
ducing  total  incapacity  . 

Claudication  on  minimal  walking  (less 
than  3  miles  per  hour  on  a  level 
grade)  with  persistent  coldness  of  the 

extremity  _ _ _ _ _ _ 

Well-established  cases  of  intermittent 
c'audtcetion,  with  associated  physical 

findings  (hair  loss,  skin  changes)  . . 

Minimal  circulatory  impairment,  with 
paresthesias,  temperature  changes 
and  occasional  claudication _ 

7117  Raynaud's  syndrome: 

Severe  form  with  marked  circulatory 
changes  producing  total  incapacity  ..... 

Multiple  painful,  ulcerated  areas  _ 

Frequent  vasomotor  disturbances  char¬ 
acterized  by  blanching,  rubor,  and  cy¬ 
anosis  . . . . ..... . . 

Occasional  attacks  of  blanching  or  flush¬ 
ing  - - - - 


100 


0 


60 


50 

40 

30 

20 


100 


60 


40 


20 


100 

60 


40 

2C 


Rating 


Note  (1). — Scheduler  evaluations  under 
diagnostic  codes  7114,  7115,  7117, 
and  7119  are  for  application  to  one 
arm  or  teg.  If  both  an  arm  and  a  teg 
are  affected  and  each  Is  separately 
evaluated  as  more  than  20  percent 
disabling,  the  percentages  of  both  ex¬ 
tremities  shad  be  combined  and  as¬ 


signed  as  the  evaluation  under  diag¬ 
nostic  code  7114,  7115,  7117,  or 
7119.  If  one  or  both  extremities  are 


evaluated  as  20  percent  disabling  or 
less,  the  higher  of  the  two  evaluations 
shall  be  the  total  evaluation  for  both. 


Note  (2).— With  both  arms  or  both  tegs 
affected,  each  arm  or  teg  separately 
evaluated  as  more  than  20  percent 
disabling,  10  percent  shall  be  added  to 
the  higher  evaluation  and  assigned  as 
the  total  evaluation  for  both.  If  one  or 
boft  extremities  are  evaluated  as  20 
percent  disabling  or  less,  the  higher 
evaluation  shall  be  used  as  the  total 
evaluation  for  both. 

Note  (3).— With  more  than  two  extrem¬ 
ities  affected,  the  extremities  shall  first 
be  divided  into  upper  and  lower 
groups.  An  evaluation  shall  then  be 
determined  tor  each  group,  the  bilat¬ 
eral  invotvement(s)  evaluated  accord¬ 
ing  to  the  procedure  described  under 
Note  (2)  above.  If  each  group  of  upper 
and  lower  extremities  is  separately 
more  than  20  percent  disabling,  they 
shall  be  combined  under  diagnostic 
code  7114,  7115,  7117,  or  7119.  If 
one  or  both  groups  are  20  percent  or 
less,  the  higher  evaluation  shall  be 
used  as  the  total  evaluation  for  all  ex¬ 
tremities. 

Note  (4). — Where  any  part  of  an  extrem¬ 
ity  has  been  amputated,  the  evaluation 
for  amputation  under  the  applicable  di¬ 
agnostic  code  shati  be  combined  with 
the  rating  for  the  other  extremity  or  ex¬ 
tremities  derived  from  the  above  pro¬ 
cedures.  Where  any  part  of  an  extrem¬ 
ity  has  been  amputated,  a  bilateral 
factor  shall  be  applied  only  If  the  op¬ 
posing  extremity  affected  by  peripheral 
vascular  disease  is  rated  more  than 
20  percent  disabling. 

7118  Angioneurotic  edema: 

Severe;  frequent  attacks  with  severe 
manifestations  and  prolonged  duration 
Moderate;  frequent  attacks  of  moderate 

extent  and  duration . 

Mild:  infrequent  attacks  of  slight  extent 
and  duration . . . . 

7119  Erythromelalgia. — Rate  as 

Raynaud's  syndrome. 

7120  Varicose  veins: 

Unilateral  or  bilateral,  criteria  for  the  bi¬ 
lateral  50  percent  and  unilateral  40 
percent  levels  as  described  below  plus 
secondary  involvement  of  the  deep  cir¬ 
culation  (as  demonstrated  by 
Trendelenburg's  and  Perthe's  tests) 
and  ulceration  and  pigmentation 

Bilateral  . . 

Unilateral  . . . . . 

Involving  superficial  veins  above  and 
below  the  knee,  the  long  saphenous 
vein  (over  2  cm.  In  diameter),  marked 
distortion  and  sacculation,  edema,  and 
episodes  of  ulceration;  no  involvement 
of  the  deep  circulation 

Bilateral  . 

Unilateral  . 


40 

20 

0 


60 

50 


50 

40 


Rating 


Involving  superficial  veins  above  and 
below  the  knee,  with  varicosities  of  the 
long  saphenous  vein  (1  to  2  cm.  In  di¬ 
ameter),  and  pain  or  cramping  on  ex¬ 
ertion;  no  involvement  of  the  deep  cir¬ 


culation 


Bilateral  . . . 

Unilateral  . . 

Varicosities  of  superficial  veins  below  the 
knees,  pain  or  cramping  on  exertion 

Bilateral  or  unilateral  . 

Note.— Severe  varicosities  below  the 
knee,  with  ulceration,  scarring,  or  dis¬ 
coloration  and  painful  symptoms  will 
be  rated  under  the  criteria  for  the  30 
and  20  percent  levels. 


30 

20 


10 


7121  Phlebitis  or  thrombophlebitis,  unilat¬ 
eral,  with  obliteration  of  deep  return  cir¬ 
culation,  Including  traumatic  conditions: 
Massive  board-like  swelling,  with  severe 

and  constant  pain  at  rest . 

Persistent  swelling  (subsiding  only  very 
slightly  with  recumbency  and  ele¬ 
vation)  with  pigmentation,  cyanosis, 

eczema  or  ulceration  . . . . 

Persistent  swelling  of  leg  or  thigh.  In¬ 
creased  on  standing  or  walking  one  or 
two  hours,  readily  relieved  by  recum¬ 
bency;  moderate  discoloration,  pig¬ 
mentation  and  cyanosis  or  persistent 
swelling  of  arm  or  forearm,  increased 
in  the  dependent  position;  moderate 
discoloration,  pigmentation  or  cyanosis 
Persistent  moderate  swelling  of  leg  not 
markedly  increased  on  standing  or 
walking  or  persistent  swelling  of  arm 
or  forearm  not  increased  in  the  de¬ 
pendent  position  . . 

Note. — When  phlebitis  is  present  in  both 
lower  extremities  or  both  upper  ex¬ 
tremities,  apply  bilateral  factor. 


100 

60 


30 


10 


7122  Frozen  feet,  residuals  of  (immersion 
foot): 

With  loss  of  toes,  or  parts,  and  persist¬ 
ent  severs  symptoms 

Bilateral  . . . 

Unilateral  . 

With  persistent  moderate  swelling,  ten¬ 
derness,  redness,  etc. 

Bilateral  . . . . . 

Unilateral  . . . . . 

With  mild  symptoms,  chilblains 

Bilateral  . . 

Unilateral  . . . . . . . 


50 

30 


30 

20 

10 

10 


Note. — With  extensive  losses  higher  rat¬ 
ings  may  be  found  warranted  by  ref¬ 
erence  to  amputation  ratings  tor  toes 
and  combination  of  toes;  in  the  most 
severe  cases  ratings  for  amputation  or 
loss  of  use  of  one  or  both  feet  should 
be  considered.  There  is  no  require¬ 
ment  of  loss  of  toes  or  parts  tor  the 
persistent  moderate  or  miid  under  this 
diagnostic  code. 


7123  Soft  tissue  sarcoma  (of  vascular  ori¬ 
gin)  . 

Note.— Following  the  cessation  of  sur¬ 
gical,  X-ray,  antineoplastic  chemo¬ 
therapy  or  other  therapeutic  proce¬ 
dure,  the  rating  of  100  percent  shall 
continue  for  six  months.  A  VA  exam¬ 
ination  is  mandatory  at  the  expiration 
of  the  six-month  period  and  any 
change  In  evaluation  based  upon  that 
examination  shall  be  subject  to  the 
provisions  of  §3. 105(e)  of  this  chapter. 


100 
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(Authority:  38  U.S.C.  1155) 

[FR  Doc.  93-1106  Filed  11-15-93;  8:45  am] 
BILUNG  CODE  8320-01-U 


38  CFR  Part  4 
RIN  2900-AF41 

Schedule  for  Rating  Disabilities;  Dental 
and  Oral  Conditions 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  that 
portion  of  its  Schedule  for  Rating 
Disabilities  which  deals  with  dental  and 
oral  conditions.  This  review  was 
initiated  because  of  a  General 
Accounting  Office  (GAO)  study  noting 
that  there  has  been  no  comprehensive 
review  of  the  rating  schedule  since 
1945,  and  recommending  that  it  be 
reviewed  and  updated.  The  intended 
effect  of  these  changes  is  to  ensure  that 
this  portion  of  the  rating  schedule  uses 
current  terminology,  unambiguous 
rating  criteria,  and  that  it  reflects 
advances  which  have  occurred  since  the 
last  review.  This  is  one  of  the  16 
categories  of  disability  in  the  rating 
schedule  which  we  plan  to  revise. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  March  22, 1993. 
Comments  will  be  available  for  public 
inspection  until  March  30, 1993.  This 
change  is  proposed  to  be  effective  30 
days  after  the  date  of  publication  of  the 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  All  written  • 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  March  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Seavey,  Consultant,  Regulations  Staff 
(211B),  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In 
December  1988,  GAO  published  a  report 
entitled  VETERANS’  BENEFITS:  Need 
to  Update  Medical  Criteria  Used  in  VA’s 
Disability  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  numerous 
professionals  and  VA  rating  specialists 
GAO  concluded  that  a  comprehensive 
and  systematic  plan  was  needed  for 
reviewing  and  updating  VA’s  Schedule 


for  Rating  Disabilities  (38  CFR  part  4). 

The  professionals  noted  outdated 
terminology,  ambiguous  impairment 
classifications  and  the  need  to  add  a 
number  of  conditions  not  presently  in 
the  rating  schedule.  GAO  recommended 
that  VA  prepare  a  plan  for  a 
comprehensive  review  of  the  rating 
schedule  and,  based  on  the  results, 
revise  the  criteria  accordingly.  VA 
agreed  to  these  recommendations. 

In  the  Federal  Register  of  December 
19, 1991,  VA  published  an  advance 
notice  of  proposed  rulemaking  advising 
the  public  that  it  was  preparing  to  revise 
and  update  the  rating  schedule  for 
dental  and  oral  conditions.  No 
comments  or  suggestions  were  received 
in  response  to  this  notice.  , 

The  schedule  of  ratings  for  Dental  and 
Oral  Conditions  currently  lists  14 
disabilities  with  assigned  diagnostic 
codes.  In  addition  to  these  14 
disabilities,  the  following  dental 
conditions  are  listed  with  no  diagnostic 
codes  assigned:  Carious  teeth,  treatable; 
Missing  teeth,  replaceable;  Dento- 
alveolar  abscess;  Pyorrhea  alveolaris; 
and  Vincent’s  stomatitis.  Unlike  other 
disabilities  in  the  schedule  these 
conditions  are  not  considered  disabling; 
the  issue  of  service  connection  is 
addressed  by  raters  only  for  the  purpose 
of  determining  entitlement  to  outpatient 
dental  treatment  under  the  provisions  of 
38  CFR  3.382  and  17.123.  Since  the 
rating  schedule  is  primarily  a 
classification  and  guide  for  the 
evaluation  of  disabilities,  and  since  the 
VBA  adjudication  manual,  M21-1, 
contains  procedural  instructions 
regarding  dental  ratings,  inclusion  of 
these  non-disabling  conditions  in  the 
rating  schedule  serves  no  useful 
purpose.  We  propose  to  delete  them 
from  §  4.150  and  add  a  new  section 
designated  as  4.149.  Using  more 
contemporary  terms  for  diseases  of  the 
teeth  and  gums,  this  section  will  state 
that  they  are  not  compensable 
conditions,  but  that  they  may  be 
considered  service-connected  solely  for 
the  purpose  of  establishing  entitlement 
to  dental  examinations  or  outpatient 
dental  treatment.  No  substantive  change 
is  intended  by  these  proposed  revisions. 

Osteomyelitis  of  the  maxilla  or 
mandible  is  currently  rated  under 
diagnostic  code  9900  according  to 
evaluation  criteria  under  diagnostic 
code  5000  (osteomyelitis)  in  the 
musculoskeletal  schedule.  We  propose 
to  include  osteoradionecrosis  under 
diagnostic  code  9900.  That  condition 
occurs  often  enough  in  the  veteran 
population,  and  its  disabling  effects  are 
so  similar  to  osteomyelitis,  that  it 
warrants  inclusion  under  this  category. 


Limited  motion  of  the 
temporomandibular  joint  is  currently 
rated  under  diagnostic  code  9905. 
Although  a  requirement  for  definite 
limitation  of  motion  is  described  at  the 
10  percent  level,  and  measurements  of 
limited  motion  are  defined  at  20  and  40 
percent,  the  types  of  movement  are  not 
specified.  The  lower  jaw  is  capable  of 
lateral  movement  as  well  as  vertical 
(inter-incisal)  opening  and  closing,  and 
we  propose  to  denote  categories  of  both 
inter-incisal  range  and  lateral  excursion. 
Evaluation  levels  of  10,  20,  30,  and  40 
percent  are  assigned  for  precise  ranges 
of  inter-incisal  limited  motion,  and  a  10 
percent  evaluation  is  assigned  for  a 
limited  range  of  lateral  excursion  from 
0  to  4  millimeters.  In  accordance  with 
the  prohibition  against  pyramiding  (38 
CFR  4.14),  a  Note  will  be  added 
specifying  that  ratings  for  limited  inter- 
incisal  movement  will  not  be  combined 
with  ratings  for  limited  lateral  excursion 
under  this  code. 

All  disabilities  of  the  maxilla  are 
currently  evaluated  under  diagnostic 
code  9910,  which  directs  that  they  be 
rated  under  the  same  criteria  as 
disabilities  of  the  mandible.  Disabilities 
of  the  maxilla  are  not,  in  fact, 
necessarily  comparable  to  those  of  the 
mandible  and  we  believe  that  separate 
diagnostic  codes  for  disabilities  of  the 
maxilla  are  warranted.  We  propose  to 
delete  diagnostic  code  9910  and  add  the 
following  three  diagnostic  codes 
pertaining  to  the  maxilla:  9914,  Maxilla, 
loss  of  more  than  half;  9915,  Maxilla, 
loss  of  half  or  less;  and  9916,  Maxilla, 
malunion  or  nonunion  of.  Diagnostic 
code  9914  will  be  assigned  percentage 
evaluations  of  50  and  100  percent; 
diagnostic  code  9915  will  be  assigned  0, 
20,  30,  and  40  percent;  and  diagnostic 
code  9916  will  be  assigned  0, 10,  and  30 
percent. 

Diagnostic  code  9913  is  assigned  for 
tooth  loss  resulting  from  damage  to  the 
maxilla  or  mandible  which  does  not 
involve  a  loss  of  bony  continuity.  The 
Note  appended  to  that  code  directs  that 
use  of  the  code  is  limited  to  the  effects 
of  trauma  and  diseases  such  as 
osteomyelitis,  and  that  it  does  not  apply 
to  loss  of  the  alveolar  process  through 
natural  resorption.  We  propose  to 
replace  the  term  “natural  resorption” 
with  the  less  ambiguous  term 
“periodontal  disease.”  We  have  also 
revised  the  Note  to  explain  why  loss  of 
the  alveolar  process  without  loss  of 
bone  is  not  compensable. 

The  evaluation  criteria  of  diagnostic 
code  9913  currently  specify  percentage 
evaluations  for  loss  of  upper,  lower, 
posterior,  anterior,  and  lateral  teeth  in 
various  combinations.  The  current 
descriptions  of  these  combinations  are 
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somewhat  confusing,  however,  and  we 
propose  to  revise  them  for  the  sake  of 
clarity.  No  substantive  change  is 
intended  by  this  proposed  revision. 

We  propose  to  substitute  the  word 
“prosthesis”  for  the  term  “prosthetic 
appliance”  under  diagnostic  codes  9911 
(loss  of  half  or  more  hard  palate)  and 

9912  (loss  of  less  than  half  of  hard 
palate).  This  change  is  for  the  sake  of 
consistency  only,  since  that  is  the 
terminology  used  under  diagnostic  code 

9913  Goss  of  teeth)  and  other  diagnostic 
codes  throughout  the  rating  schedule; 
no  substantive  change  is  intended. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  October  8,  1992. 

Anthony  (.  Principi, 

Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4-SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B — Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155. 


2.  Section  4.149  is  added  to  read  as 
follows: 

$4,149  Rating  diseases  of  the  teeth  and 
gums. 

Treatable  carious  teeth,  replaceable 
missing  teeth,  dental  or  alveolar 
abscesses,  periodontal  disease 
(pyorrhea),  and  Vincent’s  stomatitis  are 
not  disabling  conditions,  and  may  be 
considered  service-connected  solely  for 
the  purpose  of  determining  entitlement 
to  dental  examinations  or  outpatient 
dental  treatment  under  the  provisions  of 
§§  17.120  or  17.123  of  this  chapter. 

3.  Section  4.150  is  revised  to  read  as 
follows: 


$4,150  Schedule  of  ratings— dental  and 
ora!  conditions. 


Rating 


9900  Maxilla  or  mandible,  chronic  osteo¬ 
myelitis  or  osteoradionecrosis  of 

Rate  as  osteomyelitis,  chronic  under  di¬ 
agnostic  code  5000. 

9901  Mandible,  loss  of,  complete,  be¬ 
tween  angles  . . —  100 

9902  Mandible,  loss  of  approximately 
-orW-half 

Involving  temporomandibular  articulation  50 

Not  involving  temporomandibular  articu¬ 


lation  _ 

9903  Mandible,  nonunion  of 

Severe  _ _ _ _ 

Moderate  . . 


30 

30 

10 


Note.— Dependent  upon  degree  of  mo¬ 
tion  and  relative  loss  of  masticatory 
function.. 


9904  Mandible,  malunion  of 

Severe  displacement _ 

Moderate  displacement _ 

Sight  displacement . 


20 

10 

0 


Note.— Dependent  upon  degree  of  mo¬ 
tion  and  relative  toes  of  masticatory 
function.. 


9905  Temporomandibular  articulation, 
limited  motion  of 

Inter-incisal  range 

0  to  10  mm . 

11  to  20  mm _ _ 

21  to  30  mm _ _ 

31  to  40  mm . . . . 

Range  of  lateral  excursion 

0  to  4  mm . . i, . 

Note.— Ratings  for  limited  Inter-Incisal 
movement  shall  not  be  combined  with 
ratings  for  limited  laterai  excursion.. 

9906  Ramus,  loss  of  whole  or  part  of 
Involving  loss  of  temporomandibular  ar¬ 
ticulation 

Bilateral . . . 

Unilateral _ _ _ _ 

Not  involving  loss  of  temporomandibular 
articulation 

Bilateral . 

Unilateral _ _ 

9907  Ramus,  loss  of  less  than  one-half 
the  substance  of,  not  Involving  loss  of 
continuity. 

Bilateral ... . . „ . 

Unilateral  _ _ 

9908  Condyloid  process,  toes  of,  one  or 
both  sides 

9909  Coronoid  process,  loss  of 

Bilateral . . . . 

Unilateral _ _ _ ....... _ _ 

9911  Hard  palate,  loss  of  half  or  more 
Not  replaceable  by  prosthesis _ 


40 

30 

20 

10 

10 


50 

30 


30 

20 


20 

10 

30 

20 

10 

30 


Rating 


Replaceable  by  prosthesis -  10 

9912  Hard  palate,  loss  of  less  than  half 
of 


Not  replaceable  by  prosthesis . 

Replaceable  by  prosthesis . 

9913  Teeth,  loss  of,  due  to  loss  of  sub¬ 
stance  of  body  of  maxilla  or  mandible 
without  loss  of  continuity 
Where  the  lost  masticatory  surface  can¬ 
not  be  restored  by  suitable  prosthesis 

Loss  of  all  teeth  . 

Loss  of  all  upper  teeth . 

Loss  of  all  lower  teeth . . 


20 

0 


40 

00 

30 


AH  upper  and  lower  posterior  teeth 

missing  ............ _ ... . . 1 

AH  upper  and  lower  anterior  teeth 

missing . . . 

AH  upper  anterior  teeth  missing - 

AH  lower  anterior  teeth  missing  . 

AH  upper  and  lower  teeth  on  one  side 

missing  . . 

Where  the  loss  of  masticatory  surface  can 

be  restored  by  suitable  prosthesis  . . 

Note.— These  ratings  apply  only  to  bone 
loss  through  trauma  or  disease  such 
as  osteomyelitis,  and  not  to  the  loss  of 
the  alveolar  process  as  a  result  of  pe¬ 
riodontal  disease,  since  such  loss  is 
not  considered  disabling.. 


20 

20 

10 

10 

10 

0 


9914  Maxilla,  loss  of  more  than  half 

Not  replaceable  by  prosthesis - - 

Replaceable  by  prosthesis . 

9915  MaxiHa,  loss  of  half  or  less 
Loss  of  25  to  50  percent: 

Not  replaceable  by  prosthesis . 

Replaceable  by  prosthesis . 

Loss  of  less  than  25  percent 

Not  replaceable  by  prosthesis . 

Replaceable  by  prosthesis . 

9916  MaxiHa,  malunion  or  nonunion  of 

Severe  displacement . . . 

Moderate  displacement . 

Slight  displacement . 


100 

50 


40 

30 

20 

0 

30 

10 

0 


(FR  Doc.  93-1112  Filed  1-15-93;  8:45  am] 
BILLING  CODE  4320-01 -U 


38  CFR  Part  4 

RIN  2900-AE94 

Schedule  for  Rating  Disabilities; 
Respiratory  System 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
Schedule  for  Rating  Disabilities  of  the 
Respiratory  System.  This  review  was 
initiated  because  of  a  General 
Accounting  Office  (GAO)  study  noting 
that  there  has  been  no  comprehensive 
review  of  the  rating  schedule  since 
1945,  and  recommending  that  such  a 
review  be  conducted.  The  intended 
effect  is  to  update  the  respiratory  system 
portion  of  the  rating  schedule  to  ensure 
that  it  uses  current  medical  terminology, 
unambiguous  criteria,  and  that  it  reflects 
medical  advances  which  have  occurred 
since  the  last  review.  This  is  one  of  the 
16  categories  of  disability  in  the  rating 
schedule  which  we  plan  to  revise. 
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DATES:  Comments  must  be  received  by 
VA  on  or  before  March  22, 1993. 
Comments  will  be  available  for  public 
inspection  until  March  30, 1993.  This 
change  is  proposed  to  be  effective  30 
days  after  the  date  of  publication  of  the 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  March  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Seavey,  Consultant,  Regulations  Staff 
(21  IB),  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In 
December  1988,  GAO  published  a  report 
entitled  VETERANS’  BENEFITS:  Need 
to  Update  Medical  Criteria  Used  in  VA’s 
Disability  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA’s 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  January  8, 
1991,  VA  published  an  advance  notice 
of  proposed  rulemaking  advising  the 
public  that  VA  was  preparing  to  revise 
and  update  the  rating  schedule  for 
respiratory  disabilities.  Comments  and 
suggestions  were  received  from  the 
Veterans  of  Foreign  Wars,  American 
Legion,  and  VA  employees.  VA  also 
contracted  with  an  outside  consultant  to 
suggest  revisions.  The  primary 
objectives  of  this  review  are  to  update 
the  medical  terminology,  provide 
unambiguous  rating  criteria,  and  ensure 
that  the  schedule  reflects  recent  medical 
advances. 

Commenters  suggested  that  several 
diagnoses  be  added  and  that  certain 
evaluation  criteria  be  changed.  In  our 
proposal  we  have  added  or  reclassified 
a  number  of  respiratory  conditions  that 


commonly  occur  among  veterans,  and 
we  have  proposed  changes  in  the 
evaluation  criteria  for  the  sake  of  greater 
clarity  and  objectivity. 

One  commenter  recommended  that 
footnotes  indicating  entitlement  to 
special  monthly  compensation  under 
title  38,  United  States  Code  1114(k)  be 
added  next  to  diagnostic  codes  6518 
(laryngectomy)  and  6519  (aphonia).  The 
criteria  for  entitlement  to  special 
monthly  compensation  under  that 
paragraph  are  contained  in  38  CFR 
3.350(a).  Those  criteria  are  extensive, 
very  complicated,  and  often  do  not 
correspond  exactly  to  evaluation  criteria 
in  the  rating  schedule.  For  that  reason, 
it  is  important  that  raters  refer  to  the 
regulations  governing  special  monthly 
compensation  rather  than  relying  on 
cross-references  in  the  rating  schedule, 
especially  since  it  would  be  difficult  if 
not  impossible  to  cross-reference  those 
regulatory  provisions  consistently  and 
accurately. 

If  medical  terminology  in  the  rating 
schedule  is  outdated,  it  is  difficult  for 
rating  specialists  to  accurately  compare 
medical  evidence  to  requirements  of  the 
rating  schedule.  For  that  reason,  we 
propose  to  update  some  of  the  medical 
terms  which  now  appear  in  the 
respiratory  schedule  to  ensure  that  the 
schedule  uses  the  terms  most  commonly 
used  in  current  medical  practice.  Under 
the  diagnostic  code  for  deflection  of 
nasal  septum  (6502),  the  word 
“deviation”  will  be  substituted  for 
“deflection.”  Under  diagnostic  code 
6504  (loss  of  part  of  nose  or  scars),  the 
mention  of  “nares”  in  the  evaluation 
criteria  for  30  percent  will  be  changed 
to  "nasal  passages.”  In  addition,  since 
the  word  “neoplasm”  better  connotes  a 
pathological  abnormality  than  the  term 
“new  growth,”  we  propose  to  substitute 
that  word  under  diagnostic  codes  6819 
and  6820,  which  pertain  to  malignant 
and  benign  conditions,  respectively. 

A  number  of  grammatical  elements 
are  useful  in  eliminating  ambiguity  and 
ensuring  that  the  schedule  presents  the 
rating  criteria  for  listed  disabilities  as 
precisely  as  possible.  We  are  proposing 
editorial  changes,  primarily  of  syntax 
and  punctuation,  throughout  this 
portion  of  the  rating  schedule.  These 
changes  are  intended  to  clarify  the 
rating  criteria  and  represent  no 
substantive  amendment. 

The  current  rating  schedule  uses 
comparative  terms  such  as 
“pronounced,”  “severe,”  “moderate,” 
and  “mild”  preceding  evaluation 
criteria  for  various  levels  under 
diagnostic  codes  6514  (sphenoid 
sinusitis),  6516  (chronic  laryngitis), 
6601  (bronchiectasis),  and  6602 
(bronchial  asthma).  Rather  than  helping 


to  explain  or  clarify  the  specific 
evaluation  criteria  which  they  precede, 
these  terms  inject  an  element  of 
ambiguity  not  otherwise  present.  For 
that  reason,  we  propose  to  delete  these 
labels. 

Under  several  diagnostic  codes, 
evaluation  criteria  describing 
respiratory  disability  are  subjective  and 
often  inconsistently  interpreted.  There 
are  also  instances  in  which  evaluations 
are  assigned  solely  on  conditions 
resulting  from  trauma  or  surgery  rather 
than  actual  respiratory  dysfunction.  To 
determine  the  level  of  disability  under 
several  diagnostic  codes,  we  propose  to 
substitute  criteria  which  are  objective, 
quantifiable,  and  which  can  be 
measured  through  commonly  available 
pulmonary  function  tests.  The  measure 
of  forced  expiratory  volume  in  one 
second  (FEV-1)  represents  the 
percentage  of  air  in  the  lung  which  can 
be  expelled  in  that  length  of  time.  When 
greater  than  80  percent,  breathing  is 
categorized  as  normal.  This  measure  has 
been  included  under  diagnostic  codes 
6520  (stenosis  of  larynx  including 
residuals  of  laryngeal  trauma),  6600 
(chronic  bronchitis),  and  6602 
(bronchial  asthma).  The  criteria  under 
diagnostic  code  6520  currently  require  a 
subjective  determination  as  to  the 
degree  of  respiratory  impairment. 
Criteria  under  diagnostic  codes  6600 
and  6602  similarly  depend  on  standards 
such  as  coughing  and  dyspnea  which 
are  inherently  difficult  to  measure. 

Another  measure  of  respiratory 
impairment  is  forced  vital  capacity 
(FVC),  which  is  the  total  volume  of  air 
a  person  can  forcibly  expire.  FVC 
measurements  have  been  included 
under  the  newly  proposed  rating 
formula  for  interstitial  lung  disease.  The 
ratio  of  FEV-1  to  FVC  (FEV-1 /FVC)  has 
been  included  under  diagnostic  codes 
6600  (bronchitis)  and  6602  (bronchial 
asthma). 

Another  useful  test  measures  the 
diffusion  capacity  of  the  lung  for  carbon 
monoxide  by  the  single  breath  method 
(DLCO(SB)).  Use  of  this  criterion  is 
proposed  under  diagnostic  code  6600 
(chronic  bronchitis)  and  the  rating 
formula  for  interstitial  lung  disease.  The 
amount  of  oxygen  which  can  be 
consumed  in  a  minute  is  also  a  useful 
determinant  of  lung  impairment.  This 
criterion  is  included  under  diagnostic 
code  6600  (chronic  bronchitis)  and  the 
rating  formula  for  interstitial  lung 
disease. 

Atrophic  rhinitis  is  currently  rated 
under  one  diagnostic  code,  6501.  Since 
the  condition  may  arise  from  three 
distinct  etiologies,  however,  we  propose 
to  delete  that  code  and  assign  three  new 
diagnostic  codes:  6522  for  allergic 
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rhinitis,  6523  for  bacterial  rhinitis,  and 
6524  for  granulomatous  rhinitis.  The 
proposed  levels  of  disability  are  30  and 
10  percent  under  diagnostic  code  6522, 
and  50  and  10  percent  under  6523.  A 
100  percent  evaluation  will  be  assigned 
under  diagnostic  code  6524  for 
Wegener’s  granulomatosis  and  midline 
granuloma,  and  a  20  percent  evaluation 
will  be  assigned  for  other  types  of 
granulomatous  infection.  Percentages 
under  diagnostic  code  6524  differ  from 
diagnostic  codes  6522  and  6523  because 
of  the  more  seriously  disabling  effect 
and  occasionally  life-threatening  nature 
of  granulomatous  diseases. 

We  propose  to  eliminate  the  0  percent 
'  level  under  diagnostic  code  6502 
(deviation  of  nasal  septum),  which  is 
currently  assigned  for  “slight 
symptoms,”  since  it  serves  no  useful 
purpose.  As  elsewhere  in  the  rating 
schedule,  when  the  criteria  for 
compensable  evaluations  are  not  met,  a 
0  percent  evaluation  will  be  assigned 
(38  CFR  4.31). 

A  50  percent  evaluation  under 
diagnostic  code  6514,  chronic  sphenoid 
sinusitis,  currently  requires  repeated 
curettage  after  the  development  of 
osteomyelitis.  We  propose  to  delete  this 
requirement  since  curettage  is  no  longer 
commonly  used  to  treat  this  condition. 
We  also  propose  to  delete  mention  of 
“symptoms  mild  or  occasional”  at  the  0 
percent  level,  since  this  description 
does  not  assist  the  rater  in  the 
assignment  of  evaluations. 

Under  the  current  rating  schedule, 
healed  injuries  of  the  larynx  are  rated 
under  diagnostic  code  6517,  and 
stenosis  of  the  larynx  under  diagnostic 
code  6520.  We  propose  to  delete 
diagnostic  code  6517  and  combine 
residuals  of  laryngeal  trauma  and 
stenosis  of  the  larynx  under  diagnostic 
cede  6520,  and  to  evaluate  the  level  of 
seventy  according  to  the  results  of 
pulmonary  function  testing  as  opposed 
to  the  more  ambiguous  criteria  of 
dyspnea  on  slight,  moderate,  or  heavy 
exertion  used  in  the  current  schedule. 
Permanent  tracheostomy  will  continue 
to  be  rated  as  totally  disabling.  We  also 
propose  to  rate  injuries  of  the  pharynx 
under  a  new  diagnostic  code,  6521. 

Laryngectomy  is  currently  assigned  a 
100  percent  evaluation  under  diagnostic 
code  6518.  Since  surgical  treatment  is 
often  confined  to  partial  removal  of  the 
larynx,  we  propose  to  limit  this  code  to 
total  laryngectomy.  The  heading  will  be 
accordingly  amended,  and  an 
instruction  will  be  added  to  rate  the 
residuals  of  partial  laryngectomy  as 
laryngitis  under  diagnostic  code  6516, 
aphonia  under  6519,  or  stenosis  of 
larynx  under  6520. 


The  evaluation  criteria  for  chronic 
bronchitis  (diagnostic  code  6600),  and 
bronchial  asthma  (6602),  have  been 
revised  to  include  the  results  of 
pulmonary  function  testing  and  other 
objective  characteristics.  Veterans  with 
bronchitis  who  meet  the  requirements 
for  home  oxygen,  as  outlined  in  a  Note 
which  has  been  added  under  diagnostic 
code  6600,  will  be  assigned  a  100 
percent  evaluation.  The  evaluation 
criteria  for  bronchiectasis  (6601) 
currently  rely  on  a  number  of  subjective 
indicators  such  as  comparative  degrees 
of  dyspnea,  anemia,  and  impairment  of 
general  health.  The  proposed  revision 
will  provide  more  objective 
measurements  of  lung  involvement, 
severity  of  signs  and  symptoms,  and 
frequency  of  required  treatment.  Since 
bronchiectasis  can  disrupt  pulmonary 
function  in  a  manner  similar  to 
bronchitis  (6600),  an  instruction  has 
been  added  which  permits  alternative 
evaluation  under  those  criteria. 
Residuals  of  bronchiectasis  will  also  be 
rated  as  bronchitis.  Emphysema  under 
diagnostic  code  6603,  and  chronic 
obstructive  pulmonary  disease  under  a 
newly  established  diagnostic  code  6604, 
will  be  rated  under  the  same  evaluation 
criteria  as  chronic  bronchitis  since  both 
of  these  conditions  have  similar 
disabling  manifestations.  The  current 
percentage  levels  of  100,  60,  30,  and  10 
percent  will  not  be  changed  for  diseases 
of  the  trachea  and  bronchi  under  these 
codes. 

Section  356  of  title  38,  United  States 
Code  provided  graduated  evaluations 
for  tuberculosis,  each  evaluation 
assigned  for  a  specified  period. 

Although  Public  Law  90-493  repealed 
section  356,  that  section  still  applies  to 
any  veteran  who  was  receiving  or 
entitled  to  receive  compensation  for 
tuberculosis  on  August  19, 1968. 
Diagnostic  codes  6701  through  6704, 
and  6721  through  6724  apply  in  these 
protected  cases  and  no  changes  to  those 
codes  are  proposed. 

Diagnostic  codes  6730  (active 
pulmonary  tuberculosis),  and  6731 
(inactive  pulmonary  tuberculosis)  apply 
to  the  evaluation  of  tuberculosis  where 
the  veteran  was  initially  entitled  after 
August  19, 1968.  Diagnostic  code  6730 
currently  provides  for  a  total  evaluation 
while  pulmonary  tuberculosis  is  active. 
No  change  of  this  code  is  proposed. 
Diagnostic  code  6731  assigns  a  100 
percent  evaluation  for  one  year 
following  the  date  that  tuberculosis 
becomes  inactive.  We  propose  to 
eliminate  the  period  of  convalescence 
and  to  rate  residuals  of  tuberculosis  as 
bronchitis  under  diagnostic  code  6600. 
This  change  is  warranted  because  a 
person  whose  tuberculosis  has  been 


cured  through  chemotherapy  does  not 
ordinarily  require  a  period  of  prolonged 
convalescence,  and  diagnostic  code 
6600  provides  a  broad  enough  range  of 
evaluations  to  rate  actual  disability  as 
established  by  current  medical 
information.  The  instructions  on  rating 
tuberculosis  in  nonservice-ccnnected 
pension  cases  will  be  retained  in  a  Note 
following  diagnostic  code  6730  with  no 
substantive  change. 

Nontuberculous  diseases  of  the  lungs 
and  pleura  are  currently  rated  under 
diagnostic  codes  6800  through  6821. 
These  pulmonary  conditions  can 
generally  be  classified  as  bacterial 
infections  of  the  lung,  interstitial  lung 
disease,  mycotic  lung  disease,  or 
restrictive  lung  disease.  We  propose  that 
many  of  the  conditions  addressed  in  the 
current  rating  schedule,  together  with 
additional  representative  conditions,  be 
regrouped  according  to  these  categories 
of  disability  and  consecutively 
numbered.  Each  group  of  disabilities 
will  be  followed  by  an  appropriate 
rating  formula  identifying  evaluation 
criteria  common  to  the  listed  diseases. 
This  arrangement  will  facilitate  the 
correct  classification  and  evaluation  of 
similar  conditions. 

Bacterial  infections  of  the  lung  listed 
in  the  current  rating  schedule  include 
actinomycosis  (diagnostic  code  6803), 
streptotrichosis  (6804),  and  abscess  of 
the  lung  (6809).  We  propose  to  delete 
these  codes  and  add  diagnostic  codes 
6822,  Actinomycosis,  6823,  Nocardiosis, 
and  6824,  Chronic  lung  abscess. 
Streptotrichosis  will  not  be  retained 
because  it  is  an  obsolete  term  for 
actinomycosis.  Nocardiosis  will  be 
added  because  it  is  common  in  this 
category  of  disease.  The  new  codes  will 
be  rated  according  to  a  general  formula 
for  bacterial  infections.  Active 
infections  will  be  evaluated  as  100 
percent  disabling  with  residuals  rated  as 
bronchitis  under  diagnostic  code  6600. 

Diagnostic  codes  which  currently 
identify  interstitial  lung  diseases 
include  6800  (anthracosis),  6801 
(silicosis),  and  6802  (pneumoconiosis). 
These  codes  will  be  deleted.  Diagnostic 
codes  6825,  Diffuse  interstitial  fibrosis 
(interstitial  pneumonitis,  fibrosing 
alveolitis),  6826,  Desquamative 
interstitial  pneumonitis,  6827, 
Pulmonary  alveolar  proteinosis,  6828, 
Eosinophilic  granuloma  of  lung,  6829, 
Drug-induced  pulmonary  pneumonitis 
and  fibrosis,  6830,  Radiation-induced 
pulmonary  pneumonitis  and  fibrosis, 
6831,  Hypersensitivity  pneumonitis 
(extrinsic  allergic  alveolitis),  and  6832, 
Pneumoconiosis  (silicosis,  asbestosis, 
anthracosis,  etc.)  will  be  added  under 
the  category.  The  inclusion  of  diseases 
which  are  not  shown  in  the  current 
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schedule  will  allow  for  a  more  complete 
representation  of  this  category.  These 
diagnostic  codes  will  be  rated  according 
to  a  general  formula  for  interstitial  lung 
disease.  Evaluation  levels  of  100,  70, 40, 
10,  or  0  percent  will  be  assigned 
according  to  the  results  of  pulmonary 
function  testing,  and  will  replace  the 
criteria  of  100,  60,  30,  and  10  percent 
which  currently  follow  diagnostic  code 
6802  and  rely  on  subjective  indicators 
such  as  impairment  of  bodily  vigor  and 
dyspnea.  The  intermediate  levels  of 
disability  which  can  be  objectively 
identified  through  pulmonary  function 
tests  justify  higher  evaluations  than  the 
60  percent  and  30  percent  which  are 
assigned  under  the  more  subjective 
criteria  in  the  current  rating  schedule.  A 
100  percent  evaluation  will  be  assigned 
when  the  requirements  for  home  oxygen 
are  met  in  the  same  manner  as  for 
bronchitis  under  diagnostic  code  6600. 

Diagnostic  codes  pertaining  to  the 
following  mycotic  lung  diseases  will  be 
removed.  6805  {blastomycosis  of  lung), 
6806  (sporotrichosis  of  lung),  6807 
(aspergillosis  of  lung),  6808  (unspecified 
mycosis  of  lung),  and  6821 
(coccidioidomycosis).  Diagnostic  codes 
6833,  Histoplasmosis  of  lung,  6834, 
Coccidioidomycosis,  6835, 
Blastomycosis,  6836,  Cryptococcoses, 
6837,  Aspergillosis,  and  6838, 
Mucormycosis  will  be  added  to 
represent  this  category  of  fungal 
infections.  Sporotrichosis  will  be 
deleted  because  it  usually  affects  only 
the  skin  and  lymph  nodes,  and  lung 
involvement  is  uncommon.  Mycotic 
lung  diseases  will  be  rated  as  100,  50, 

30,  or  0  percent  disabling  depending  on 
the  activity  and  severity  of  the  disease. 

A  Note  will  be  added  to  the  formula 
which  is  essentially  the  same  Note 
currently  attached  to  diagnostic  code 
6821  explaining  the  principles  of 
service  connection  for 
coccidioidomycosis.  The  term  “San 
Joaquin  Valley  Fever”  will  be  deleted 
from  the  Note  since  it  represents  only  a 
stage  of  coccidioidomycosis  and  is  not 
synonymous  with  the  disease  itself. 

Codes  currently  pertaining  to  the 
following  restrictive  lung  diseases  will 
be  removed:  6810  (serofibrinous 
pleurisy),  6811  (purulent  pleurisy),  6812 
(bronchocutaneous  or  bronchopleural 
fistula),  6813  (permanent  collapse  of  the 
lung),  6814  (spontaneous 
pneumothorax),  6815 
(pneumonectomy),  6816  (lobectomy), 
and  6818  (residuals  of  pleural  cavity 
injuries).  A  rating  formula  for  restrictive 
lung  disease  will  follow  new  diagnostic 
codes  6839,  Diaphragm  paralysis  or 
paresis,  6840,  Spinal  cord  injury  with 
respiratory  insufficiency,  6841, 
Kyphoscoliosis,  pectus  excavatum, 


pectus  carinatum,  6842,  Traumatic  chest 
wall  defect,  pneumothorax,  hernia,  etc., 
6843,  Post-surgical  residual  (lobectomy, 
pneumonectomy,  etc.),  and  6844, 

Chronic  pleural  effusion  or  fibrosis. 

Since  collapse  therapy  for  tuberculosis 
is  no  longer  common,  a  separate  code 
for  permanent  collapse  of  the  lung  will 
not  be  retained.  The  conditions 
currently  rated  as  pleurisy  will  be  rated 
as  chronic  pleural  effusion  or  fibrosis; 
fistula,  pneumonectomy,  and  lobectomy 
will  be  rated  under  post-surgical 
residual;  pleural  cavity  injuries  and 
pneumothorax  will  be  rated  as  traumatic 
chest  wall  defect.  Diaphragm  paralysis, 
spinal  cord  injury,  and  kyphoscoliosis 
are  significant  disorders  which  warrant 
separate  codes.  These  restrictive  lung 
diseases  will  be  rated  according  to  the 
same  criteria  as  bronchitis,  or  the 
primary  disorder. 

A  Note  has  been  added  following  the 
formula  for  restrictive  lung  diseases 
with  rating  instructions  to  be  applied  in 
specific  situations.  Under  the  current 
diagnostic  code  for  spontaneous 
pneumothorax  (6814),  a  100  percent 
evaluation  is  provided  for  six  months  of 
convalescence  following  this  event. 
However,  episodes  of  spontaneous 
pneumothorax  typically  resolve  with 
full  absorption  of  air  space  much 
sooner.  We  are  thus  proposing  a  three 
month  period  of  convalescence  instead 
of  six.  This  period  of  convalescence  will 
be  assigned  as  of  the  date  of  hospital 
admission  and  continue  for  three 
months  from  the  first  day  of  the  month 
following  hospital  discharge.  Empyema 
will  continue  to  be  evaluated  as  100 
percent  disabling  while  persistent.  With 
a  bullet  or  missile  retained  in  the  lung, 
a  20  percent  evaluation  will  be  assigned 
for  discomfort  on  exertion  or  limitation 
of  breathing.  Coexisting  injuries  to 
muscle  groups  I  through  IV  (diagnostic 
codes  5301  through  5304)  will  continue 
to  be  combined  with  injuries  of  the 
pleural  cavity.  Muscle  group  XXI  under 
diagnostic  code  5321,  however,  pertains 
to  the  chest  muscles  which  control 
respiration.  Since  separate  evaluation  of 
disorders  having  the  same  disabling 
manifestations  is  prohibited  as 
“pyramiding”  under  §4.14,  we  propose 
to  note  that  injuries  to  muscle  group 
XXI  will  not  be  combined  with  ratings 
for  respiratory  involvement. 

The  current  rating  schedule  addresses 
chronic  passive  congestion  of  the  hing 
under  diagnostic  code  6817  by  directing 
raters  to  rate  the  underlying  disease.  We 
propose  to  redesignate  diagnostic  code 
6817  as  “Pulmonary  vascular  disease,” 
since  this  is  the  most  common  cause  of 
passive  congestion,  and  to  provide 
specific  evaluation  criteria  for  100,  60, 
30,  and  0  percent  evaluations. 


For  malignancies  of  the  respiratory 
system,  diagnostic  code  6819  currently 
provides  a  100  percent  evaluation  for 
two  years  following  surgery  cr  the 
cessation  of  antineoplastic  therapy.  This 
provision  is  applied  at  the  time  of  rating 
by  assigning  a  two  year  total  evaluation 
with  a  prospective  reduction  consistent 
with  the  protected,  known  ot  minimum 
evaluation.  Due  to  improvements  in  the 
administration  of  chemotherapy  and 
radiation  treatments,  we  believe  that  a 
specified  convalescent  evaluation  is  no 
longer  warranted,  and  that  a  decision  to 
reduce  an  evaluation  should  be  based 
on  medical  findings  rather  than  a 
regulatory  assumption  that  there  has 
been  an  improvement.  We  propose 
instead  to  continue  the  total  evaluation 
after  treatment  is  discontinued  and  to 
examine  the  veteran  six  months 
thereafter.  If  the  results  of  this  or  any 
subsequent  examination  warrant  a 
reduction  in  evaluation,  the  reduction 
would  be  implemented  under  the 
provisions  of  38  CFR  3.105(a).  This 
method  offers  the  additional  advantage 
of  giving  veterans  prior  notice  of  any 
proposed  action  and  an  opportunity  to 
present  evidence  showing  that  the 
action  should  not  be  taken. 

Two  diagnostic  codes  have  been 
added  as  disabilities  of  the  lungs  and 
pleura:  Diagnostic  codes  6845, 
Sarcoidosis,  and  6846,  Sleep  apnea 
syndromes.  Pulmonary  sarcoidosis  will 
be  rated  as  60,  30,  or  0  percent 
disabling,  and  sleep  apnea  syndromes 
will  be  evaluated  as  100,  50,  30,  or  0 
percent  disabling  according  to  specified 
evaluation  criteria.  Following  the 
criteria  for  sarcoidosis,  an  instruction 
has  been  included  which  allows  rating 
according  to  pulmonary  impairment  as 
for  chronic  bronchitis  (6600).  Residuals 
of  infection  will  also  be  rated  as 
bronchitis  (6600).  Extra-pulmonary 
involvement  will  be  rated  under  the 
criteria  for  rating  disabilities  of  the 
specific  body  system  affected. 

Section  4.96(a),  which  precedes  the 
respiratory  schedule  and  sets  forth  the 
principles  relating  to  combination  of 
respiratory  conditions,  will  be  revised  to 
reflect  the  reassignment  of  diagnostic 
codes  described  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
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analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase  ' 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  August  11, 1992. 

Edward  j.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  8S  set  forth 
below: 

PART  4-SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B — Disability  Ratings 

1.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155, 
unless  otherwise  noted. 

2.  In  §  4.96,  paragraph  (a)  is  revised  to 
read  as  follows: 

(a)  Rating  coexisting  respiratory 
conditions  Ratings  under  diagnostic 
codes  6600  through  6817  and  6822 
through  6846  will  not  be  combined  with 
each  other.  Where  there  is  lung  or 
pleural  involvement,  ratings  under 
diagnostic  codes  6819  and  6820  will  not 
be  combined  with  each  other  or  with 
diagnostic  codes  6600  through  6817  or 
6822  through  6846.  A  single  rating  will 
be  assigned  under  the  diagnostic  code 
which  reflects  the  predominant 
disability  picture  with  elevation  to  the 
next  higher  evaluation  where  the 
severity  of  the  overall  disability 
warrants  such  elevation.  However,  in 
cases  protected  by  the  provisions  of 
Pub.  L.  90-493,  with  the  graduated 
ratings  of  50  and  30  percent  for  inactive 
tuberculosis,  elevation  is  not  for 
application. 

***** 

3.  Section  4.97  is  revised  to  read  as 
follows: 


4.97  Schedule  of  rating*— respiratory 
system. 

DISEASES  OF  THE  NOSE  AND  THROAT 


6502  Septum,  nasal,  deviation  of: 

Traumatic  only. 

Marked  Interference  with  breathing 

space  - 

6504  Nose,  loss  of  part  of,  or  scars  ex¬ 
posing  both  nasal  passage  . 

Loss  of  part  of  one  ala,  or  other  obvious 
disfigurement  ...„ . 

6510  Sinusitis,  pansinusitis,  chronic. 

6511  Sinusitis,  ethmoid,  chronic. 

6512  Sinusitis,  frontal,  chronic. 

6513  Sinusitis,  maxillary,  chronic. 

6514  Sinusitis,  sphenoid,  chronic. 

General  Rating  Formula  for  Sinusitis  (diag¬ 
nostic  codes  6510  through  6514): 
Following  radical  surgery  with  chronic 

osteomyelitis,  or,  severe  symptoms 

after  repeated  surgeries _ _ — ........... 

Frequently  incapacitating  recurrences, 
and  frequent  severe  headaches,  and 
purulent  discharge  or  crusting  reflect¬ 
ing  purutence  . 

Infrequent  headaches  with  discharge  or 

crusting  or  scabbing . 

Detected  by  X-ray  only . 

6515  Laryngitis,  tuberculous,  active  or  in¬ 
active  Rate  under  §§4.88b  or  4.89, 
whichever  Is  appropriate. 

6516  Laryngitis,  chronic. 

Marked  hoarseness  with  pathological 
changes  such  as  Inflammation  of 
cords  or  mucous  membrane,  thicken¬ 
ing  or  nodules  of  cords,  or  submucous 

infiltration . . . 

Moderate  hoarseness  with  inflammation 
of  cords  or  mucous  membrane . 

6518  Laryngectomy,  total  . . . . 

Rate  the  residuals  of  partial  laryngectomy 

as  laryngitis  (6516),  aphonia  (6519),  or 
stenosis  of  larynx  (6520). 

6519  Aphonia,  complete  organic. 

Constant  Inability  to  communicate  by 

speech  . 

Constant  inability  to  speak  above  a  whis¬ 
per  . . . 

Partial;  rate  as  laryngitis,  chronic  (6516). 

6520  Larynx,  stenosis  of,  Including  re¬ 
siduals  ol  laryngeal  trauma  (unilateral  or 
bilateral): 

Forced  Expiratory  Volume  in  one  second 
(FEV-1)  less  than  40  percent  of  pre¬ 
dicted  value,  with  Flow-Voiume  Loop 
compatible  with  upper  airway  obstruc¬ 
tion,  or;  permanent  tracheostomy . 

FEV-1  oil  40  to  55  percent  predicted, 
with  Flow-Volume  Loop  compatible 

with  upper  airway  obstruction . 

FEV  -1  of  56  to  70  percent  predicted, 
with  Flow-Volume  Loop  compatible 

with  upper  airway  obstruction _ 

FEV-1  of  71  to  80  percent  predicted, 
with  Flow-Volume  Loop  compatible 

with  upper  airway  obstruction . 

Note.—  Or  rate  as  aphonia  (6519). 

6521  Pharynx,  Injuries  to  Stricture  or  ob¬ 

struction  of  pharynx  or  nasopharynx,  or; 
absence  of  soft  palate  secondary  to  trau¬ 
ma,  chemical  bum,  or  granulomatous 
disease,  or,  paralysis  of  soft  palate  with 
swallowing  difficulty  (nasal  regurgitation) 
and  speech  impairment . 

6522  Allergic  rhinitis. 

With  polyps  . . 

Without  polyps,  but  with  marked  Inter¬ 
ference  with  breathing  space . 

6523  Bacterial  rhinitis. 

Rhlnosderoma . 


Rating 


10 

30 

10 


50 

30 

10 

0 


30 

10 

100 


100 

60 

100 

60 

30 

10 


50 

30 

10 

50 


Diseases  of  the  Nose  and  Throat 
Continued 


Rating 

With  permanent  hypertrophy  of 
turbinates  and  marked  Interference 

10 

6524  Granulomatous  rhinitis. 

Wegener's  granulomatosis,  lethal  midUne 

100 

Other  types  of  granulomatous  infection  .. 

20 

Diseases  of  the  Trachea  and  bronchi 


6600  Bronchitis,  chronic - ... 

FEV-1  less  than  40  percent  ol  predicted 
value,  or,  the  ratio  of  Forced  Expira¬ 
tory  Volume  In  one  second  to  Forced 
Vital  Capacity  (FEV-1/FVC)  less  than 
40%,  or  Diffusion  Capacity  of  the 
Lung  for  Carbon  Monoxide  by  the  Sin¬ 
gle  Breath  Method  (DLCO  (SB))  less 
than  40  percent  predicted,  or  maxi¬ 
mum  exercise  capacity  less  than  15 
ml/kg/min  oxygen  consumption  (with 
cardiac  or  respiratory  limitation),  or, 
cor  pulmonale  (right  heart  failure),  or, 
right  ventricular  hypertrophy,  or,  pul¬ 
monary  hypertension  (shown  by  Echo 
or  cardiac  catheterization),  or, 
episode(s)  of  acute  respiratory  failure, 
or  meets  requirements  for  home  oxy¬ 
gen  . . . 

FEV-1  of  40  to  55  percent  predicted,  or, 
FEV-1/FVC  Of  40%  to  55%.  or  DLCO 
(SB)  of  40  to  55  percent  predicted,  or, 
maximum  oxygen  consumption  of  15 
to  20  ml/kgfmin  (with  cardiorespiratory 

limit)  . 

FEV-1  of  56  to  70  percent  predicted,  or, 
FEV-1/FVC  Of  56%  to  70%,  or  DLCO 

(SB)  56  to  65  percent  predicted . 

FEV-1  of  71  to  80  percent  predicted,  or 
FEV-1/FVC  of  71%  to  80%.  or  DLCO 
(SB)  greater  than  65  percent  predicted 

Note.— Requirements  for  home  oxygen 
are  met  when  arterial  oxygen  tension 
on  room  air  In  the  chronic  stable  state 
is  less  than  or  equal  to  55  mm.  of 
mercury,  or  oxygen  saturation  is  less 
than  or  equal  to  88%.  If  the  arterial  ox¬ 
ygen  tension  is  equivalent  to  56-59 
mm.  of  mercury,  or  oxygen  saturation 
is  equivalent  to  89-92%,  the  following 
secondary  diagnoses  are  required: 
edema  or  congestive  heart  failure,  or; 
cor  puimonaie  with  EKG  P-wave 
changes  greater  than  or  equal  to  3 
mm.  In  leads  II,  III,  or  AVF,  or, 
erythrocythemia  with  hematocrit  of  at 
least  56%. 

6601  Bronchiectasis. 

Two  or  more  lobes  Involved  with  severe 
hemoptysis,  chronic  antibiotic  usage, 

or  chronic  recurrent  pneumonia . 

One  lobe  Involved,  with  severe 
hemoptysis,  chronic  antibiotic  usage, 

or  chronic  recurrent  pneumonia . 

Persistent  paroxysmal  cough  at  intervals 
throughout  the  day  with  abundant 
purulent  and  fetid  expectoration,  and 
slight,  if  any,  emphysema  or  weight 

loss _ _ _ 

Minor  hemoptysis,  or,  infrequent  anti¬ 
biotic  usage,  or,  infrequent  pneumonia 
Or  rate  according  to  pulmonary  impair¬ 
ment  as  for  chronic  bronchitis  (6600) .. 


Rating 


100 


60 


30 


10 


100 


60 


30 

10 
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Diseases  of  the  Trachea  and 
Bronchi — Continued 


Diseases  of  the  Trachea  and 
Bronchi — Continued 


Diseases  of  the  Lungs  and  Pleura— 
T  uberculosis— Continued 


Not*. — Rate  residuals  of  infection  as 
bronchitis  (6600). 

6602  Asthma,  bronchial. 

FEV-t  less  than  40  percent  predicted, 
on  FEV-1/FVC  less  than  40%,  on  at¬ 
tacks  occurring  more  than  once  week¬ 
ly  with  episodes  of  respiratory  failure 
on  requires  chronic  use  of  systemic 
(oral  or  parenteral)  high  dose 
glucocorticoids  or  immuno-suppressive 

medications . 

FEV-1  of  40  to  55  percent  predicted,  or, 
FEV-1 /FVC  of  40%  to  55%,  or;  fre¬ 
quent  visits  to  a  physician  for  required 
care  of  periodic  exacerbations,  on 
periodic  chronic  low  dose  courses  of 
systemic  (oral  or  parenteral) 

corticosteroids . . . 

FEV-1  of  56  to  70  percent  predicted,  on 
FEV-1 /FVC  of  56%  to  70%,  or;  chron¬ 
ic  bronchodtiator  therapy,  on  inhala- 
tional  anti-inflammatory  medication  ..... 
FEV-1  of  71  to  80  percent  predicted,  on 
FEV-1 /FVC  of  71%  to  80%,  on  peri¬ 
odic  medication  on  short  term  basis  .... 
Note.— In  the  absence  of  clinical  findings 
of  asthma  at  time  of  examination,  a 
verified  history  of  asthmatic  attacks 
must  be  of  record. 

6603  Emphysema,  pulmonary. 

FEV-1  less  than  40  percent  of  predicted 
value,  on  the  ratio  of  Forced  Expira¬ 
tory  Volume  In  one  second  to  Forced 
Vital  Capacity  (FEV-1/FVC)  less  than 
40%,  on  Diffusion  Capacity  of  the 
Lung  for  Carbon  Monoxide  by  the  Sin¬ 
gle  Breath  Method  (DLCO  (SB))  less 
than  40  percent  predicted,  on  maxi¬ 
mum  exercise  capacity  less  than  15 
mi/kg/mln  oxygen  consumption  (with 
cardiac  or  respiratory  limitation),  on 
cor  pulmonale  (right  heart  failure),  on 
right  ventricular  hypertrophy,  on  pul¬ 
monary  hypertension  (shown  by  Echo 
or  cardiac  catheterization),  on 
episode(s)  of  acute  respiratory  failure, 
on  meets  requirements  for  home  oxy- 

.  gen . . . 

FEV-1  of  40  to  55  percent  predicted,  on 
FEV-1 /FVC  Of  40%  to  55%,  or,  DLCO 
(SB)  of  40  to  55  percent  predicted,  on 
maximum  oxygen  consumption  of  15 
to  20  mi/kg/mln  (with  cardiorespiratory 

limit)  . . . 

FEV-1  of  56  to  70  percent  predicted,  or, 
FEV-1 /FVC  of  56%  to  70%,  on  DLCO 

(SB)  56  to  65  percent  predicted  . 

FEV-1  of  71  to  80  percent  predicted,  on 
FEV-1 /FVC  Of  71%  to  80%,  on  DLCO 
(SB)  greater  thah  65  percent  predicted 
Not*. — Requirements  for  home  oxygen 
are  met  when  arterial  oxygen  tension 
on  room  air  In  the  chronic  stable  state 
is  less  than  or  equal  to  55  mm.  of 
mercury,  or  oxygen  saturation  Is  less 
than  or  equal  to  88%.  If  the  arterial  ox¬ 
ygen  tension  is  equivalent  to  56-59 
mm.  of  mercury,  or  oxygen  saturation 
is  equivalent  to  89-92%,  the  following 
secondary  diagnoses  are  required: 
edema  or  congestive  heart  failure,  on 
cor  pulmonale  with  EKG  P-wav6 
changes  greater  than  or  equal  to  3 
mm.  In  leads  II,  III,  or  AVF,  on 
erythrocythemia  with  hematocrit  of  at 
least  56%. 

6604  Chronic  Obstructive  Pulmonary  Dis¬ 
ease  . . 


FEV-1  less  than  40  percent  of  predicted 
value,  on  the  ratio  of  Forced  Expira¬ 
tory  Volume  In  one  second  to  Forced 
Vital  Capacity  (FEV-1/FVC)  less  than 
40%,  or,  Diffusion  Capacity  of  the 
Lung  for  Carbon  Monoxide  by  tire  Sin¬ 
gle  Breath  Method  (DLCO  (SB))  less 
than  40  percent  predicted,  on  maxi¬ 
mum  exercise  capacity  less  than  15 
ml/kg/min  oxygen  consumption  (with 
cardiac  or  respiratory  limitation),  on 
cor  pulmonale  (right  heart  failure),  on 
right  ventricular  hypertrophy,  on  pul¬ 
monary  hypertension  (shown  by  Echo 
or  cardiac  catheterization),  on 
episode(s)  of  acute  respiratory  failure, 
on  meets  requirements  for  home  oxy¬ 
gen  . 

FEV-1  of  40  to  55  percent  predicted,  on 
FEV-1 /FVC  Of  40%  to  55%,  on  DLCO 
(SB)  of  40  to  55  percent  predicted,  on 
maximum  oxygen  consumption  of  15 
to  20  ml/kg'min  (with  cardiorespiratory 

limit)  . . . 

FEV-1  of  56  to  70  percent  predicted,  on 
FEV-1 /FVC  Of  56%  to  70%,  on  DLCO 

(SB)  56  to  65  percent  predicted  . 

.FEV-1  of  71  to  80  percent  predicted,  or, 
FEV-1 /FVC  of  71%  to  80%,  on  DLCO 
(SB)  greater  than  65  percent  predicted 
Not*.— Requirements  for  home  oxygen 
are  met  when  arterial  oxygen  tension 
on  room  air  In  the  chronic  stable  state 
is  less  than  or  equai  to  55  mm.  of 
mercury,  or  oxygen  saturation  is  less 
than  or  equai  to  88%.  If  the  arterial  ox¬ 
ygen  tension  Is  equivalent  to  56-59 
mm.  of  mercury,  or  oxygen  saturation 
is  equivalent  to  89-92%,  the  following 
secondary  diagnoses  are  required: 
edema  or  congestive  heart  failure,  or, 
cor  pulmonale  with  EKG  P-wave 
changes  greater  than  or  equal  to  3 
mm.  In  leads  II,  III,  or  AVF,  or; 
erythrocythemia  with  hematocrit  of  at 
least  56%. 


Diseases  of  the  Lungs  and  Pleura- 
Tuberculosis 


Ratings  for  Pulmonary  Tuberculosis  Entitled  On 
August  19, 1968 


6701  Tuberculosis,  pulmonary,  chronic, 
far  advanced,  active . . . 

S702  Tuberculosis,  pulmonary,  chronic, 
moderately  advanced,  active . 

6703  Tuberculosis,  pulmonary,  chronic, 

minimal,  active . . 

6704  Tuberculosis,  pulmonary,  chronic, 

active,  advancement  unspecified . 

6721  Tuberculosis,  pulmonary,  chronic, 

far  advanced,  Inactive  . 

6722  Tuberculosis,  pulmonary,  chronic, 

moderately  advanced,  Inactive . 

6723  Tuberculosis,  pulmonary,  chronic, 

minimal,  Inactive . . . 

6724  Tuberculosis,  pulmonary,  chronic, 

inactive,  advancement  unspecified  . 

General  Rating  Formula  for  Inactive  Pul¬ 
monary  Tuberculosis: 

For  2  years  after  date  of  inactivity,  fol¬ 
lowing  active  tuberculosis,  which 
was  clinically  identified  during  serv¬ 
ice  or  subsequently . 


Thereafter,  for  4  years,  or  In  any 
event,  to  6  years  after  date  of  inac¬ 
tivity  . 

Thereafter,  for  5  years,  or  to  11  years 

after  date  of  inactivity . 

Following  far  advanced  lesions  diag¬ 
nosed  at  any  time  while  the  disease 

process  was  active,  minimum . 

Following  moderately  advanced  le¬ 
sions,  provided  there  Is  continued 
disability,  emphysema,  dyspnea  on 
exertion,  impairment  of  health,  etc. .. 

Otherwise . 

Not*.— (1):  The  100  pet  rating  under 
codes  6701  through  6724  is  not 
subject  to  a  requirement  of  prece¬ 
dent  hospital  treatment.  It  will  be  re¬ 
duced  to  50  pet  for  failure  to  submit 
to  examination  or  to  follow  pre¬ 
scribed  treatment  upon  report  to  that 
effect  from  the  medical  authorities. 

When  a  veteran  is  placed  on  the 
100  pet  rating  for  inactive  tuber¬ 
culosis,  the  medical  authorities  wiii 
be  appropriately  notified  of  the  fact, 
and  of  the  necessity  under  38 
U.S.C.  356  to  notify  the  Adjudication 
Division  in  the  event  of  failure  to 
submit  to  examination  or  to  follow 
prescribed  treatment.. 

Not*. — (2):  The  graduated  50  pet  and 
30  pet  ratings  and  the  permanent  30 
pet  and  20  pet  ratings  for  inactive 
pulmonary  tuberculosis  are  not  to  be 
combined  with  ratings  for  other  res¬ 
piratory  disabilities.  Following 
thoracoplasty  the  rating  will  be  for 
removal  of  ribs  combined  with  the 
rating  for  collapsed  lung.  Resection 
of  ribs  incident  to  thoracoplasty  will 
be  rated  as  removal. 

Ratings  for  Pulmonary  Tuberculosis  Initially  Entitled 
After  August  19, 1968 

6730  Tuberculosis,  pulmonary,  chronic, 

active  . . .  100 

Not*.— Active  pulmonary  tuberculosis 
will  be  considered  permanently  and 
totally  disabling  for  nonservice-con-  , 
nected  pension  purposes  in  the  fol¬ 
lowing  circumstances:. 

(a)  Associated  with  active  tuberculosis 

involving  other  than  the  respiratory 
system . . 

(b)  With  severe  associated  symptoms 

or  with  extensive  cavity  formation.  . . 

(c)  Reactivated  cases,  generally . 

(d)  With  definite  advancement  of  le¬ 
sions  on  successive  examinations  or 

while  under  treatment . . . 

(e)  Without  retrogression  of  lesions  or 

other  evidence  of  material  improve¬ 
ment  at  the  end  of  6  months  hos¬ 
pitalization  or  without  change  of  di¬ 
agnosis  from  “active"  at  the  end  of 
12  months  hospitalization.  Material 
improvement  means  lessening  or 
absence  of  clinical  symptoms,  and 
X-ray  findings  of  a  stationary  or  ret¬ 
rogressive  lesion . 

6731  Tuberculosis,  pulmonary,  chronic, 

inactive  .  0 

Not*.— Rate  residual  scar  or  fibrosis 
as  chronic  bronchitis  (6600). 

6732  Pleurisy,  tuberculous,  active  or  in¬ 

active  Rate  under  §§  4.88b  or  4.89, 
whichever  16  appropriate . 
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Nontuberculous  Diseases 


Nontuberculous  Diseases — Continued  I  Nontuberculous  Diseases— Continued 


6817  Pulmonary  Vascular  Disease. 

Primary  pulmonary  hypertension,  or, 
chronic  pulmonary  thromboemboSsm 
with  evidence  of  pulmonary  hyper¬ 
tension.  right  ventricular  hypertrophy, 
or  right  heart  failure,  or,  pulmonary  hy¬ 
pertension  secondary  to  other  obetruc- 
t»ve  dNoasaa  of  pulmonary  arteries  or 
veins  with  evidence  of  right  ventricular 

hypertrophy  or  right  heart  failure _ 

Chronic  pulmonary  thromboembofiam  re¬ 
quiring  anticoagulant  therapy,  or,  fol¬ 
lowing  Inferior  vena  cava  surgery  with¬ 
out  evidence  of  pulmonary  hyper¬ 
tension  or  right  ventricular  dysfunction 
Acute  pulmonary  embolism  with  residual 

symptoms _ 

Resolved  pulmonary  thromboembolism 
with  no  residual  symptoms _ 

6819  Neoplasms,  malgnant,  any  speci¬ 
fied  part  of  respiratory  system  exclusive 

oi  skin  growths _ 

Note.— Following  the  cessation  of  sur¬ 
gical,  X-ray,  antineoptastlc  chemo¬ 
therapy  or  other  therapeutic  proce¬ 
dure,  the  rating  of  100  percent  shall 
continue  with  a  mandatory  VA  exam¬ 
ination  at  the  expiration  of  six  months. 
Any  change  in  evaluation  based  upon 
that  examination  shati  be  subject  to 
the  provisions  of  53.105(e)  of  this 
chapter.  If  there  has  been  no  local  re¬ 
currence  or  metastasis,  rate  on  residu¬ 
als. 

6820  Neoplasms,  benign,  any  specified 

part  of  respiratory  system. _ 

The  rating  wM  be  based  on  appticabie  res¬ 
piratory  analogy. 

Bacterial  infections  of  the  Lung 

6822  Actinomycosis _ 

6823  Nocardoete _ 

6824  Chronic  Lung  Abscess _ 

General  Rating  Formula  for  Bacterial  Infec¬ 
tions  of  the  Lung  (diagnostic  codes  6822 
through  6824): 

Active  Infection  vrith  systemic  symptoms 
such  as  fever,  night  sweats,  weight 
toss,  or  hemoptysis _ 

For  post  surgical  residual  and  post-treat¬ 
ment  fibrosis  and  scars,  rate  as  for 
chronic  bronchitis  (6600). 

Interstitial  Lung  Disease 

6825  Diffuse  interstitial  fibrosis  (interstitial 

pneumonitis,  fibrosing  alveolitis) _ 

6826  Desquamative  interstitial  pneumo¬ 
nitis  _ 

6827  Pulmonary  alveolar  proteinosis _ 

6828  Eosinophilic  granuloma  of  tong _ 

6829  Drug-induced  pulmonary  pneumo¬ 
nitis  and  fibrosis _ 

6830  Radiation-induced  pulmonary  pneu¬ 
monitis  and  fibrosis _ 

6831  Hypersensitivity  pneumonitis  (extrin¬ 
sic  afiergto  alveotitis) _ 

6832  Pneumoconiosis  (silicosis,  asbesto¬ 
ses,  anthracosls,  etc.) _ 


General  Rating  Formula  for  Interstitial  Lung 
Disease  (dtegnostic  codes  6825  through 
6832): 

FVC  less  than  50%  predicted,  or,  DLCO 
(SB)  less  titan  40%  predeted,  or, 
maximum  exercise  capacity  toes  than 
15  ml/lqymin  cxygen  consumption  with 
cardiorespiratory  Imitation,  or  cor 
pulmonale  or  pulmonary  hypertanalon, 
or,  meets  requirements  tor  home  oxy¬ 
gen  (see  guidelines  under  chronic 

bronchitis) _ 

FVC  o»  50  to  60%  pcedtoted.  or 

DLCCXSB)  of  40  to  50%  prodded,  or, 
maximum  exercise  capacity  15  to  20 
ml/kgimin  oxygen  consumption  wtih 

cardiorespiratory  Imitation - 

FVC  of  61  to  70%  predeted,  or, 

DLCO(SB)  of  51  to  60%  predicted _ 

FVC  of  71  to  80%  predeted,  or; 

DLCO(SB)  of  61  to  70%  predicted . 

FVC  greater  than  80%  predeted,  or; 
DLCCXSB)  greater  than  70%  predicted 

Mycotic  Lung  Disease 

6833  Histoplasmosis  of  Lung _ 

6834  Coccidoldomycosls - 

6835  Blastomycosis _ _ 

6836  Cryptococcoses _ 

6837  Aspergillosis  _ 

6838  Mucormycosis _ 

General  Rating  Formula  for  Mycotic  Lung 

Disease  (dagnostic  codes  6833  through 
6838): 

Chronic  pulmonary  mycosis  with  persist¬ 
ent  fever,  weight  toss,  night  sweats,  or 

massive  hemoptysis _ 

Chronic  pulmonary  mycosis  requiring 
suppressive  therapy  with  no  more  than 
minimal  symptoms  such  as  occasional 
minor  herrwptysis  or  productive  cough 
Chronic  pulmonary  mycosis  with  minimal 
symptoms  such  as  occasional  minor 

hemoptysis  or  productive  cough _ 

Healed  and  inactive  mycotic  lesions, 

asymptomatic _ 

Note.— Coccidioidomycosis  has  an  Incu¬ 
bation  period  up  to  21  days,  and  the 
disseminated  phase  Is  ordinarily  mani¬ 
fest  within  6  months  of  the  primary 
phase.  However,  there  are  Instances 
of  dissemination  delayed  up  to  many 
years  after  the  initial  Infection  which 
may  have  been  unrecognized.  Accord¬ 
ingly,  when  service  connection  to 
under  consideration  In  the  absence  of 
record  or  other  evidence  of  the  dis¬ 
ease  in  service,  service  In  southwest¬ 
ern  United  States  writers  the  disease  to 
endemic  and  absence  of  prolonged 
residence  in  this  locality  before  or  after 
service  wit)  be  the  deciding  factor. 

Restrictive  Lung  Disease 

6839  Diaphragm  paralysis  or  paresis _ 

6840  Spinal  cord  injury  with  respiratory 

insufficiency _ _ _ 

6841  KyphoscoHosis,  pectus  ex  cava  turn, 

pectus  cartnatum _ 

6642  Traumatic  chest  wall  defect,  pneu¬ 
mothorax,  hernia,  eta _ 

6843  Post-surgical  residual  (lobectomy, 

pneumonectomy,  etc.) _ 

6844  Chronic  pleural  effusion  or  fibrosis  .. 


General  Rating  Formula  for  Restrictive 

Lung  Disease  (diagnostic  codes  6839 

through  6844): 

FEV-1  less  than  40  percent  of  predicted 
value,  or  toe  ratio  of  Forced  Expira¬ 
tory  Volume  In  one  second  to  Forced 
Vital  Capacity  (FEV-1/FVC)  less  than 
40%.  or.  Diffusion  Capacity  of  (he 
Lung  tor  Carbon  Monoxide  by  toe  Sin¬ 
gle  Breath  Method  (DLCO  (SB))  leas 
than  40  percent  predicted,  or,  maxi¬ 
mum  exercise  capacity  less  than  15 
mVkf^min  oxygen  consumption  (with 
cardiac  or  respiratory  NmNatton),  or, 
cor  pulmonale  (right  heart  failure),  or 
right  ventricular  hypertrophy,  or,  pul¬ 
monary  hypertension  (shown  by  Echo 
or  cardiac  catheterization),  or; 
epteode(s)  of  acute  respiratory  failure, 
or,  meets  requirements  tor  home  oxy¬ 
gen  — 

FEV-1  of  40  to  55  percent  predicted,  or, 
FEV-1 /FVC  ot  40%  to  55%.  or,  DLCO 
(SB)  of  40  to  55  percent  predated,  or, 
maximum  oxygen  consumption  of  15 
to  20  ml/kg/min  (with  cardiorespiratory 

FEV-1  of  56  to  70  percent  predicted,  or, 
FEV-1/FVC  of  56%  to  70%.  or,  DLCO 
(SB)  56  to  65  percent  predicted _ 

FEV-1  of  71  to  80  percent  predicted,  or; 
FEV-1 /FVC  of  71%  to  80%,  or,  DLCO 
(SB)  greater  than  65  percent  predicted 
Or  rate  primary  disorder. 

Note. — (1) — Requirements  for  home  ox¬ 
ygen  are  met  wriwn  arterial  oxygen 
tension  on  room  air  In  the  chronic  sta¬ 
ble  state  Is  lass  then  or  equal  to  56 
mm.  of  mercury,  or  oxygen  saturation 
Is  less  than  or  equal  to  86%.  If  the  ar¬ 
terial  oxygen  tension  la  equivalent  to 
56-69  mm.  of  mercury,  or  oxygen 
saturation  is  equivalent  to  89-02%, 
the  foliowing  secondary  diagnoses  are 
required:  edema  or  congestive  heart 
failure,  or.  cor  pulmonale  with  EKG  P- 
wave  changes  greater  than  or  equal  to 
3  mm.  In  leads  It,  HI,  or  AVF,  or 
erythrocythemia  writh  hematocrit  of  at 
least  56%. 

Note.— (2):  A  100  percent  rating  shaft  be 
assigned  lor  pleurisy  with  empyema, 
with  or  without  pieurocutaneous  fistula, 
until  resolved. 

Note.— (3):  Following  episodes  of  total 
spontaneous  pneumothorax,  a  rating 
of  100  percent  shal  be  assigned  as  of 
the  date  of  hospital  admission  and 
shad  continue  for  three  months  from 
the  first  day  of  the  month  after  hospital 
discharge. 

Nets. — (4):  Gunshot  wounds  of  the  pleu¬ 
ral  cavity  with  bullet  or  missile  retained 
In  long,  pain  or  dtecomfort  on  exertion, 
or  with  scattered  rales  or  some  limita¬ 
tion  of  excursion  ot  diaphragm  or  of 
lower  chest  expansion  shal  be  rated 
at  least  20  percent  disabling.  Disabling 
injuries  oi  shoulder  girdle  muscle* 
(Groups  1  to  IV)  Shan  be  separately 
rated  and  combined  with  ratings  for 
respiratory  Involvement  Involvement 
of  muscle  group  XXI  (diagnostic  code 
5321),  however,  will  not  be  separately 
rated. 

6845  Sarcoidosis . . . 
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Nontuberculous  Diseases— Continued 

Rating 

Pulmonary  Involvement  with  symptoms 
of  fever,  weight  loss,  and  night 
sweats,  requiring  systemic  high  dose 

corticosteroids  for  control .  60 

Pulmonary  Involvement  with  persistent 
mHd  symptoms  requiring  chronic  low 

dose  or  intermittent  corticosteroids .  30 

Chronic  hilar  adenopathy  or  stable  lung 
infiltrates  without  symptoms  or  physio¬ 
logic  impairment .  0 

Or  rate  according  to  pulmonary  impairment 
as  for  chronic  bronchitis  (6600). 

Note. — Rate  residuals  of  infection  as 
bronchitis  (6600).  For  extra-pulmonary 
Involvement,  see  specific  body  sys¬ 
tem. 

6846  Sleep  Apnea  Syndromes  (Obstruc¬ 
tive,  Central,  Mixed)  Chronic  respiratory 
failure  with  carbon  dioxide  retention  or 
cor  pulmonale,  or;  requires  tracheostomy  100 

Requires  use  of  breathing  assistance  de¬ 
vice  such  as  continuous  positive  air¬ 
way  pressure  (CPAP)  machine  .  50 

Persistent  day-time  hypersomnolence  ....  30 

Asymptomatic  but  with  documented 
sleep  disorder  breathing . 0 

IFR  Doc.  93-1107  Filed  1-15-93;  8:45  am] 
BILUNG  COPE  8320-01 -U 


38  CFR  Part  4 
RIN  29OO-AF00 

Schedule  for  Rating  Disabilities;  The 
Skin 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
Schedule  for  Rating  Disabilities  of  the 
Skin.  This  review  was  initiated  because 
of  a  General  Accounting  Office  (GAO) 
study  noting  that  there  has  been  no 
comprehensive  review  of  the  rating 
schedule  since  1945,  and 
recommending  that  such  a  review  be 
conducted.  The  intended  effect  is  to 
update  this  portion  of  the  rating 
schedule  to  ensure  that  it  uses  current 
medical  terminology,  unambiguous 
criteria,  and  that  it  reflects  medical 
advances  which  have  occurred  since  the 
last  review.  This  is  one  of  the  16 
categories  of  disability  in  the  rating 
schedule  which  we  plan  to  revise. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  March  22, 1993. 
Comments  will  be  available  for  public 
inspection  until  March  30, 1993.  This 
change  is  proposed  to  be  effective  30 
days  after  the  date  of  publication  of  the 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 


Affairs,  810  Vermont  Ave„  NW„ 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  March  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Roberts,  Consultant,  Regulations  Staff 
(211B),  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In 
December  1988,  GAO  published  a  report 
entitled  Veterans’  Benefits:  Need  to 
Update  Medical  Criteria  Used  in  VA’s 
Disability  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA’s 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  May  2, 

1991,  VA  published  an  advance  notice 
of  proposed  rulemaking  advising  the 
public  that  it  was  preparing  to  revise 
and  update  the  schedule  for  rating 
disabilities  of  the  skin.  A  number  of 
comments  and  suggestions  were  ' 
received  in  response  to  that  notice. 

Some  commenters  pointed  out  the  need 
to  add  several  skin  conditions  which 
frequently  occur,  or  suggested  that 
certain  codes  be  deleted  because  they 
are  rare  in  the  veteran  population.  Other 
commenters  recommended  a  revision  in 
the  way  in  which  the  schedule 
addresses  head  and  neck  scars,  and 
eczema.  In  addition  to  publishing  an 
advance  notice,  we  also  contracted  an 
outside  consultant  to  recommend 
changes.  The  primary  objectives  of  this 
review  are  to  eliminate  ambiguities  and 
to  ensure  that  the  rating  schedule 
reflects  recent  medical  advances  and 
uses  current  medical  terminology  and 
criteria. 

A  number  of  grammatical  elements 
are  useful  in  eliminating  ambiguity  and 
ensuring  that  the  schedule  presents 
rating  criteria  as  precisely  as  possible. 
We  are  proposing  editorial  changes, 
primarily  of  syntax  and  punctuation, 
throughout  this  portion  of  the  schedule. 
These  changes  are  intended  to  clarify 


the  rating  criteria  and  represent  no 
substantive  amendment. 

We  propose  to  change  the  title  of 
diagnostic  code  7800  from  “disfiguring 
scars  of  the  head,  face  or  neck”  to  a 
more  inclusive  heading  of 
“disfigurement  of  the  head,  face,  or 
neck,’’  with  evaluation  criteria  based  on 
the  prominence  of  general 
disfigurement.  Part  of  the  Note  which 
now  follows  diagnostic  code  7800 
provides  authority  to  elevate 
evaluations  in  the  presence  of  marked 
discoloration  or  color  contrast.  We 
propose  to  delete  this  provision  because 
it  is  subject  to  inconsistent 
interpretations.  In  its  place,  we  propose 
to  add  an  80  percent  level  allowing  for 
more  severe  cases  of  disfigurement.  That 
portion  of  the  current  Note  which  refers 
to  the  option  of  extraschedular  review 
under  §  3.321(b)  will  be  retained. 

We  propose  to  change  the  headings 
for  diagnostic  codes  7801  (third  degree 
bum  scars)  and  7802  (second  degree 
bum  scars)  to  expand  consideration  of 
these  disabilities  beyond  bum  scars.  For 
7801,  we  propose  to  change  the  heading 
to  read  "scars,  other  than  head,  face  or 
neck,  with  underlying  soft  tissue 
damage  causing  deep  contour  defect  or 
limited  motion,’’  and  7802  will  read 
“scars,  other  than  head,  face,  or  neck, 
without  underlying  soft  tissue  damage 
or  limited  motion.”  These  descriptions 
will  more  precisely  identify  the 
disability  associated  with  scarring  from 
whatever  cause  and  evaluate  the 
disability  according  to  underlying  tissue 
damage  rather  than  surface  scars  due  to 
bums.  Note  (1)  following  code  7801  will 
be  deleted  since  it  refers  only  to  the 
classification  of  bum  scars.  We  are 
adding  reference  to  §  4.25  of  this  part  for 
clarity. 

Surface  area  of  scarring  under 
diagnostic  codes  7801  and  7802  is 
currently  shown  in  decimal  fractions  of 
meters  and  centimeters.  For  the  sake  of 
clarity  and  consistency,  we  have 
converted  square  feet  to  square  inches, 
fractional  meters  to  whole  centimeters, 
and  rounded  the  decimal  fractions  of 
centimeters  to  whole  numbers.  The  Note 
following  code  7801  referring  to 
evaluation  of  widely  separated  scars 
will  be  retained  and  repeated  under 
diagnostic  code  7802. 

We  propose  to  amend  the  description 
of  superficial  scars  under  diagnostic 
code  7803  to  reflect  more  current 
medical  terminology  and  the  common 
problem  of  skin  instability.  The 
schedule’s  use  of  the  term  “poorly 
nourished”  is  not  prevalent  in  medical 
practice  and  “repeated  ulceration,’’ 
which  is  also  in  the  schedule,  does  not 
accurately  describe  what  happens  when 
epidermis  breaks  down.  The  proposed 
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description,  “unstable  with  frequent 
loss  of  epidermal  covering,"  is  more 
accurate  and  commonly  understood. 

Except  editorial  changes  for  clarity, 
we  propose  no  change  in  the  evaluation 
criteria  or  instructions  under  diagnostic 
codes  7804  (painful  superficial  scars), 
and  7805  (other  scars). 

We  propose  to  rate  dermatitis  as  well 
as  eczema  under  diagnostic  code  7806 
because  these  diagnoses  are  very  similar 
and  are  often  used  interchangeably.  We 
propose  to  add  a  100  percent  evaluation 
for  the  most  severe  cases  of  these 
conditions  because  the  disease  may  be 
totally  disabling.  The  term  “nervous 
manifestations"  will  be  deleted  from  the 
50  percent  level  because  it  is  vague  and 
belongs  more  appropriately  in  the 
psychiatric  schedule.  We  propose  minor 
wording  changes  in  the  50,  30,  and  0 
percent  evaluations  for  clarity  and 
uniformity  with  the  codes  for 
disfigurement,  with  no  substantive  ' 
amendment  intended. 

We  are  proposing  changes  in  the 
instructions  for  rating  the  two  types  of 
leishmaniasis  under  codes  7807 
(Leishmaniasis,  americana)  and  7808 
(Leishmaniasis,  old  world).  We  propose 
to  add  instructions  to  rate  these  diseases 
according  to  the  severity  of  the  disease 
as  disfigurement  under  diagnostic  code 
7800,  as  scars  under  7801,  7802,  7803, 
7804,  or  7805,  or  as  dermatitis  under 
7806.  This  instruction  will  establish  a 
clearer  and  more  objective  basis  for 
evaluation.  Although  comments  were 
received  suggesting  that  the  codes  for 
leishmaniasis  be  deleted  from  the 
schedule  because  it  is  rare,  we  believe 
that  reports  of  this  disease  diagnosed 
among  Persian  Gulf  veterans  argue 
against  deletion  at  this  time. 

For  the  sake  of  clarity,  we  are 
proposing  to  include  subacute 
cutaneous  lupus  erythematosus  in  the 
heading  of  diagnostic  code  7809, 

Discoid  lupus  erythematosus.  Subacute 
cutaneous  lupus  is  frequently  associated 
with  discoid  lupus  and  is  properly 
evaluated  in  the  same  manner.  For  the 
sake  of  clarity,  we  propose  to  rale  this 
as  dermatitis  or  eczema. 

We  propose  to  delete  the  following 
codes  because  they  represent  unusual 
diseases  no  longer  warranting  separate 
categories:  pinta  (diagnostic  code  7810), 
verruga  peruans  (7812),  and  tinea 
barbae  (7814).  If  at  issue,  they  may  be 
rated  under  a  new  diagnostic  code  7820 
entitled  “infections  of  the  skin  not  listed 
elsewhere.”  This  new  code  will  include 
bacterial,  fungal,  viral,  treponemal,  and 
parasitic  infections  of  the  skin  not 
specifically  listed.  These  infections  will 
be  rated  as  disfigurement,  scars  or 
dermatitis  depending  on  the 
predominant  disability.  Addition  of  this 


new  code  will  help  eliminate  use  of 
analogous  ratings. 

We  propose  that  the  heading  of 
diagnostic  code  7815,  pemphigus,  be 
changed  to  bullous  disorders,  which  is 
the  common  term  for  a  number  of 
similar  diseases  that  should  be  rated  in 
the  same  manner. 

To  insure  uniformity  we  have 
included  rating  instructions  for 
dermatophytosis  (7813)  to  be  rated  as 
disfigurement,  scars,  or  dermatitis  as 
appropriate  (codes  7800  through  7806). 
Bullous  disorders  (7815),  psoriasis 
(7816)  and  what  is  currently  referred  to 
as  dermatitis  exfoliativa  (7817)  are  to  be 
rated  as  dermatitis  or  eczema  for 
uniformity  and  clarity  and  rating  criteria 
are  provided  under  each  code. 
Tuberculosis  luposa  (7811)  will 
continue  to  be  rated  in  accordance  with 
§§  4.88b  or  4.89,  which  provide  a  100 
percent  evaluation  while  the  disease  is 
active. 

We  propose  that  the  heading  of 
“dermatitis  exfoliativa”  (7817)  be 
changed  to  “exfoliative  dermatitis," 
which  is  more  commonly  used. 
Erythroderma  is  another  common  word 
for  this  disease  and  has  been  included 
in  parenthesis  following  the  heading. 

Since  the  word  “neoplasm”  connotes 
a  pathological  abnormality  better  than 
the  term  “new  growth,”  we  propose  to 
substitute  that  word  under  diagnostic 
codes  7818  and  7819,  which  pertain  to 
malignant  and  benign  conditions 
respectively. 

We  propose  to  clarify  the  instructions 
to  rate  impairment,  disfigurement  and 
scars  as  the  residuals  of  skin 
malignancies. 

We  are  proposing  that  benign 
neoplasms  (7819)  also  be  rated 
according  to  impairment  of  function. 

We  propose  to  delete  the  NOTE  which 
directs  referral  of  more  serious  cases  to 
Central  Office.  With  the  addition  of 
criteria  for  a  schedular  100  percent 
evaluation  under  diagnostic  code  7806 
for  marked  disfigurement,  the  Note  is  no 
longer  necessary. 

In  order  to  reduce  reliance  on  rating 
unlisted  skin  disorders  by  analogy,  we 
propose  to  add  a  number  of  codes: 
cutaneous  manifestations  of  collagen- 
vascular  diseases  not  listed  elsewhere 
(7821),  papulosquamous  disorders  not 
listed  elsewhere  (7822),  vitiligo  (7823), 
diseases  of  keratinization  (7824),  acne 
(7828),  chloracne  (7829),  scarring 
alopecia  (7830),  and  alopecia  areata 
(7831).  For  the  sake  of  objective  and 
consistent  evaluations,  these  conditions 
will  be  rated  as  disfigurement  according 
to  the  criteria  under  diagnostic  code 
7800  or  dermatitis  under  7806.  Rating 
criteria  for  the  respective  evaluations 
are  provided  under  each  code.  This 


broad  availability  of  evaluations  will 
allow  for  more  accurate  assignment  of 
percentages  in  accordance  with  the  facts 
of  each  case. 

We  propose  to  add  three  codes  for 
skin  diseases  which  may  require 
immunosuppressive  therapy:  urticaria 
(7825),  vasculitis  (7826),  and  erythema 
multiforme  and  toxic  epidermal 
necrolysis  (7827).  Evaluation  of  urticaria 
will  depend  on  recurrence  of  the  disease 
and  its  response  to  therapy,  with  levels 
of  40,  20  and  0  percent  provided. 
Vasculitis  and  erythema  multiforme  will 
be  rated  as  urticaria,  or  disfigurement  or 
scarring  for  residuals. 

We  propose  to  add  hyperhidrosis 
(7832)  to  the  schedule  with  evaluation 
criteria  based  on  response  to  therapy 
and  the  ability  to  handle  paper  or  tools. 
A  30  percent  evaluation  is  provided 
when  the  disease  is  unresponsive  to 
therapy,  and  0  percent  when  therapy  is 
successful. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  September  4, 1992. 

Edward  J.  DerwinskL 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
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proposed  to  he  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 


Subpart  B — Disability  Ratings 


1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 


Authority:  72  Stat  1125;  38  U.S.C.  1155. 

2.  Section  4.118  is  revised  to  read  as 

follows: 


§4.118  Schedule  of  rating* — akin. 


Rating 


7600  Disfigurefnont  of  the  head,  face,  or 
neck: 


So  disfiguring  as  to  preclude  occupa¬ 
tional  Interaction  with  the  public _ 

Repugnant  on  casual  Inspection . 

Disagreeable  on  casual  Inspection . 

Noticeable  on  casual  Inspection . 

Noticeable,  but  only  on  dose  Inspec¬ 
tion  . . . . . . 


80 

50 

30 

10 

0 


Note.— The  most  repugnant,  disfiguring 
conditions,  -Inducing  scars  and  dis¬ 
eases  of  the  skin,  may  be  submitted 
with  several  unretouched  photographs 
to  the  Diredor,  Compensation  and 
Pension  Service,  for  consideration 
under  §3.321(b)(1)  of  this  chapter. 

7601  Scars,  other  than  head,  face,  or 
neck,  with  undertying  soft  tissue  damage 
causing  deep  contour  defect  or  limited 
motion: 

Area  or  areas  exceeding  144  square 

indies  (929  sq.  cm.) . 

Area  or  areas  exceeding  72  square 

inches  (465  sq.  -cm.) . 

Area  or  areas  exceeding  12  square 

Inches  (77  sq.  cm.) . 

Area  or  areas  exceeding  6  square 

inches  (39  sq.  cm.) . 

Note.— Ratings  for  widely  separated 
areas,  as  on  two  or  more  extremities 
or  on  anterior  and  posterior  surfaces 
of  extremities  or  trunk,  will  be  sepa¬ 
rately  rated  and  combined  In  accord¬ 
ance  with  §4.25  of  this  part 
7802  Scars,  other  than  head,  face,  or 
neck,  without  underlying  soft  tissue  dam¬ 
age  or  limited  motion: 

Area  or  areas  approximating  144 

square  Inches  (929  sq.  cm.)  . 

Note. — Ratings  for  widely  separated 
areas,  as  on  two  or  more  extremities 
or  on  anterior  and  posterior  surfaces 
of  extremities  or  trunk,  will  be  sepa¬ 
rately  rated  and  combined  In  accord¬ 
ance  with  §4.25  of  this  part. 

7603  Scars,  superficial,  unstable  with  fre¬ 
quent  loss  of  epidermal  covering . 

7804  Scars,  superficial,  painful  on  exam¬ 
ination  . . . 


40 

30 

20 

10 


10 


10 

10 


Note.— The  10  percent  rating  will  be  as¬ 
signed  even  -though  the  scar  may  be 
on  tip  of  finger  or  toe,  and  the  rating 
may  exceed  the  amputation  value  of 
the  area  involved. 

7805  Scars,  other: 

Rate  affected  part  on  limitation  of  func¬ 
tion. 

7806  Dermatitis  or  Eczema: 

Generalized  scaling,  crusting,  systemic 

manifestations,  — pruritus  and  so 
disfiguring  as  to  preclude  interaction 
with  the  public  . 


100 


With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  manifesta¬ 
tions,  or;  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  Inspection _ 

With  exudation  or  constant  itching,  or; 
extensive  lesions,  or,  60  disfiguring 
as  to  be  disagreeable  on  casual  in¬ 
spection  . . . . . 

With  exfoliation,  exudation,  or  Itching, 

If  involving  an  exposed  surface  or 

extensive  area  ... _ _ 

With  minimal  exfoliation,  exudation  or 
Itching,  If  on  a  nonexposed  surface 
or  small  area . . . . 

7807  Leishmaniasis,  americana 

(mucocutaneous,  espundia) 

Rate  as  disfigurement  (diagnostic 
code  7800),  scars  (7301,  7802, 
7803,  7804,  or  7805),  or  dermatitis 
(7806),  depending  upon  the  pre¬ 
dominant  disability. 

7808  Leishmaniasis,  old  world  (cutane¬ 
ous,  oriental  sore) 

Rate  as  disfigurement  (7800),  scars 
(7801,  7802,  7803,  7804,  or  7805), 
or  dermatitis  (7806),  depending 
upon  the  predominant  disability. 

7809  Discoid  lupus  erythematosus  or 
subacute  cutaneous  lupus 
erythematosus: 

(Not  to  be  combined  with  ratings 
under  diagnostic  code  6350.) 
Generalized  scaling,  crusting,  systemic 
manifestations,  pruritus  and  so  dis¬ 
figuring  as  to  preclude  interaction 

with  the  public  . . . . 

With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  manifesta¬ 
tions,  or;  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  Inspection  . 

With  exudation  or  constant  Itching,  or 
extensive  lesions,  or;  so  disfiguring 
as  to  be  disagreeable  on  casual  in¬ 
spection  . . 

With  exfoliation,  exudation,  or  itching, 
If  involving  an  exposed  surface  or 

extensive  area . . . . 

With  minimal  exfoliation,  exudation  cr 
itching,  if  on  a  nonexposed  surface 
or  small  area  . . 

7811  Tuberculosis  luposa  (lupus 
vulgaris),  active  or  inactive: 

Rate  under  §§4.88b  or  4.89,  which¬ 
ever  is  appropriate. 

7813  Dermatophytosis: 

Rate  as  disfigurement  (7800),  scars 
(7801,  7802,  7803,  7804,  or  7805), 
or  dermatitis  (7806)  depending  upon 
the  predominant  disability. 

7815  Bullous  disorders  including 
pemphigus  vulgaris,  pemphigus  folia- 
ceous,  bullous  pemphigoid,  dermatitis 
herpetiformis,  epidermolysis  bullosa 
acquisita,  benign  chronic  familial 
pemphigus  (Hailey-Hailey),  porphyria 
cutanea  tarda. 

Generalized  scaling,  crusting,  systemic 
manifestations,  pruritus  and  so  dis¬ 
figuring  as  to  preclude  interaction 

with  the  public  . 

With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  manifesta¬ 
tions,  or  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  inspection  . 

With  exudation  or  constant  Itching,  or, 
extensive  lesions,  or,  so  disfiguring 
as  to  be  disagreeable  on  casual  in¬ 
spection  . - . . . 

With  exfoliation,  exudation,  or  itching, 
If  Involving  an  exposed  surface  or 
extensive  area . 


Rating 


50 


30 

10 

C 


100 

50 

30 

10 

0 


100 


50 

30 

10 


Rating 


With  minimal  exfoliation,  exudation  or 
Itching,  If  on  a  nonexposed  surface 
or  small  area . . . . 

7816  Psoriasis: 

Generalized  scaling,  crusting,  systemic 
manifestations,  pruritus  and  so  dis¬ 
figuring  as  to  preclude  interaction 

with  the  public  _ _ 

With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  manifesta¬ 
tions,  or  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  Inspection  . 

With  exudation  or  constant  Itching,  or 
extensive  lesions,  or  so  disfiguring 
as  to  be  disagreeable  on  casual  in¬ 
spection  _ ......... _ _ _ _ _ 

With  exfoliation,  exudation,  or  itching, 

If  Involving  an  exposed  surface  or 

extensive  area _ _ _ 

With  minimal  exfoliation,  exudation  or 
Itching,  If  on  a  nonexposed  surface 
or  small  area . . 

7817  Exfoliative  dermatitis  (erythroderma) 
Generalized  scaling,  crusting,  systemic 

manifestations,  pruritus  and  so  dis¬ 
figuring  as  to  preclude  interaction 

with  the  public  . 

With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  manifesta¬ 
tions,  or  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  Inspection  . 

With  exudation  or  constant  Itching,  or 
extensive  lesions,  or;  so  disfiguring 
as  to  be  disagreeable  on  casual  In¬ 
spection  .... _ _ _ ; - 

With  exfoliation,  exudation,  or  Itching, 
if  involving  an  exposed  surface  or 

extensive  area  . . . . 

With  minimal  exfoliation,  exudation  or 
itching.  If  on  a  nonexposed  surface 
or  small  area  . 

7818  Neoplasms,  malignant,  skin: 

Rate  on  impairment  of  function,  dis¬ 
figurement  or  scars. 

7819  Neoplasms,  benign,  skin: 

Rate  as  scars,  disfigurement  or  Impair¬ 
ment  of  function. 

7820  Infections  of  the  skin  not  listed  else¬ 
where,  causing  chronic  scarring, 
dyspigmentation  or  functional  complica¬ 
tions  including  bacterial,  fungal,  viral, 
treponemal  and  parasitic  diseases. 

Rate  as  disfigurement  (diagnostic 
code  7800),  scars  (7801,  7802, 
7803,  7804,  or  7805),  or  dermatitis 
(7806),  depending  upon  the  pre¬ 
dominant  disability. 

7821  Cutaneous  manifestations  of  col¬ 
lagen-vascular  diseases  not  listed  else¬ 
where  (including  scleroderma,  calcinosis 
cutis  and  dermatomyositis): 

Generalized  scaling,  crusting,  systemic 
manifestations,  pruritus  and  so  dis¬ 
figuring  as  to.  preclude  interaction 

with  the  public  . 

With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  manifesta¬ 
tions,  or  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  inspection  . 

With  exudation  or  constant  itching,  or 
extensive  lesions,  or  so  disfiguring 
as  to  be  disagreeable  on  casual  in¬ 
spection  . . . 

With  exfoliation,  exudation,  or  itching, 
if  involving  an  exposed  surface  or 

extensive  area . 

With  minimal  exfoliation,  exudation  or 
Itching,  If  on  a  nonexposed  surface 
or  small  area  . ..... 


100 

50 

30 

10 

0 


100 

50 

30 

10 

0 

> 


100 

50 

30 

10 
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Rating 

7822  Papulosquamous  disorders  not  list¬ 
ed  elsewhere  (including  lichen  planus, 
large  or  small  plaque  parapsoriasis,  pit¬ 
yriasis  lichenoides  et  varioliformis  acuta 
(PLEVA),  lymphomatold  paputosus,  and 
pityriasis  rubra  pilaris  (PRP).): 

Generalized  scaling,  cresting,  systemic 
manifestations,  pruritus  and  so  dis¬ 
figuring  as  to  preclude  Interaction 
with  the  public  . 

100 

With  ulceration  or  extensive  exfoliation 
or  cresting,  and  systemic  manifesta¬ 
tions,  or,  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  Inspection  . 

50 

With  exudation  or  constant  Itching,  or, 
extensive  lesions,  or,  so  disfiguring 
as  to  be  disagreeable  on  casual  in¬ 
spection  . 

30 

With  exfoliation,  exudation,  or  Itching, 

If  involving  an  exposed  surface  or 
extensive  area . 

10 

With  minimal  exfoliation,  exudation  or 
Itching,  if  on  a  nonexposed  surface 
or  small  area  . 

0 

7323  VitHigo:- 

Generalized  scaling,  cresting,  systemic 
manifestations,  pruritus  and  so  dis¬ 
figuring  as  to  preclude  Interaction 
with  the  public  . 

100 

With  ulceration  or  extensive  exfoliation 
or  cresting,  and  systemic  manifesta¬ 
tions,  or,  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  Inspection  . 

50 

With  exudation  or  constant  Itching,  or 
extensive  lesions,  or  so  disfiguring 
as  to  be  disagreeable  on  casual  !n- 

30 

Wtth  exfoliation,  exudation,  or  Itching, 

U  involving  an  exposed  surface  or 
extensive  area . 

10 

With  minimal  exfoliation,  exudation  or 
Itching,  If  on  a  nonexposed  surface 
or  small  area  . 

0 

7824  Diseases  of  keratinlzation: 

Generalized  scaling,  cresting,  systemic 
manifestations,  pruritus  and  so  dis¬ 
figuring  as  to  preclude  Interaction 
with  the  public  . 

100 

With  ulceration  or  extensive  exfoliation 
or  cresting,  and  systemic  manifesta¬ 
tions,  or  so  disfiguring  as  to  be  re¬ 
pugnant  on  casual  inspection  . . 

50 

With  exudation  or  constant  Itching,  or, 
extensive  lesions,  or  so  disfiguring 
as  to  be  disagreeable  on  casual  in¬ 
spection  . . . 

30 

With  exfoliation,  exudation,  or  Itching, 
If  Involving  an  exposed  surface  or 
extensive  area  . . 

10 

With  minimal  exfoliation,  exudation  or 
Itching,  if  on  a  nonexposed  surface 
or  smalt  area  . 

0 

7825  Urticaria: 

Recurrent  debilitating  episodes  which 
require  regular  systemic  Immuno¬ 
suppressive  therapy  or  are  uncon¬ 
trollable  despite  any  type  of  therapy 

40 

Recurrent  debilitating  episodes  which 
require  frequent  systemic  Immuno¬ 
suppressive  therapy . 

20 

Occasional  or  asymptomatic . 

0 

Rating 


7626  Vasculitis,  primary  cutaneous: 

Rate  as  disfigurement  (diagnostic 
code  7800),  or  scars,  (7801,  7802, 
7803,  7804,  or  7805),  or  urticaria 
(7825),  depending  upon  the  pre¬ 
dominant  disability. 

7827  Erythema  multlforme;  Toxic  epi¬ 
dermal  necrolysis: 

Rate  as  disfigurement  (diagnostic 
code  7800),  or  scars  (7801,  7802, 
7803,  7804,  or  7805),  or  urticaria 
(7825),  depentfng  upon  the  pre¬ 
dominant  disability. 

7828  Acne:- 


So  disfiguring  as  to  preclude  occupa¬ 
tional  Interaction  — with  the  public  ... 

Repugnant  on  casual  inspection . 

Disagreeable  on  casual  Inspection . 

Noticeable  on  casual  Inspection . 

Noticeable,  but  only  on  dose  Inspec¬ 
tion  . 1 . 

Note.— The  most  repugnant,  disfiguring 
conditions,  — Including  scars  and  dis¬ 
eases  of  the  skin,  may  be  submitted 
with  several  unretouched  photographs 
to  the  Director,  Compensation  and 
Pension  Service,  for  consideration 
under  §3.321{b)(1)  of  this  chapter. 

7829  Chloracne:- 


80- 

50- 

30- 

10- 

0 


So  disfiguring  as  to  preclude  occupa¬ 
tional  Interaction  — with  the  public  ... 

Repugnant  on  casual  Inspection  . 

Disagreeable  on  casual  Inspection . 

Noticeable  on  casual  Inspection . 

Noticeable,  but  only  on  dose  Inspec¬ 
tion  . 


80- 

50- 

30- 

10- 

0 


Note.— The  most  repugnant,  disfiguring 
conditions.  — Including  scars  and  dis¬ 
eases  of  the  skin,  may  be  submitted 
with  several  unretouched  photographs 
to  the  Director,  Compensation  and 
Pension  Service,  for  consideration 
under  §3.321  (b)(1)  of  this  chapter. 

7830  Scarring  alopecia:- 

So  disfiguring  as  to  preclude  occupa¬ 
tional  interaction  — with  the  public  ... 

Repugnant  on  casual  inspection . . 

Disagreeable  on  casual  inspection . 

Noticeable  on  casual  inspection . 

Noticeable,  but  only  on  dose  Inspec¬ 
tion  _ ... _ _ _ .... 

Note.— The  most  repugnant,  disfiguring 
conditions,  — including  scars  and  dis¬ 
eases  of  the  skin,  may  be  submitted 
with  several  unretouched  photographs 
to  the  Director,  Compensation  and 
Pension  Service,  for  consideration 
under  §3.321(b)(1)  of  this  chapter. 

7831  Alopecia  areata: 

So  disfiguring  as  to  predude  occupa¬ 
tional  interaction  — with  the  public 

Repugnant  on  casual  Inspection . 

Disagreeable  on  casual  inspection . 

Noticeable  on  casual  Inspection . 

Noticeable,  but  only  on  dose  Inspec¬ 
tion  . 

Note.— The  most  repugnant,  disfiguring 
conditions,  — Including  scars  and  dis¬ 
eases  of  the  skin,  may  be  submitted 
with  several  unretouched  photographs 
to  the  Director,  Compensation  and 
Pension  Service,  for  consideration 
under  §3.321(b)(1)  of  this  chapter. 


80- 

50- 

30- 

10- 
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80- 

50- 
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7832  Hyperhldrosls:- 

Unabie  to  handle  paper  or  tools  be¬ 
cause  of  moisture,  and  — unrespon¬ 
sive  to  therapy  — . . 

Able  to  handle  paper  or  tools  after 
therapy  . 


30- 

0 


[FR  Doc.  93-1116  Filed  1-15-93;  8:45  ami 
BttJLMQ  COPE  M20-0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148, 261  and  268 

[FRL-4553-7] 

Land  Disposal  Restrictions  for  Third 
Third  Scheduled  Wastes;  Response  to 
Court  Decision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  the  availability  of 
information  that  has  been  developed  by 
the  Agency  in  order  to  implement  the 
September  25, 1992  decision  of  the  U.S. 
Court  of  Appeals  in  Chemical  Waste 
Management  v.  EPA,  976  F.  2d  2  (D.C. 
Cir.  1992).  Critical  parts  of  that  decision 
involved  treatment  standards  for  wastes 
that  are  hazardous  because  they  exhibit 
a  characteristic  of  hazardous  waste.  (The 
underlying  rule  at  issue  in  the  opinion 
was  signed  on  May  8, 1990,  and 
published  on  June  1, 1990  (55  FR 
22520).)  The  Agency  believes  that  it  is 
appropriate  to  make  this  information 
available  for  public  review  and 
comment  and  to  consider  those 
comments,  since  EPA  may  shortly  have 
to  promulgate  final  regulations  to  revise 
treatment  standards  for  characteristic 
hazardous  wastes. 

DATES:  Comments  on  this  notice  must  be 
submitted  on  or  before  February  18, 
1993. 

ADDRESSES:  Copies  of  the  supplemental 
information  report  may  be  obtained  by 
calling  or  visiting  the  RCRA  Docket.  The 
RCRA  docket  is  located  in  room  M2427 
at  EPA  Headquarters  and  is  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Requests  for  obtaining  the 
document  by  telephone  may  be  made  by 
calling  (202)  260-9327.  Copies  cost  0.15 
per  page.  Charges  under  $25.00  are 
waived. 

Comments  on  the  information  in  the 
document  must  be  submitted  to  the 
docket  clerk  at  the  following  address: 
U.S.  Environmental  Protection  Agency, 
RCRA  Docket  (OS-305),  401  M  Street, 
SW.,  Washington,  DC  20460.  One 
original  and  two  copies  should  be  sent 
and  identified  by  regulatory  docket 
reference  number  F93-TTCA-FFFFF. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline,  Office  of  Solid 
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Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington 
DC  20460,  telephone  (800)  424-9346, 
TDD  (800)  553-7672  (hearing  impaired); 
in  the  Washington  DC  metropolitan  area 
the  number  is  (703)  920-9810,  TDD 
(703)  486-3323.  For  technical 
information,  contact  Kathy  Rafferty, 
Office  of  Solid  Waste  (OS-322W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
telephone  (703)  308-8466. 
SUPPLEMENTARY  INFORMATION:  In  its  May 
8, 1990  rule,  EPA,  among  other  things, 
established  prohibitions  and  treatment 
standards  for  the  wastes  in  the  final 
third  of  the  statutorily-mandated 
schedule  for  the  land  disposal 
restrictions  program,  as  required  by 
RCRA  section  3004(g)(5).  This  rule  is 
generally  referred  to  as  the  “Third 
Third”  rule.1 

In  the  critical  part  of  the  Third  Third 
rule,  the  Agency  established  treatment 
standards  for  wastes  that  are  hazardous 
because  they  exhibit  a  particular 
characteristic  of  hazardous  waste, 
namely  ignitability,  corrosivity,  or 
reactivity  (“ICR”  wastes),  or  EP  toxicity. 
The  Agency  maintained  that  if  these 
wastes  exhibit  a  characteristic  at  the 
point  they  are  generated,  they  may  have 
to  be  treated  pursuant  to  treatment 
standard  so  that  threats  to  human  health 
and  the  environment  are  minimized 
(See  RCRA  section  3004(m)), 
notwithstanding  that  the  waste  might  no 
longer  exhibit  a  characteristic  of 
hazardous  waste  before  it  is  disposed 
and  so  not  be  a  “hazardous  waste”.  55 
FR  22651-57.  In  other  words,  if  the 
waste  exhibits  a  characteristic  at  the 

{joint  it  is  generated,  before  it  can  be 
and  disposed  it  may  have  to  continue 
to  be  treated  pursuant  to  section 
3004(m)  after  it  stops  exhibiting  a 
characteristic. 

In  the  Third  Third  rule  the  Agency 
also  indicated,  however,  that  this  theory 
could  be  applied  selectively,  and  thus 
determined  that  most  characteristic 
wastes  could  be  diluted  so  that  they  lose 
their  characteristic  property,  and  then 
be  placed  in  surface  impoundments  (a 
type  of  land  disposal  unit  under  RCRA, 
see  RCRA  section  3004(k)),  provided 
that  the  impoundments  were  part  of 
wastewater  treatment  systems  whose 
discharge  was  regulated  under  the  Clean 


1  (See  generally  55  FR  22523-Z5,  summarizing  the 
requirements  of  the  Land  Disposal  Restrictions 
program;  see  also  51  FR  49572  (Nov.  7, 1966)  (land 
disposal  restrictions  for  solvent  and  dioxin 
hazardous  wastes);  52  FR  25760  (July  8. 1987)  (land 
disposal  restrictions  for  California  list  hazardous 
wastes);  53  FR  31138  (August  17. 1988)  (land 
disposal  restrictions  for  wastes  in  the  first  third  of 
the  statutorily-mandated  schedule);  and  54  FR 
26594  (June  23, 1989)  (land  disposal  restrictions  for 
wastes  in  the  second  third  of  that  schedule). 


Water  Act.  EPA  also  indicated  that 
characteristic  wastes  could  be  diluted  so 
that  they  no  longer  exhibit  a 
characteristic  and  then  be  injected  into 
Class  I  nonhazardous  deepwells 
regulated  under  the  Safe  Drinking  Water 
Act’s  Underground  Injection  Control 
(UIC)  program.  55  FR  22657-59.  In  both 
cases,  the  wastes  would  not  be 
prohibited  from  land  disposal  because 
they  would  not  be  hazardous  wastes  at 
the  point  they  are  land  disposed. 

Finally,  EPA  established  a  treatment 
standard  of  deactivation  for  many  ICR 
wastes.  This  standard  could  be 
achieved,  among  other  ways,  by  diluting 
the  ICR  wastes  so  that  they  no  longer 
exhibited  the  characteristic  property. 

In  its  opinion  in  Chemical  Waste 
Management  v.  EPA,  976  F.  2d  (D.C.  Cir. 
1992),  the  court  upheld  the  Agency’s 
authority  to  apply  land  disposal 
prohibitions  at  the  point  characteristic 
hazardous  wastes  are  generated,  but  also 
held  that  this  theory  could  not  be 
applied  selectively.  976  F.  2d  at  14,  23. 
Thus,  in  one  of  the  key  parts  of  the 
opinion,  the  court  held  that  the 
widespread  practice  of  diluting 
characteristic  wastes  to  remove  their 
characteristic  and  then  managing  the 
decharacterized  wastes  in  Clean  Water 
Act  surface  impoundments  or  Safe 
Drinking  Water  Act  Class  I 
nonhazardous  injection  wells  may  be 
impermissible  because  of  the  absence  of 
full-scale  RCRA  treatment  (i.e., 
treatment  that  satisfies  section  3004(m)) 
before  land  disposal  (i.e.,  before 
placement  of  the  decharacterized  wastes 
in  an  impoundment  or  the  injection 
well).  Such  a  practice  is  permissible,  the 
court  held,  only  if  it  could  be 
demonstrated  that  treatment  equivalent 
to  RCRA  can  be  achieved  before 
discharge  of  the  wastes  into  the 
environment.  Id.  at  7. 

Because  section  3004(m)  requires 
treatment  to  destroy  or  remove 
hazardous  constituents,  the  court 
vacated  the  deactivation  treatment 
standard  for  ignitable  and  corrosive 
wastes — expressed  as  “deactivation" — 
because  that  standard  could  be  achieved 
by  diluting  the  wastes  to  remove  the 
characteristic  property  and  thus  failed 
to  require  treatment  of  hazardous 
constituents  in  the  wastes.  The  court 
held  that  although  dilution  is  adequate 
treatment  to  remove  the  characteristic 
property,  it  is  not  adequate  treatment  for 
hazardous  constituents  that  may  be 
present  in  these  wastes  above  minimize 
threat  levels.  Id.2 


2  Thera  were  aspects  of  the  court's  decision  that 
could  be  read  in  more  than  one  way.  Therefore. 
EPA  filed  a  petition  for  rehearing  on  November  9, 
1992,  seeking  clarification. 


The  Agency  has  collected  data  from 
industry,  as  well  as  Offices  within  EPA, 
to  support  the  development  of  options 
for  establishing  revised  treatment 
standards  for  characteristic  wastes. 

These  options  and  the  supporting  data 
are  presented  in  a  report  available  in  the 
docket. 

The  issue  of  treatment  standards  for 
the  characteristic  wastes  at  issue  in  the 
Third  Third  case  cannot  be  separated 
from  the  issue  of  an  equivalency 
demonstration  since  the  great  majority 
of  these  wastes  are  treated  in  Clean 
Water  Act  (CWA)  and  Safe  Drinking 
Water  Act  (SDWA)  wastewater 
management  systems,  many  of  them 
involving  land  disposal  units.  Thus, 

EPA  cannot  approach  the  issue  of 
treatment  standards  for  ICR  wastes  in  a 
vacuum,  but  must  consider  the  relation 
of  such  standards  to  facilities  engaged  in 
centralized  wastewater  management. 
With  respect  to  CWA  impoundments 
treating  decharacterized  wastes,  EPA  is 
seeking  comment  on  three  principal 
options  for  determining  how  to 
demonstrate  equivalence:  Solely  at  the 
point  of  ultimate  discharge  to  surface 
waters  or  to  a  POTW  (“end-of-pipe 
equivalence”);  at  end-of-pipe  while  also 
demonstrating  that  hazardous 
constituents  are  not  leaking  or 
volatilizing  from  the  treatment 
impoundments  at  an  excessive  rate 
(“surface  impoundment  integrity”);  and 
at  end-of-pipe  while  assuring  surface 
impoundment  integrity,  and  also 
providing  treatment  of  sludges  that  are 
generated  in  the  impoundment. 

Options  for  integrating  RCRA  and 
CWA/SDWA  requirements  are  also 
presented  in  the  report,  as  are 
preliminary  assessments  of  available 
treatment  capacity.  EPA  has  also 
performed  preliminary  analyses  of  the 
potential  cost  and  impacts  to  human 
health  and  the  environment  of  various 
treatment  options.  The  Agency  is 
seeking  comment  on  all  of  these  aspects 
of  the  report. 

EPA  may  have  to  issue  final  rules 
addressing  these  questions  in  the  near 
future.  The  Agency  solicits  comment  on 
whether  there  would  be  good  cause  to 
issue  final  rules  to  prevent  a  situation 
where  many  characteristic  wastes  are 
prohibited  and  no  treatment  standard 
exists  that  would  allow  the  wastes  to  be 
land  disposed  legally.  EPA  also  notes 
that  this  notice  may  be  the  only 
opportunity  presented  for  public 
comment. 

Dated:  January  12, 1993. 

Don  R.  Clay, 

Assistant  Administrator. 

[FR  Doc.  93-1188  Filed  1-15-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  No.  92-9,  DA  93-5;  RM-7981, 
RM-8004] 

Redevelopment  ot  Spectrum  To 
Encourage  Innovation  in  the  Use  of 
New  Telecommunications 
Technologies 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
reply  comment  period. 

SUMMARY:  The  Commission’s  Office  of 
Engineering  and  Technology  granted  a 
two-week  extension  for  filing  reply 
comments  to  the  Further  Notice  of 
Proposed  Rule  Making  (Further  Notice) 
in  ET  Docket  No.  92-9  (57  FR  42916, 
September  17, 1992).  This  extension 
was  granted  in  response  to  a  request 
from  the  Utilities  Telecommunications 
Council  and  the  American  Petroleum 
Institute.  The  additional  time  to  prepare 
and  file  reply  comments  will  permit 
parties  to  evaluate  more  fully  comments 
filed  on  the  Further  Notice. 

DATES:  Reply  comments  are  due  by 
January  27, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  Frequency  Allocation 
Branch,  (202)  653-8116. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Reply 
Comments 

Adopted:  January  7, 1993; 

Released:  January  7, 1993. 

Reply  Comment  Date:  January  27, 
1993. 

By  the  Office  of  Engineering  and 
Technology: 

1.  The  Utilities  Telecommunications 
Council  (UTC)  and  the  American 
Petroleum  Institute  (API)  have  requested 
an  extension  of  time  to  file  reply 
comments  to  the  Further  Notice  of 
Proposed  Rule  Making  in  the  above- 
captioned  proceeding. 

2.  UTC  and  API  request  that  the 
deadline  for  filing  reply  comments  be 
extended  from  January  13, 1993,  to 
January  27, 1993,  in  order  to  fully 
evaluate  comments  on  the 
Commission’s  proposal  and  a  detailed 
proposal  filed  in  comments  by  the 
Telecommunications  Industry 
Association’s  Fixed  Point-to-Point 
Communications  Section  on  December 
11, 1992. 


3.  Requests  for  extensions  of  time  are 
not  routinely  granted,  47  CFR  1.46(a). 
However,  in  order  to  develop  as 
complete  a  record  as  possible,  an 
extension  of  time  is  appropriate  in  this 
instance.  This  extension  will  permit  all 
interested  parties  sufficient  time  to 
review  the  record  and  prepare  reply 
comments  on  the  complex  issues 
presented  in  this  proceeding. 
Accordingly,  it  is  Ordered,  that  the 
deadline  for  filing  reply  comments  is 
extended  to  January  27, 1993. 

4.  This  action  is  taken  under  authority 
found  in  sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303,  and 
pursuant  to  §§  0.31,  0.241,  and  1.46  of 
the  Commission’s  Rules,  47  CFR  0.31, 
0.241  and  1.46.  For  further  information, 
contact  Rodney  Small,  Office  of 
Engineering  and  Technology,  (202)  653- 
8116. 

Federal  Communications  Commission. 

Bruce  A.  Franca, 

Acting  Chief  Engineer. 

|FR  Doc.  93-1113  Filed  1-15-93;  8;45  am] 
BILUNG  COOE  6712-01-4* 


47  CFR  Part  73 

[MM  Docket  No.  92-8;  RM-7713] 

Radio  Broadcasting  Services;  Stock 
Island,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial  of. 

SUMMARY:  This  document  denies  the 
allotment  of  Channel  248A  to  Stock 
Island,  Florida,  as  requested  by  S-3 
Communications  Corporation.  See  57 
FR  03158,  January  28, 1992.  With  this 
action,  this  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-8, 
adopted  December  11, 1992,  and 
released  January  12, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  L>C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street, 
NW.,  suite  640,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-1096  Filed  1-15-93;  8:45  am) 
B»LUNG  COOE  6712-01-41 


47  CFR  Part  73 

[MM  Docket  No.  92-311,  RM-8132] 

Radio  Broadcasting  Services;  iron 
River,  Wl 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  James 
V.  Lien,  Norma  G.  Lien  and  Lenard  G. 
Harvey,  proposing  the  allotment  of 
Channel  297C2  to  Iron  River, 

Wisconsin,  as  that  community’s  first 
local  transmission  service.  Canadian 
concurrence  will  be  requested  for  this 
allotment  at  coordinates  46-35-19  and 

91- 14—44.  There  is  a  site  restriction  12.3 
kilometers  (7.7  miles)  east  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  March  4, 1993,  and  reply 
comments  on  or  before  March  19, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  James  V.  Lien, 
Norma  G.  Lien  and  Lenard  G.  Harvey, 
P.O.  Box  10,  Iron  River,  Wisconsin 
54847. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media  Bureau 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 

92- 311,  adopted  December  11, 1992, 
and  released  January  12, 1993.  The  frill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Docket  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  Downtown  Copy 
Center,  1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

1FR  Doc.  93-1099  Filed  1-15-93;  8:45  am) 

BILLING  CODE  671 2-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  213 

[FRA  Docket  No.  RST-90-1,  Notice  No.  3] 

R1N  2130-AA75 

Track  Safety  Standards;  Public 
Workshops  on  Miscellaneous 
Proposed  Revisions 

AGENCY:  Federal  Railroad 
Administration. 

ACTION:  Notice  of  public  workshops: 
Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  information  provided 
in  Notice  No.  2  which  was  published 
Tuesday,  January  5,  1993  (58  FR  338). 
The  Notice  detailed  dates  and  locations 
of  four  workshops  on  proposed 
revisions  of  the  Track  Safety  Standards. 
EFFECTIVE  DATE:  January  5,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Principal  Program  Person:  Allison  H. 
MacDowell,  Office  of  Safety 
Enforcement,  Federal  Railroad 
Administration,  400  Seventh  Street, 

S\V.,  Washington,  DC  20590.  Telephone: 
(202) 366-6081 

Principal  Attorney:  Nancy  Lummen 
Lewis,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-0635. 
SUPPLEMENTARY  INFORMATION:  On 
November  16,  1992,  FRA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (see  57  FR  54038)  in  which 
it  identified  those  sections  of  the 
present  Track  Safety  Standards  that  FRA 
is  considering  for  amendment  in  an 
effort  to  improve  its  safety  regulatory 
program.  That  ANPRM  also-announced 
FRA’s  plan  to  conduct  four  public 
workshops  to  discuss  possible  revisions 
to  the  Track  Safety  Standards.  Notice 


No.  2  in  this  proceeding,  published 
January  5, 1993  (see  58  FR  338), 
announced  the  actual  dates  and  specific 
locations  of  those  workshops. 

Need  for  Correction 

Notice  No.  2  contained  an  erroneous 
address  for  the  site  of  the  public 
workshop  to  be  held  in  Chicago  on 
February  25, 1993.  The  correct  address 
of  the  location  at  which  the  workshop 
will  be  conducted  is  111  North  Canal 
Street,  Chicago,  Illinois  60606. 

S.  Mark  Lindsey, 

Chief  Counsel. 

[FR  Doc.  .93-1159  Filed  1-15-93;  8:45  am] 

BILUNG  CODE  4910-06-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  and 
Commencement  of  Status  Review  for  a 
Petition  to  List  the  Fluvial  Population 
of  the  Arctic  Grayling  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  findings  and 
initiation  of  status  review. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the 
contiguous  U.S.  population  of  the 
fluvial  Arctic  grayling  (Thymallus 
arcticus)  to  the  List  of  Threatened  and 
Endangered  Wildlife.  The  Service  finds 
the  petition  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 

DATES:  The  finding  announced  in  this 
notice  was  made  in  December  1992. 
Comments  and  materials  need  to  be 
submitted  by  March  22,  1993  to  be 
considered  in  the  12-month  finding. 

ADDRESSES:  Information,  comments,  or 
questions  concerning  this  petition  may 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Fish  and 
Wildlife  Enhancement,  Federal  Building 
and  U.S.  Courthouse,  301  South  Park, 
P.O.  Box  10023,  Helena,  Montana 
59626-0023.  The  petition,  finding,  and 
supporting  data  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Harms,  State  Supervisor,  at  the  above 
address,  telephone  (406)  449-5225. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
in  1982  (16  U.S.C.  1531  et  seq.),  requires 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  also  is  required  to 
promptly  commence  a  review  of  the 
status  of  the  involved  species. 

The  Service  announces  a  90-day 
finding  on  a  petition  requesting  the 
Service  to  list  as  endangered  the  fluvial 
(permanently  stream-dwelling)  Arctic 
grayling  (Thymallus  arcticus )  in  the 
contiguous  United  States  and  initiates  a 
status  review. 

A  petition  dated  October  2, 1991,  was 
received  by  the  Service  from  the 
Biodiversity  Legal  Foundation  and 
George  Wuerthner  on  October  9, 1991. 
The  petition  requested  that  the  “fluvial 
Arctic  grayling”  be  listed  as  endangered 
throughout  its  historic  range  in  the 
conterminous  United  States. 
Additionally,  the  petitioners  requested 
that  critical  habitat  be  designated.  The 
petitioners  submitted  biological, 
distributional,  and  historical 
information,  and  referenced  several 
scientific  articles  in  support  of  the 
petition. 

Within  the  contiguous  United  States, 
two  geographically  isolated  fluvial 
populations  of  Arctic  grayling,  referred 
to  by  the  petitioners  as  fluvial  Arctic 
grayling,  were  found  in  Michigan  and  in 
the  drainage  of  the  upper  Missouri  River 
in  Montana  and  Yellowstone  National 
Park  in  northwestern  Wyoming  (Scott 
and  Crossman  1973).  The  petitioners 
stated  that  the  fluvial  Arctic  grayling 
has  been  extirpated  from  most  of  its 
historic  range  in  the  contiguous  United 
States.  As  the  petitioners  recognized, 
the  population  of  Arctic  grayling  in 
Michigan  has  been  extinct  since  the 
1930’s  (Vincent  1962;  Scott  and 
Crossman  1973;  S.  Walker,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm., 
1992).  Because  the  Michigan  population 
of  Arctic  grayling  is  extinct  and, 
therefore,  by  definition  cannot  be  listed, 
the  finding  addressed  only  the  fluvial 
population  of  the  Arctic  grayling  found 
in  the  upper  Missouri  River  drainage. 

The  only  confirmed  remnant  of  tne 
indigenous  fluvial  population  of  Arctic 
grayling  in  the  upper  Missouri  River 
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drainage  exists  in  the  Big  Hole  River 
and  the  lower  reaches  of  the  Big  Hole’s 
tributaries  in  southwestern  Montana 
(Liknes  and  Gould  1987,  Kaya  1990).  An 
additional  remnant  of  the  fluvial  Arctic 
grayling  population  of  the  upper 
Missouri  River  drainage  may  occur  in 
Ennis  Reservoir  on  the  Madison  River  in 
Madison  County,  Montana.  For 
convenience  in  the  subject  finding,  the 
fluvial  form  of  the  indigenous  Arctic 
grayling  from  the  upper  Missouri  River 
drainage  in  Montana  and  Wyoming  is 
referred  to  as  the  fluvial  Arctic  grayling. 

A  status  review  was  first  initiated  for 
the  "Montana  Arctic  grayling"  (T.  a. 
montanus)  by  a  notice  of  review 
published  December  30, 1982  (47  FR 
58454).  However,  this  subspecific 
designation  is  not  widely  accepted 
(Kaya  1990).  The  scientific  community 
considers  the  Missouri  River  drainage 
population  of  the  Arctic  grayling  to  be 
a  geographically  isolated  population  of 
T.  arcticus. 

The  petitioners  indicated  that  decline 
of  the  fluvial  Arctic  grayling  is  a  result 
of  many  factors.  The  primary  causes 
cited  by  the  petitioners  were  habitat 
degradation  resulting  from  livestock 
grazing  and  stream  diversions  for 
irrigation,  competition  with  nonnative 
trout  species,  and  past  overharvesting 
by  anglers.  Additionally,  the  petition 
stated  that  much  of  the  annual 
recruitment  is  lost  in  irrigation  ditches. 

The  Service  found  that  a  combination 
of  elements  have  contributed  to  the 
decline  or  extirpation  of  fluvial  Arctic 
grayling,  in  both  the  upper  Missouri 
River  drainage  and  Michigan,  historic 
overharvest  appears  to  have  initiated 
declines  of  the  Arctic  grayling  (Vincent 
1962).  Competition  and/or  predation  by 
nonnative  trout  species  are  speculated 
to  be  important  factors  contributing  to 
the  decline  of  Arctic  grayling  (Vincent 


1962,  Kaya  1990).  Furthermore,  in 
Michigan,  logging  activities  diminished 
the  quality  of  stream  habitat  through 
erosion,  increased  silt  deposition, 
elevated  water  temperatures,  and 
destruction  of  streambeds  (Vincent 
1962). 

In  the  upper  Missouri  River  drainage, 
dewatering  for  agricultural  irrigation 
reduces  available  habitat  for  grayling 
and  may  result  in  stranding  of 
incubating  eggs  or  young  fish,  increased 
predation  on  young  because  they  are 
concentrated  in  the  remaining  water, 
and  higher  water  temperatures  (Kaya 
1990).  Fry  and  juvenile  grayling  become 
stranded  in  irrigation  ditches  and  die 
when  the  headgates  are  closed  without 
opportunity  for  fish  to  return  to  the  river 
(Shepard  and  Oswald  1989). 
Additionally,  an  integral  portion  of  the 
historic  range  of  the  fluvial  Arctic 
grayling  has  been  altered  by  the 
extensive  construction  of  dams  and 
reservoirs  that  have  created  barriers 
obstructing  migrations  to  spawning, 
wintering  or  feeding  areas,  and 
inundated  grayling  habitat  (Vincent 
1962,  Kaya  1990). 

The  Act  allows  the  Service  to  list 
distinct  population  segments  of 
vertebrate  fish  and  wildlife.  The  fluvial 
form  of  the  Arctic  grayling  in  the  upper 
Missouri  River  drainage  is 
geographically  isolated  from  other 
fluvial  grayling  populations  and  is 
behaviorally  distinct  from  lacustrine 
(live  in  lakes  and  spawn  in  streams) 
grayling.  For  these  reasons,  the  Service 
believes  the  fluvial  form  of  the  Arctic 
grayling  in  the  upper  Missouri  River 
drainage  is  a  distinct  population 
segment. 

After  reviewing  the  petition, 
accompanying  documentation,  and 
references  cited  therein,  the  Service 
finds  that  the  petition  presents 


substantial  information  indicating  that 
listing  the  fluvial  population  of  the 
Arctic  grayling  in  the  upper  Missouri 
River  drainage  as  endangered  may  be 
warranted.  Within  1  year  from  the  date 
the  petition  was  received,  a  finding  as 
to  whether  the  petitioned  action  is 
warranted  as  required  by  section 
4(b)(3)(B)  of  the  Act. 

The  petitioners  also  requested  that 
critical  habitat  be  designated.  If  the  12- 
month  finding  determines  that  the 
petitioned  action  to  list  the  fluvial 
Arctic  grayling  as  endangered  is 
warranted,  then  the  designation  of 
critical  habitat  would  be  addressed  in 
the  subsequent  proposed  rule. 

References  Cited 

A  complete  list  of  references  cited  in 
this  rule  is  available  upon  request  from 
the  Fish  and  Wildlife  Service  (see 
ADDRESSES  section). 

Author 

This  notice  was  prepared  by  Lori  H. 
Nordstrom  of  the  U.S.  Fish  &  Wildlife 
Service,  Helena,  MT,  Field  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  15, 1992. 

Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  93-1054  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Dynic  Corporation,  having  a 
place  of  business  in  Tokyo,  Japan,  an 
exclusive  license  restricted  to  the 
manufacture  of  products,  in  whole  or  in 
part,  in  Japan  on  prospective 
corresponding  Japan  patent  application 
based  on  U.S.  Patent  Application  Serial 
No.  07/863,274,  “Temperature 
Adaptable  Glyoxial-Modified  Fibers  and 
Method  of  Preparing  Same,”  filed  in 
April  3, 1992.  Notice  of  Availability  for 
licensing  the  invention  was  given  in  the 
Federal  Register  on  September  16, 1992. 
DATES:  Comments  must  be  received  on 
or  before  March  20, 1993. 

ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer, 
Beltsville  Agricultural  Research  Center, 
Baltimore,  Boulevard,  Building  005, 
Room  403,  BARC-YV,  Beltsville, 
Maryland  20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Ann  Whitehead  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above;  telephone:  COMM: 
301-504-6786. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Government’s  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  license  this  invention 
and  the  company  has  submitted  a 
complete  and  sufficient  application  for 
a  license,  promising  therein  to 
commercialize  the  invention  in  Japan. 
USDA-ARS  will  have  access  to 
technological  information  developed 


during  the  commercialization.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

W.  H.  Tallent, 

Assistant  Administrator. 

(FR  Doc.  93-1174  Filed  1-15-93;  8:45  am] 
BILLING  CODE  3410-03-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8;30  A.M. 
and  5  P.M.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC. 

Docket  Number:  92-170.  Applicant: 
U.S.  Geological  Survey,  Geologic 
Division,  345  Middlefield  Road,  MS 
977,  Menlo  Park,  CA  94025-3591. 
Instrument:  Portable  Very-Broad 
Triaxial  Seismometer,  Model  STS-2. 
Manufacturer:  Streckeisen  AG, 
Switzerland.  Intended  Use:  The 
instrument  will  be  used  to  record 
seismic  waves  at  a  network  of  10  digital 
seismographs  in  southern  California 
along  the  San  Jacinto  fault  which  has 
been  identified  as  a  likely  site  for  a 
major  damaging  earthquake  in  the  near 
future.  The  records  from  the 


seismometers  will  also  be  used  to  do 
basic  research  on  the  source  properties 
of  large  earthquakes.  Application 
Received  by  Commissioner  of  Customs: 
November  23, 1992. 

Docket  Number:  92-173.  Applicant: 
Duke  University,  Department  of  Physics, 
Free  Electron  Laser  Laboratory,  LaSalle 
Street  Extension,  Durham,  NC  27706. 
Instrument:  Radio  Frequency  Cavity 
with  Accessories.  Manufacturer: 

Institute  of  Nuclear  Physics,  CIS. 
Intended  Use:  The  instrument  will  be 
used  in  conjunction  with  construction 
of  a  storage  ring  for  electrons  with 
energies  up  to  1.2  GeV.  Specifically,  the 
instrument  will  improve  the  lifetime  of 
the  stored  electron  beam  and  modify  the 
shape  of  the  electron  packets  circulating 
in  the  storage  ring.  Application 
Received  by  Commissioner  of  Customs: 
November  13, 1992. 

Docket  Number:  92-174.  Applicant: 
Children’s  Hospital  and  Medical  Center, 
4800  Sandpoint  Way,  N.E.,  P.O.  Box 
5371,  MS:  CH-37,  Seattle,  WA  98105. 
Instrument:  Electron  Microscope 
System,  Model  EM  910.  Manufacturer: 
Carl  Zeiss,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  provide 
insight  into  the  etiology  of  congenital 
malformations  in  the  following  research 
projects:  (a)  study  of  the  pathogenesis  of 
congenital  aganglionosis  coli 
(Hirschsprung  disease)  in  murine 
models  with  particular  interest  in  the 
morphology  of  the  extracellular 
gastrointestinal  tract  and  (b)  a  study 
directed  at  understanding  the  specificity 
of  methotrexate  (MTX)-induced 
congenital  facial  abnormalities.  In 
addition,  the  instrument  will  be  used  for 
training  residents  in  the  anatomic 
pathology  training  program.  Application 
Received  by  Commissioner  of  Customs: 
November  13, 1992. 

Docket  Number:  92-175.  Applicant: 
U.S.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  Galveston  Laboratory, 
4700  Avenue  U,  Galveston,  TX  77551- 
5997.  Instrument:  (2)  Electronic  Digital 
Fish  Measuring  Boards,  Model  FMB  IV 
Version  F.  Manufacturer:  Limnoterra 
Atlantic,  Inc.,  Canada.  Intended  Use: 
The  instrument  will  be  used  in  a 
research  project  designed  to  update  and 
expand  shrimp  trawl  bycatch  estimates 
both  temporally  and  spatially  in  the 
offshore,  nearshore,  and  inshore  waters 
of  the  Gulf  of  Mexico  and  along  the  U.S. 
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coast  of  the  southeastern  Atlantic. 
Application  Received  by  Commissioner 
of  Customs:  November  13,1992. 

Docket  Number:  92-177.  Applicant: 
James  A.  Haley  Veterans  Hospital, 

13000  Bruce  B.  Downs  Boulevard, 
Tampa,  FL  33612.  Instrument:  Electron 
Microscope,  Model  CM10  PC  with 
Accessories.  Manufacturer:  N.V.  Philips, 
The  Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  examination 
of  specimens  that  include  kidney 
bioDsies,  neoplasms  with 
undifferentiated  or  anaplastic  cells, 
unusual  tumors,  lymphoma  and 
leukemia.  In  addition,  the  instrument 
will  be  used  in  a  course  in  diagnostic 
electron  microscopy  for  physicians  in 
their  final  year  of  pathology  residency 
training.  Application  Received  by 
Commissioner  of  Customs:  November 
23, 1992. 

Docket  Number:  92-178.  Applicant: 
University  of  Nebraska-Lincoln, 
Department  of  Biochemistry,  316 
Biochemistry  Hall  -  East  Campus, 
Lincoln,  NE  68583-0718.  Instrument: 
Electron  Paramagnetic  Resonance 
Spectrometer,  Model  ESP  300  E. 
Manufacturer:  Bruker  Instruments  Inc., 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  analysis  of  frozen 
aqueous  protein  samples  and  inorganic 
complexes  during  investigations 
conducted  for  the  purposes  of  (i) 
detecting  free  radicals  and  metal  sites  in 
proteins,  (ii)  characterizing  the 
properties  of  the  system  containing  the 
unpaired  electron  spin,  and  (iii) 
detecting  and  characterizing  reactions 
which  occur  at  the  site  containing  the 
unpaired  electron  spin.  Application 
Received  by  Commissioner  of  Customs: 
November  30, 1992. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

IFR  Doc.  93-1220  Filed  1-15-93;  8.45  ami 
BILUNG  CODE  S610-OS-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  cf  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
3Q1),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 


Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5  P.M.  in  room  4211,  U.S. 

Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC. 

Docket  Number:  92-101.  Applicant: 
U.S.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  4700  Avenue  U, 
Galveston,  TX  77551-5997.  Instrument: 
(7)  Power  Packs  for  Fish  Measuring 
Boards,  Model  BAT-1.  Manufacturer: 
Limnoterra  Atlantic,  Inc.,  Canada. 
Intended  Use:  The  instruments  are 
power  sources  for  electronic  fish 
measuring  boards  which  are  being  used 
in  an  area  of  research  to  update  and 
expand  shrimp  trawl  bycatch  estimates 
both  temporally  and  spatially  in  the 
offshore,  nearshore,  and  inshore  waters 
of  the  Gulf  of  Mexico  and  along  the  U.S. 
coast  of  the  southeastern  Atlantic. 
Application  Received  by  Commissioner 
of  Customs:  July  1, 1992. 

Docket  Number:  92-165.  Applicant: 
University  of  Pennsylvania,  3400 
Walnut  Street,  Philadelphia,  PA  19104. 
Instrument:  Electron  Paramagnetic 
Resonance  Spectrometer,  Model  ESP 
300  E.  Manufacturer:  Bruker 
Instruments,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  the 
study  of  electron  transfer  components 
and  enzyme  mechanisms  of  biological 
systems.  Specifically,  it  will  be  used  to 
determine  the  fine  details  of  protein  and 
cofactor  structure  both  on  a  steady-state 
basis  and  during  rapid  turnover 
initiated  by  light  reactions  or  other 
rapid  perturbations.  Also,  it  will  be  used 
to  provide  important  information  about 
cofactor  interactions.  The  objectives  of 
the  research  are  to  understand  the 
contributions  of  protein  structure  to  the 
reactivity,  electrochemistry,  and  ligation 
to  the  direction  and  rate  of  electron 
transfer  in  biological  systems.  In 
addition,  the  instrument  will  be  used  for 
educating  researchers  and  graduate 
students  in  the  techniques  of  Electron 
Paramagnetic  Resonance  Spectroscopy. 
Application  Received  by  Commissioner 
of  Customs:  October  30, 1992. 

Docket  Number:  92-166.  Applicant: 
National  Institute  of  Arthritis, 
Musculoskeletal  and  Skin  Diseases/ 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20392. 
Instrument:  Electron  Microscope,  Model 
CM20-FEG.  Manufacturer:  Philips 
Electronic  Instruments,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
the  structures  and  assembly  properties 
of  biological  macromolecules  of  medical 
importance  by  cryo-eiectron 
microscopy.  The  primary  objective  of 


this  research  is  to  elucidate  the 
structure,  in  sub-molecular  detail,  of 
biologically  and  medically  important 
particles  such  as  viruses  and  membrane 
protein  complexes,  with  a  view  to 
relating  this  information  to  their 
functional  and  pathological  properties. 
Application  Received  by  Commissioner 
of  Customs:  October  30, 1992. 

Docket  Number:  92-167.  Applicant: 
Bowman  Gray  School  of  Medicine  of 
Wake  Forest  University,  Medical  Center 
Boulevard,  Winston-Salem,  NC  27157. 
Instrument:  Stopped-flow 
Spectrofluorimeter,  Model  DX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 

The  instrument  will  be  used  in  a  current 
research  project  focused  on  the 
structures  and  mechanisms  of  unusual 
flavoproteins  involved  in  streptococcal 
oxygen  metabolism.  Application 
Received  by  Commissioner  of  Customs: 
October  30, 1992. 

Docket  Number:  92-168.  Applicant: 
Research  Foundation  of  State  University 
of  New  York,  Administration  335, 1400 
Washington  Avenue,  Albany,  NY  12222. 
Instrument:  Sky  Scanner,  Model  MS- 
300.  Manufacturer:  EKO  Instruments 
Trading  Company,  Ltd.,  Japan.  Intended 
Use:  The  instrument  will  be  used  for 
measurement  of  sky  radiance  and  sky 
luminance  at  fixed  points  in  the  sky  to 
determine  distribution  of  skylight.  In 
addition,  the  instrument  will  be  used  to 
train  graduate  students,  e.g.,  in  their 
thesis  research.  Application  Received  by 
Commissioner  of  Customs:  October  30, 
1992. 

Docket  Number:  92-169.  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  UHV 
Scanning  Tunneling  Microscope. 
Manufacturer:  Omicron  Associates, 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  research  to  characterize 
the  key  chemical  and  structural 
parameters  that  define  the  nucleation 
and  growth  processes  for  a  select  set  of 
substrate-film  combinations.  Emphasis 
will  be  given  to  the  structural  or  lattice 
mismatch  factors  for  oxide-on-oxide 
films,  while  the  role  of  intorfacial 
chemistry  (impurities,  compounds, 
reactive  bonding)  will  be  the  thrust  for 
metal  film  systems.  Application 
Received  by  Commissioner  of  Customs: 
November  10, 1992. 

Docket  Number:  92-171.  Applicant: 
Baylor  University,  Waco,  TX  76798. 
Instrument:  High  Resolution  Mass 
Spectrometer,  Model  VG  ProSpec-3000. 
Manufacturer:  VG  Analytical 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for 
research  in  the  chemistry  department 


Federal  Register  /  VoL  58,  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


4979 


encompassing  several  areas  that  include 
but  are  not  limited  to  the  following: 

1.  Flame  infrared  emission 
spectroscopy,  a  new  branch  of  analytical 
spectroscopy  that  shows  great  promise 
for  chemical  analysis. 

2.  Study  of  alternative  forms  of  water 
treatment  that  do  not  involve  the 
addition  of  potentially  toxic  chemicals 
for  the  prevention  of  scaling  and 
corrosion  in  industrial  process  and 
cooling  waters. 

3.  Analytical  spectroscopy,  new 
methods  of  analysis  for  samples  of 
environmental  interests,  and  effect  of 
external  fields  on  colloidal  suspensions. 

4.  Enzymology,  with  special 
emphasis  on  mechanism  of  enzyme 
action  and  the  design  and  synthesis  of 
enzyme  inhibitors. 

5.  Research  involving  the  effect  of 
additives  in  electrochemistry  and 
catalysis  at  metal-solution  interfaces. 

6.  Research  directed  toward  the 
development  of  new  methods  for  the 
practical  synthesis  of  chiral  organic 
molecules  in  high  optical  purity. 

7.  Research  interests  which  lie  along 
the  intersection  of  electrochemistry  and 
organometallic  chemistry. 

8.  Synthesis  of  modified  purine 
nucleosides,  biochemical  studies  and 
general  synthetic  studies. 

Application  Received  by  Commissioner 
of  Customs:  November  12, 1992. 

Docket  Number:  92-172.  Applicant: 
Centers  for  Disease  Control,  4770  Buford 
Highway,  NE,  Mailstop  FI 7,  Atlanta,  GA 
30341-3724.  Instrument:  Mass 
Spectrometer  System,  Model  API  HI. 
Manufacturer:  PE  Sciex,  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  a  variety  of  analyses,  often  of 
components  that  are  present  at  trace 
levels  in  complex  matrices  in  support  of 
Public  Health  Service  projects  in 
toxicology.  The  primary  application  will 
be  the  investigation  and  determination 
of  the  etiological  agents  responsible  for 
the  Toxic  Oil  Syndrome  that  occurred  in 
Spain  in  1981  and  Eosinophilia  Myalgia 
Syndrome,  a  similar  disease  but  which 
occurred  in  the  U.S.  in  1989.  The 
instrument  is  expected  to  provide 
insight  into  the  nature  of  the 
contaminants  that  cause  these  diseases. 
Application  Received  by  Commissioner 
of  Customs:  November  12, 1992. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  93-1219  Filed  1-15-93;  8:45  ami 
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[A-588-817] 

Active-Matrix  Liquid  Crystal  High 
Information  Content  Flat  Panel 
Displays  and  Display  Glass  Therefor 
From  Japan;  Preliminary  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review  and  intent  To  Revoke  the  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
changed  circumstances  antidumping 
duty  administrative  review  and  intent  to 
revoke  the  order  on  active-matrix  liquid 
crystal  high  information  content  fiat 
panel  displays  and  display  glass 
therefor  from  Japan. 


EFFECTIVE  DATE:  January  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlo  Cavagna,  Michael  Diminich,  or 
Breck  Richardson,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  4, 1991,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (56  FR  43741)  an  antidumping 
duty  order  on  active-matrix  liquid 
crystal  high  information  content  flat 
panel  displays  and  display  glass 
therefor  from  Japan  (the  order).  On 
November  3, 1992,  Guardian  Industries 
(Guardian),  on  behalf  of  OIS  Optical 
Imaging  Systems  (OIS),  one  of  the 
petitioners,  submitted  a  request  for  a 
changed  circumstances  review  and 
revocation  of  the  order.  Guardian  is  the 
controlling  shareholder  of  OIS,  On 
December  11, 1992,  the  Department 
published  in  the  Federal  Register  a 
notice  initiating  a  changed 
circumstances  review  to  determine 
whether  to  revoke  the  order  on  active- 
matrix  liquid  crystal  high  information 
content  fiat  panel  displays  and  display 
glass  therefor  from  Japan  (active-matrix 
flat  panel  displays).  The  Department 
also  found  that  good  cause  existed  for 
conducting  a  changed  circumstances 
review  before  the  end  of  the  second 
annual  anniversary  month  of  the  order. 
Interested  parties  were  given  thirty  days 
to  comment  on  the  proposed  revocation, 
and  an  additional  seven  days  to  rebut 
comments  submitted  by  other  interested 
parties. 


Scope  of  the  Review 

Imports  covered  by  this  review  are 
active-matrix  liquid  crystal  high 
information  content  fiat  panel  displays 
and  display  glass  therefor.  Active-matrix 
fiat  panel  displays  are  large  area,  matrix 
addressed  displays,  no  greater  than  four 
inches  in  depth,  with  a  picture  element 
(pixel)  count  of  120,000  or  greater, 
whether  complete  or  incomplete, 
assembled  or  unassembled.  Active- 
matrix  fiat  panel  displays  utilize  a  thin- 
film  transistor  array  to  activate  liquid 
crystal  at  individual  pixel  locations. 
Included  are  monochromatic,  limited 
color,  and  full  color  displays  used  to 
display  text,  graphics,  and  video. 
Active-matrix  fiat  panel  display  glass, 
whether  or  not  integrated  with 
additional  components,  exclusively 
dedicated  to  and  designed  for  use  in 
active-matrix  flat  panel  displays  is 
defined  as  processed  glass  substrates 
that  incorporate  patterned  row,  column, 
or  both  types  of  electrodes,  and  also 
incorporate  a  material  that  reacts  to  a 
change  in  voltage  (Le.,  liquid  crystal) 
and  contact  pads  for  interconnecting 
drive  electronics. 

Preliminary  Results  of  Review  and 
Intent  to  Revoke  Antidumping  Duty 
Order 

Pursuant  to  sections  751(b)  and  (c)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  the  Department  may  revoke  an 
antidumping  duty  order  if  the 
Department  determines,  based  on  a 
review  under  section  751(b)  of  the  Act, 
that  changed  circumstances  exist 
sufficient  to  warrant  revocation.  Section 
352.25(d)  of  the  Department's 
regulations  provides  that,  if  the 
Department  finds  that  the  order  under 
review  is  no  longer  of  interest  to 
domestic  interested  parties,  such 
finding  constitutes  a  changed 
circumstance  sufficient  to  warrant 
revocation. 

The  changed  circumstances  cited  by 
OIS  and  Guardian  as  the  basis  for 
revocation  is  the  absence  of  any  further 
interest  in  maintaining  the  order.  CHS  is 
the  only  member  of  the  Advanced 
Display  Manufacturers  of  America 
(ADMA),  the  petitioner  in  this  case, 
known  to  produce  active-matrix  flat 
panel  displays.  The  Department  at  this 
time  does  not  know  of  any  other 
domestic  of  active-matrix  flat  panel 
displays,  nor  have  any  yet  come  forward 
to  object  to  the  proposed  revocation  of 
the  order.  The  Department  has  received 
three  objections:  From  UCE, 
Incorporated  (UCE)  (see  letters  to  the 
Department  dated  November  18, 1992; 
December  17, 1992,  and  January  6. 
1993),  from  Planar  Systems,  Inc. 
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(Planar)  (see  letter  to  the  Department 
dated  January  11, 1993),  and  from  the 
Advanced  Display  Manufacturers  of 
America  (ADMA),  not  including  OIS 
and  Magnascreen  Corporation  (see  letter 
to  the  Department  dated  January  11, 
1993).1  However,  the  objecting  parties 
have  not  demonstrated  that  they  are 
producers  of  active-matrix  flat  panel 
displays  or  any  product  like  active- 
matrix  flat  panel  displays.  Therefore, 
they  have  not  demonstrated  that  they 
have  standing  to  object  to  the  proposed 
revocation. 

On  the  other  hand,  the  Department 
has  received  several  submissions 
supporting  the  proposed  revocation. 
Apple  Computer,  Incorporated, 
International  Business  Machines 
Corporation,  Rockwell  International 
Corporation,  nView  (sic),  Sun 
Microsystems  Computer  Corporation, 
and  Dukane  Corporation,  all  importers 
of  the  subject  merchandise,  support  the 
revocation  of  the  order  on  the  grounds 
that  there  is  no  domestic  interest  in 
maintaining  the  order,  that  there  is  no 
viable  domestic  source  of  active-matrix 
flat  panel  displays,  and  that  the  order 
has  harmed  the  U.S.  computer 
industry’s  competitiveness  and  shifted 
its  production  overseas. 

We  are  hereby  notifying  the  public  of 
our  intent  to  revoke  the  antidumping 
duty  order  on  active-matrix  liquid 
crystal  high  information  content  flat 
panel  displays  and  display  glass 
therefor  from  Japan.  If  this  preliminary 
determination  is  made  final,  it  will 
apply  to  all  shipments  of  the 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  21, 1991,  the  date  of  the 
preliminary  determination  of  Sales  at 
Less  Than  Fair  Value.  Therefore,  we 
intend  to  instruct  the  U.S.  Customs 
Service  to  liquidate  all  entries  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  21, 
1991,  without  regard  to  antidumping 
duties.  We  will  instruct  the  U.S. 

Customs  Service  to  refund  with  interest 
any  estimated  antidumping  duties 
collected  with  respect  to  those  entries. 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
final  results  of  this  changed 
circumstances  review.  Moreover,  we 
will  not  terminate  or  stay  the  First 
Administrative  Review  of  the  order 
unless  and  until  a  final  determination  is 
made  to  revoke  the  order. 


1  The  other  members  of  the  ADMA  are  Coloray 
Display  Corporation;  Electro-Plasma,  Inc.; 
Photonics  Technology,  Inc.;  Plasmaco.  Inc.;  Planar 
Systems,  Inc.;  Standish  Industries,  and  Tektronix, 
Inc. 


Request  for  Comments 

The  Department  requests  written 
comments  from  interested  parties 
regarding  these  preliminary  results  and 
the  intent  to  revoke  the  order,  including 
the  effective  date  of  the  revocation. 
Comments  may  be  submitted  not  later 
than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal  to 
written  comments,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  Because  the  deadline  to 
submit  rebuttal  comments  has  not  yet 
expired,  all  rebuttal  comments 
concerning  the  initiation  of  this  review 
will  also  be  taken  into  consideration  for 
our  final  results.  All  written  comments 
shall  be  submitted  in  accordance  with 
19  CFR  353.31(e)  and  shall  be  served  on 
all  interested  parties  on  the 
Department’s  service  list  in  accordance 
with  19  CFR  353.31(g).  Interested 
parties  may  also  request  a  hearing 
within  ten  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  less  than 
40  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  this  changed 
circumstances  review  after  the  hearing, 
if  any,  and  after  its  analysis  of  any 
written  comments. 

This  review  and  this  notice  are  in 
accordance  with  sections  751(b)  and  (c) 
of  the  Act  and  19  CFR  353.22(f)  and 
353.25(d)  (1992). 

Dated;  January  12, 1993. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-1214  Filed  1-15-93;  8:45  ami 
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(A-201-802) 

Court  Decision  and  Suspension  of 
Liquidation:  Gray  Portland  Cement  and 
Clinker  From  Mexico 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice. 

EFFECTIVE  DATE:  December  10, 1992. 
SUMMARY:  On  November  30, 1992,  in 
The  Ad  Hoc  Committee  of  AZ-NM-TX- 
FL  Producers  of  Gray  Portland  Cement 
v.  United  States,  Court  No.  90-10- 
00508,  a  lawsuit  challenging  the 
Department  of  Commerce’s  (the 
“Department”)  final  determination  of 
sales  at  less  than  fair  value  of  gray 
Portland  cement  and  clinker  from 
Mexico,  the  Court  of  International  Trade 
(“CIT”)  affirmed  the  Department’s 
redetermination  on  remand.  As  a  result, 


the  final  dumping  margin  for  one  of  the 
respondents,  Cemex,  S.A.  (“Cemex”), 
has  increased  from  58.38%  to  60.33% 
ad  valorem,  and  the  “all  others”  margin 
has  increased  from  58.05%  to  59.91% 
ad  valorem.  Consistent  with  the 
decision  of  the  Court  of  Appeals  for  the 
Federal  Circuit  (“CAFC”)  in  Timken  Co. 
v.  United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  ("Timken"),  Commerce  will  direct 
the  Customs  Service  to  changs  the  cash 
deposit  rates  being  used  in  connection 
with  the  suspension  of  liquidation  of 
the  subject  merchandise  once  there  is  a 
“conclusive”  decision  in  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Apple,  Office  of  Antidumping 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-1769. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  18, 1990,  the  Department 
published  notice  of  its  final 
determination  of  sales  at  less  than  fair 
value  in  connection  with  its 
investigation  of  gray  portland  cement 
and  clinker  from  Mexico.  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Gray  Portland  Cement  and 
Clinker  from  Mexico,  55  FR  29244.  In 
that  determination,  the  Department  set 
forth  its  finding  of  final  dumping 
margins,  including,  inter  alia,  58.38% 
ad  valorem  for  Cemex  and  58.05%  ad 
valorem  for  the  “all  others”  category  of 
Mexican  producers  and  exporters  of  the 
subject  merchandise.  On  August  30, 
1990,  the  Department  published  an 
antidumping  order  instructing  the 
Customs  Service  to  collect  cash 
deposits,  at  the  rates  set  forth  in  the 
Department’s  final  determination,  on 
entries  of  the  subject  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date.  55 
FR  35443. 

Following  publication  of  the 
Department’s  final  determination  and 
order,  petitioners  filed  a  lawsuit  with 
the  CIT  challenging  the  Department’s 
final  determination.  Thereafter,  the  CIT 
issued  an  Order  dated  February  20, 1992 
and  Slip  Opinion  92-24,  dated  March  5, 
1992,  in  The  Ad  Hoc  Committee  of  AZ- 
NM-TX-FL  Producers  of  Gray  Portland 
Cement  v.  United  States,  Court  No.  90- 
10-00508,  remanding  the  Department’s 
final  determination  so  that  the 
Department  could  give  further 
consideration  to  a  level  of  trade  issue. 
On  March  23, 1992,  the  Department 
filed  its  required  remand  results  with 
the  CIT.  On  June  15, 1992,  the  CIT 
ordered  a  second  remand  to  the 
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Department  The  CTT  directed  the 
Department  to  complete  all 
recalculations  of  the  final  dumping 
margins  made  necessary  by  the 
Department’s  first  remand  results  and 
also  to  accept  comments  from  the 
parties  regarding  the  Department’s  first 
remand  results  and  the  Department’s 
subsequent  recalculations  prior  tg  filing 
second  remand  results  with  the  CTT.  On 
July  30, 1992,  the  Department  filed  its 
second  remand  results  with  the  CIT.  On 
November  30, 1992,  the  CTT  affirmed 
the  Department’s  first  and  second 
remand  results  in  their  entirety.  The  Ad 
Hoc  Committee  on  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States,  Court  No.  90-10-00508, 
Slip  Op.  92-212.  As  a  result,  the  final 
dumping  margin  for  Cemex  has 
increased  from  58.38%  to  60.33%  ad 
valorem,  and  the  '“all  others”  margin 
has  increased  from  58.05%  to  59.91% 
ad  valorem. 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  CAFC 
held  that  the  Department  must  publish 
notice  of  a  decision  of  the  CIT  or  the 
CAFC  which  is  not  “in  harmony”  with 
the  Department’s  determination. 
Publication  of  this  notice  fulfills  that 
obligation.  The  CAFC  also  held  that  the 
Department  must  suspend  liquidation  of 
the  subject  merchandise  until  there  is  a 
“conclusive”  decision  in  the  case. 
Therefore,  pursuant  to  Timken, 
Commerce  must  suspend  liquidation 
pending  the  expiration  of  the  period  to 
appeal  the  CTT’s  November  30, 1992 
ruling  or,  if  that  ruling  is  appealed, 
pending  a  final  decision  by  the  CAFC. 
However,  because  entries  of  the  subject 
merchandise  already  are  being 
suspended  pursuant  to  the  antidumping 
order  in  effect,  the  Department  need  not 
order  the  Customs  Service  to  suspend 
liquidation.  Further,  consistent  with 
Timken,  the  Department  will  order  the 
Customs  Service  to  change  the  relevant 
cash  deposit  rates  in  the  event  that  the 
CIT’s  ruling  is  not  appealed  or  the  CAFC 
issues  a  final  decision  affirming  the 
CIT’s  ruling. 

Dated:  January  11, 1993. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-1213  Filed  1-15-93;  8:45  am} 

BILUNG  CODE  3610-03-M 


[A— 427-804,  G-427-805  (France);  A-428- 
811,  C-428-81 2  (Germany);  A-412-810,  C- 
412-811  (United  Kingdom)] 

Notice  of  Postponement  of  Final 
Antidumping  and  Countervailing  Duty 
Determinations:  Certain  Hot-Roiled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  France,  Germany  and 
the  United  Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce.  ’ 

ACTION:  Notice. 

EFFECTIVE  DATE:  January  19, 1993. 

FOR  FURTHER  INFORMATION  ON 
ANTIDUMPING  (AD)  DUTY  MVESTIGATONS 
CONTACT:  Edward  Easton  (France), 
Cynthia  Thirumalai  (Germany),  or 
Michael  Ready  (United  Kingdom), 

Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  numbers:  (202) 
482-1777,  482-4087  or  482-2316, 
respectively. 

SUPPLEMENTARY  INFORMATION  ON , 
COUNTERVAILING  DUTY  (CVD) 
INVESTIGATIONS  CONTACT:  Julie  Ann 
Osgood  (France),  Rick  Herring 
(Germany),  or  Stephanie  Hager  (United 
Kingdom),  Office  of  Countervailing 
Investigations.  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone 
numbers:  (202)  482-5260,  482-3530,  or 
482-5055,  respectively. 

Notice  of  Postponement 

The  Department  of  Commerce  (the 
Department)  is  postponing  again  the 
date  of  its  final  determinations  in  these 
investigations  until  January  19, 1993. 

Postponement  of  Final  AD 
Determinations 

On  November  6, 1992,  the  Department 
granted,  in  part,  the  requests  of  the 
respondents  in  these  investigations  to 
postpone  the  final  determinations  (57 
FR  53691,  November  12, 1992).  At  that 
time,  the  Department  granted  a  25-day 
postponement,  until  January  11, 1993. 
On  December  17, 1992,  the  respondent 
companies,  which  account  for  a 
significant  proportion  of  subject  imports 
from  their  respective  countries, 
requested  the  Department  to  postpone 
these  final  determinations  for  an 
additional  25  days  from  January  11, 
1993,  to  February  6, 1993. 

Due  to  administrative  constraints,  the 
Department  is  unable  to  gram  the 


request  for  an  additional  25-day 
postponement  in  full.  In  recognition  of 
the  concerns  of  the  respondents, 
however,  the  Department  is  postponing 
to  the  extent  possible  its  final 
determinations  in  these  investigations, 
until  January  19, 1993. 

Postponement  of  Final  CVD 
Determinations 

On  October  16, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended,  we  aligned  the 
final  determinations  in  the  CVD 
investigations  involving  the 
merchandise  subject  to  these 
investigations  with  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (see  57 
FR  48020,  October  21, 1992).  Therefore, 
the  final  CVD  determinations  in  these 
investigations  will  now  be  postponed 
until  January  19, 1993,  as  well. 

This  notice  is  published  pursuant  to 
19  CFR  353.20(b). 

Dated:  January  11, 1993. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-1217  Filed  1-15-93;  8:45  am] 

BILUNG  CODE  WIS-OS-M 


(A- 588-823] 

Postponement  of  Final  Antidumping 
Duty  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Professional  Electric 
Cutting  Tools  (PECTs)  and 
Professional  Electric  Sanding/Grinding 
Toole  (PESGTs)  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Smith,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-1766. 

Postponement 

On  January  8, 1993,  Makita 
Corporation,  Makita  U.SA.,  Inc.  and 
Makita  Corporation  of  America 
(“Makita”),  respondent  in  the 
antidumping  duty  investigations  of 
PECTs  and  PESGTs  from  Japan, 
requested  that  the  Department  of 
Commerce  (“the  Department”)  postpone 
the  final  determinations  in  these 
investigations  another  30  days,  until  35 
days  after  publication  of  our 
preliminary  determinations,  is 
accordance  with  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
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Act)  (19  U.S.C.  1673d(a)(2)(A)),  in  order 
to  ensure  that  the  Department  has 
adequate  time  to  consider  fully  all  the 
issues  in  these  investigations. 

We  find  no  compelling  reasons  to 
deny  this  request  and  are,  accordingly, 
postponing  the  date  of  the  final 
determinations  until  May  19, 1993. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  January  12, 1993. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-1212  Filed  1-15-93;  8:45  am] 

BILUNG  COOt  3610-OS-M 


(A-583-816) 

Postponement  of  Final  Antidumping 
Duty  Determination:  Certain  Stainless 
Steel  Butt-Weld  Pipe  Fittings  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  January  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Gloninger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230,  at  (202)  482- 
2778. 

Postponement 

On  December  30, 1992,  Tachia  Yung 
Ho  Machine  Industry  Co.,  Ltd.  (TYH)  a 
respondent  in  this  investigation, 
requested  that  the  Department  of 
Commerce  (the  Department)  postpone 
the  final  antidumping  duty 
determination.  TYH  requested  the  full 
extension  of  135  days  after  the  date  of 
publication  of  the  preliminary 
determination  (57  FR  61047,  December 
23, 1992),  pursuantlo  19  CFR 
353.20(b)(1)  of  the  Department’s 
regulations.  The  Department  finds  no 
compelling  reasons  to  deny  the  request 
and  is,  accordingly,  postponing  the  date 
of  the  final  antidumping  duty 
determination  until  May  7, 1993. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  23, 
1993,  and  rebuttal  briefs  no  later  than 
March  30, 1993.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing  to  give  interested  parties  an 
opportunity  to  comment  on  arguments 


raised  in  case  and  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
April  5, 1993,  at  9:30  a.m.  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

This  notice  is  published  pursuant  to 
section  735(a)(2)  of  the  Act  and  19  CFR 
353.19(b). 

Dated:  January  8, 1993. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-1215  Filed  1-15-93;  8:45  ami 

BILLING  CODE  M10-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  availability  of 
evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Guam  Coastal  management 
program  and  the  Waimanu  Valley 
National  Estuarine  Research  Reserve. 
Section  312  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended,  requires  a  continuing  review 
of  the  performance  of  coastal  states  with 
respect  to  coastal  management  and  the 
operation  and  management  of  estuarine 
reserves. 

The  Territory  of  the  Guam  was  found 
to  be  implementing  and  enforcing  their 
federally  approved  coastal  management 
program,  addressing  the  national  coastal 
management  objectives  identified  in 
CZMA  section  303(2)(A)-(K),  and 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards.  The 
Waimanu  Valley  National  Estuarine 
Research  Reserve  was  found  to  be  not 
fully  adhering  to  National  Estuarine 
Research  Reserve  System  goals,  to  their 
federally  approved  management  plans, 
and  to  the  terms  of  their  financial 
assistance  awards. 

Copies  of  these  findings  may  be 
obtained  upon  request  from:  Vickie 
Allin,  Chief,  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1825  Connecticut  Avenue,  NW., 
Washington,  DC  20235,  (202)  606-4100. 


Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Management  Program 
Administration. 

Dated:  January  12, 1993. 

W.  Stanley  Wilson, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  93-1126  Filed  1-15-93;  8:45  am] 

BILLING  C$DE  3610-OS-M 


Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Oregon  Coastal 
Management  Program. 

This  evaluation  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  a  coastal 
management  program  requires  findings 
concerning  the  extent  to  which  a  state 
has  implemented  and  enforced  the 
management  program  approved  by  the 
Secretary  of  Commerce,  addressed  the 
coastal  management  needs  identified  in 
CZMA  section  303(2)(A)  through  (K), 
and  adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  These  reviews  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  state,  and  local  agencies  and 
members  of  the  public.  Public  meetings 
are  held  as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  date  of 
the  site  visit  for  the  listed  evaluation, 
and  the  date,  local  time,  and  location  of 
a  public  meeting  during  the  site  visit: 

The  Oregon  Coastal  Management 
Program  site  visit  will  be  March  1 
through  5, 1993.  A  public  meeting  will 
be  held  Wednesday,  March  3, 1993,  at 
7  p.m.,  at  the  Mark  O.  Hatfield  Marine 
Science  Center,  2030  South  Marine 
Science  Drive,  Newport,  Oregon. 

The  State  will  issue  notice  of  the 
public  meeting  in  local  newspapers  at 
least  45  days  prior  to  being  held  and 
will  issue  other  timely  notices  as 
appropriate. 

Copies  of  the  state’s  most  recent 
performance  reports,  as  well  as  OCRM’s 
notification  and  supplemental  request 
letter  to  the  state,  are  available  upon 
request  from  OCRM.  Written  comments 
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from  interested  parties  regarding  this 
program  are  encouraged  at  this  time  and 
will  be  accepted  until  seven  days  after 
the  site  visit.  Please  direct  written 
comments  to  Vickie  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1825  Connecticut  Ave., 
NW.,  Washington,  DC  20235.  When  the 
final  evaluation  findings  are  completed, 
OCRM  will  place  a  notice  in  the  Federal 
Register  announcing  their  availability. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  Allin,  Chief,  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1825  Connecticut  Avenue,  NW., 
Washington,  DC  20235,  (202)  606-4100. 

Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Management  Program 
Administration. 

Dated:  January  12, 1993. 

W.  Stanley  Wilson, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

IFR  Doc.  93-1127  Filed  1-15-93;  8:45  ami 
BILUNG  CODE  3810-M-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  Modification  No.  4 
to  Permit  No.  663  (P36B). 

On  November  12, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  53723)  that  a  request  to  modify 
Permit  No.  663  had  been  submitted  by 
Mr.  Salvatore  Cerchio,  Moss  Landing 
Marine  Laboratories,  Moss  Landing,  CA 
95039-0450,  to  include  the  Big  Island  of 
Hawaii  in  the  study  area  authorized  in 
the  Permit;  allow  underwater 
photography;  and  increase  the  number 
of  whales  authorized  to  be  inadvertently 
harassed  under  the  Permit  to  1000 
annually. 

Notice  is  hereby  given  that  on  January 
8, 1993,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407)  and 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216)  and  §  222.25  of  the 
Regulations  Governing  Endangered 
Species  (50  CFR  parts  217-222),  the 
National  Marine  Fisheries  Service 
issued  the  requested  modification  to 
Permit  663  for  the  above  activities 
subject  to  the  Special  Conditions  set 
forth  therein. 

The  modified  Permit  is  available  for 
review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  NOAA, 


1335  East-West  Hwy.,  Silver  Spring, 
MD  20910  (301/713-2289); 
Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
Street.  Honolulu,  HI  96822-2396 
(808/955-8831);  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Boulevard,  suite  4200,  Long 
Beach,  CA  90802-4213  (310/980- 
4016). 

Dated:  January  8, 1993. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-1138  Filed  1-15-93;  8:45  ami 
BILLING  CODE  3610-22-U 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Issuance  of  Scientific  Research 
Permit  (P171C). 

On  November  20, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  54771)  that  an  application  had  been 
filed  by  Deborah  A.  Glockner-Ferrari 
and  Mark  J.  Ferrari,  Center  for  While 
Studies,  39  Woodvine  Court,  Covington, 
LA  70433-4724,  for  a  permit  to 
approach,  up  to  three  times  each,  up  to 
2000  humpback  whales  ( Megaptera 
novaeangliae )  annually  in  Hawaiian 
waters  over  a  five-year  period  during  the 
course  of  photo-identification, 
observational,  and  acoustic  recording 
studies,  and  collection  of  sloughed  skin 
samples  for  export  to  England  for 
genetic  analyses  for  purposes  of 
scientific  research. 

Notice  is  hereby  given  that  on  January 
8, 1993,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361- 
1407)  and  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531-1543),  the 
National  Marine  Fisheries  Service 
issued  a  permit  to  the  above  applicants 
to  harass  the  spedes/numbers  of  marine 
mammals  described  above,  subject  to 
certain  conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  findings  that  the  permit: 

(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  the  Permit;  and  (3)  is 
consistent  with  the  purposes  and 
polides  set  forth  in  section  2  of  the  Act. 
This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR,  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 


The  permit  and  assodated  documents 
are  available  for  review,  by 
appointment,  in  the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 

1335  East-West  Hwy.,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90801-4213  (310/980- 
4016);  and 

Coordinator,  Padfic  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
Street,  Honolulu,  HI  96822-2396 
(808/955-8831). 

Dated:  January  8, 1993. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-1139  Filed  1-15-93;  8:45  amj 

BILLING  CODE  3610-22-41 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Padfic  Fishery 
Management  Council’s  Crustaceans  Plan 
Team  (CPT)  and  Advisory  Panel  (AP) 
will  hold  a  public  meeting  on  January 
26-27, 1993,  at  the  National  Marine 
Fisheries  Service,  Honolulu  Laboratory 
Conference  Room,  2570  Dole  Street, 
Honolulu,  HI.  The  meeting  will  begin 
each  morning  at  8:30  a.m. 

The  CPT,  AP  and  industry  members 
will  review  the  Northwestern  Hawaiian 
Islands  lobster  fishery  and  the  fishery 
management  plan.  Topics  to  be 
discussed  include  the  status  of  lobster 
stocks,  research  results  and  plans, 
outlook  for  the  1993  fishery,  permit 
transfers  and  renewals,  quota 
monitoring,  enforcement,  and  State- 
Federal  consistency,  Recommendations 
will  be  developed  for  the  Council  to 
discuss  at  its  next  meeting. 

For  further  information  contact  Kitty 
M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu,  HI  96813;  telephone  (808) 
541-1974. 

Dated:  January  13, 1993. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management  National  Marine  Fisheries 
Service. 

IFR  Doc.  93-1207  Filed  1-15-93;  8:45  am) 
BILLING  COOE  3610-22-M 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council’s  (Council)  Groundfish 
Management  Team  (GMT),  will  hold  a 
public  meeting  beginning  at  1  p.m.  on 
February  2, 1993,  and  ending  at  12 
noon,  on  February  4, 1993.  The  meeting 
will  be  held  in  the  Conference  Room  of 
the  National  Marine  Fisheries  Service, 
Southwest  Fisheries  Science  Center, 
3150  Paradise  Drive,  Tiburon,  CA. 

The  GMT  will  discuss  plans  for 
monitoring  non-trawl  sablefish,  trawl 
Dover  sole  and  thornyhead  landings 
during  the  1993  season.  Port  sampling, 
data  collection  and  analysis  will  also  be 
discussed.  The  GMT  will  also  begin 
work  on  several  issues  related  to 
implementation  of  the  groundfish 
license  limitation  program  that  will  go 
into  effect  in  1994,  as  well  as  a  proposed 
individual  quota  plan  being  developed 
by  the  Council.  Plans  for  the  1993  stock 
assessments  will  be  prepared,  and  the 
GMT  will  begin  an  analysis  of  by-catch 
data  from  the  1992  Pacific  whiting 
fishery. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420,  2000  SW.,  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  January  13, 1993. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  93-1209  Filed  1-15-93;  8:45  am] 

BILLING  CODE  3510-22-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Modification  of  DOD  Regulation 
4500.34-R;  Identification  of  DOD- 
Sponsored  Household  Goods 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 

ACTION:  Notice  of  Availability. 

summary:  This  is  a  Notice  of  the 
availability  of  a  modification  of  DOD 
Regulation  4500.34-R,  Appendix  A, 
Tender  of  Service,  Part  B.  International, 
Subpart  33.  Overseas  Shipments,  which 
goes  into  effect  on  1  February  1993.  The 
Military  Traffic  Management  Command 
(MTMC)  reviewed  three  comments 
received  from  carriers  concerning  the 
“DOD-Sponsored”  issue.  The 
Directorate  of  Personal  Property, 


MTMC,  will  modify  the  procedures  in 
the  DOD  Personal  Property  Traffic 
Management  Regulation  4500.34-R, 
dated  October  1991,  by  which  carriers 
prepare  their  shipment  and  billing 
documents.  The  modification  will  hold 
carriers  responsible  for  ensuring  all 
carrier  and  agent-prepared  documents 
are  annotated  with  the  term  ‘‘DOD- 
Sponsored.’’  This  action  will  assist 
MTMC  to  effectively  monitor  and  track 
U.S.  and  foreign  flag  vessel  and  aircraft 
use. 

ADDRESSES:  Changes  to  DOD  Regulation 
4500.34-R  may  be  obtained  from: 
Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTPP- 
CI  (Mr.  Borum),  5611  Columbia  Pike, 
Falls  Church,  VA  22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Churck  Borum,  (703)  756-2383. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-1225  Filed  1-15-93;  8:45  am] 
BILLING  CODE  3710-M-M 


Department  of  the  Navy 
CNO  Executive  Panel;  Meeting 

Notice  was  published  Thursday 
January  7, 1993,  at  58  FR  3017,  that  the 
Chief  of  Naval  Operations  Executive 
Panel  will  meet  on  January  21, 1993, 
from  9:00  am  to  5:00  pm,  in  Alexandria, 
Virginia.  That  Meeting  has  been 
rescheduled  and  will  be  held  on  January 
26, 1993.  All  other  information  in  the 
previous  notice  remains  effective.  In 
accordance  with  5  U.S.C.  section 
552b(e)(2),  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

January  8, 1993. 

Michael  P.  Rommel 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  93-1090  Filed  1-15-93;  8:45  am] 

BILLING  COOE  3810-AE-F 


CNO  Executive  Panel;  Closed  Meeting 

Notice  was  published  Thursday 
December  31, 1992,  at  57  FR  62571,  that 
the  Chief  of  Naval  Operations  Executive 
Panel  will  meet  on  January  26, 1993, 
from  9:00  am  to  5:00  pm,  in  Alexandria, 
Virginia.  That  Meeting  has  been 
rescheduled  and  will  be  held  on 
February  1, 1993.  All  other  information 
in  the  previous  notice  remains  effective. 
In  accordance  with  5  U.S.C.  section 


552b(e)(2),  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  758-1205. 

January  11, 1993. 

Michael  P.  Rommel 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  93-1091  Filed  1-15-93;  8:45  am] 

BILLING  CODE  M10-AE-F 


CNO  Executive  Panel;  Closed  Meeting 

Notice  was  published  Thursday 
December  31, 1992,  at  57  FR  62570,  that 
the  Chief  of  Naval  Operations  Executive 
Panel  will  meet  on  January  14, 1993, 
from  9:00  am  to  5:00  pm,  in  Alexandria, 
Virginia.  That  Meeting  has  been 
rescheduled  and  will  be  held  on 
February  2, 1993.  All  other  information 
in  the  previous  notice  remains  effective. 
In  accordance  with  5  U.S.C.  section 
552b(e)(2),  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

January  8, 1993. 

Michael  P.  Rummel 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  93-1092  Filed  1-15-93;  8:45  am] 

BILLING  COOE  U10-AE-F 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Financial  Assistance  Award 
(Cooperative  Agreement) 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Morgantown  Energy  Technology 
Center. 

ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Application  for  a 
Cooperative  Agreement. 

SUMMARY:  Based  upon  a  determination 
pursuant  to  10  CFR  600.7(b)(2),  the  DOE 
Morgantown  Energy  Technology  Center 
gives  notice  of  its  plans  to  award  a  five 
year  Cooperative  Agreement  to  the 
University  of  North  Dakota,  Energy  and 
Environmental  Research  Center,  in 
Grand  Forks,  North  Dakota,  in  the 
approximate  amount  of  $25,000,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Roth,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
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Center,  P.O.  Box  880,  Morgantown,  WV 
26507-0880,  Telephone:  (304)  291- 
4090,  Cooperative  Agreement  No.:  DE- 
FC21— 93MC30098. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
will  fund  the  allowable  costs  of  the 
Cooperative  Agreement.  The  pending 
award  is  based  on  an  application  for 
renewal  of  a  portion  of  work  begun 
under  a  Cooperative  Agreement 
presently  being  funded  by  DOE.  The 
work  to  be  continued  under  this 
renewal  will  address  the  Jointly 
Sponsored  Research  Program.  Under 
this  program  the  participant  will  solicit 
research  opportunities  in  conjunction 
with  private  industry  which  will 
enhance  the  fossil  energy  mission.  The 
work  is  necessary  to  ensure  continuity 
of  the  work  currently  being  performed. 

Issued:  January  11, 1993. 

Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 

[FR  Doc.  93-1199  Filed  1-15-93;  8:45  ami 
BILUNG  CODE  6*50-01 -M 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  requests  to  terminate 
submitted  to  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
following  energy  information 
collection(s)  listed  at  the  end  of  this 
notice  to  the  Office  of  Management  and 
Budget  (OMB)  for  termination  effective 
December  31, 1992  as  a  result  of  Final 
Rule  (Order  No.  523)  in  Docket  No. 
RM89-16— 000.  This  rule  was  issued  by 
the  Federal  Energy  Regulatory 
Commission  on  April  18, 1990,  in 
accordance  with  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989,  which 
totally  removes  price  controls  on  the 
wellhead  gas  of  natural  gas  as  of  January 
1993. 

DATES:  Comments  must  be  filed  on  or 
before  February  18, 1993.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so,  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  ElA’s  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION’  The 
energy  information  collections 
submitted  to  OMB  for  termination 
effective  December  31, 1992  were: 

(1)  FERG-121,  Application  for 
Maximum  Lawful  Price  under  the 
Natural  Gas  Policy  Act  of  1978 — OMB 
No.  1902-0038; 

(2)  FERC-314A,  Application  for  Small 
Producer  Exemption— OMB  No.  1902- 
0006; 

(3)  FERC-530,  Gas  Producer 
Certificates:  Abandonment/ 

Termination — OMB  No.  1902-0051; 

(4)  FERG-531,  Producer  Rate 
Certificates:  New  Service/ 

Amendments — OMB  No.  1902-0052; 

(5)  FERC-531,  Producer  Rate  Filing — 
OMB  No.  1902-0055; 

(6)  FERC-534,  Gas  Producer  Rates: 
Application  for  Production-Related 
Costs  (Compression  Allowances  and 
Protest  Procedures  under  the  Natural 
Gas  Policy  Act,  Section  110 — OMB  No. 
1902-0057; 

(7)  FERC-548,  Staff  Adjustments 
Under  Natural  Gas  Policy  Act,  Section 
502— OMB  No.  1902-0085; 

(8)  FERC-558,  Format  of  Contract 
Summary,  Applications  for  Certificates 
of  Public  Convenience  and  Necessity — 
OMB  No.  1902-0109; 

(9)  FERC-559,  Independent  Producer 
Rate  Change  or  Initial  Billing 
Statement— OMB  No.  1902-0036; 

(10)  FERC-568,  Wellhead  Category 
Determinations— OMB  No.  1902-0112; 

(11)  FERC-569,  Refund  Obligations 
(Producers) — OMB  No.  1902-0111; 

(12)  FERC-570,  Recordkeeping 
Requirements  for  Certain  Sales  of 
Natural  Gas — OMB  No.  1902-0124;  and 

(13)  FERG-590,  Wellhead  Pricing: 
Pricing  Investigations — OMB  No.  1902- 
0147. 

Statutory  Authority:  Sec.  3506,  Pub.  L.  96- 
511,  Paperwork  Reduction  Act  of  1980,  as 
amended,  44  U.S.C.  3506(a),  (c)(1). 

-  Issued  in  Washington,  DC,  January  1 1 , 
1993. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc.  93-1198  Filed  1-15-93;  8:45  am) 
BILUNG  CODE  6*50-01-11 


Federal  Energy  Regulatory 
Commission 

Application  Accepted  for  Filing  With 
the  Commission 

January  12, 1993. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  New  License 
for  Major  Project  (Tendered  Notice), 
b  Project  No.:  2069-003. 

c.  Date  Filed:  December  18, 1992. 

d.  Applicant:  Arizona  Public  Service 
Company. 

e.  Name  of  Project:  Childs-Irving 
Hydroelectric  Project. 

f.  Location:  Entirely  within  the 
Coconino  and  Tonto  National  Forests, 
on  Fossil  Creek,  in  Yavapai  and  Gila 
Counties,  Arizona.  TUN,  R6E;  TllN, 
R7E;  T12N,  R6E;  T12N,  R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Fearl  M.  Parker, 
Environmental  Licensing,  Arizona 
Public  Service  Company,  P.O.  Box 
53999,  Station  9364,  Phoenix,  Arizona 
85072-3999. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Description  of  Project:  The  project 
as  licensed  includes  two  existing 
developments.  The  Irving  development 
consists  of: 

(1)  A  5-foot-high  concrete  diversion 
structure  on  Fossil  Creek; 

(2)  A  16,578-foot-long  flume; 

(3)  A  3,278-foot-long  penstock; 

(4)  A  powerhouse  containing  one 
generating  unit  with  a  total  installed 
capacity  of  1,600  kW; 

(5)  A  tailrace  returning  water  to  the 
flume  of  the  Childs  development; 

(6)  A  6.31-mile-long  transmission  line 
leading  to  the  powerhouse  of  the  Childs 
development;  and 

(7)  Appurtenant  facilities. 

The  Childs  development  consists  of: 

(1)  A  5-foot-high  diversion  structure 
on  Fossil  Creek  located  350  feet 
upstream  of  the  Irving  powerhouse; 

(2)  A  23,190-foot-long  conduit 
discharging  into  the  licensee’s  Stehr 
Lake; 

(3)  The  23-acre  lake  created  by  a  12- 
foot-high  dam  and  a  20-foot-high  dam; 

(4)  A  6,281-foot-long  pressure  tunnel 
connecting  the  lake  with  a  penstock; 

(5)  The  4, 800-foot- long  penstock; 

(6)  A  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  5,400  kW; 

(7)  A  tailrace  discharging  water  into 
the  Verde  River; 

(8)  Two  200-foot-long  transmission 
lines  interconnecting  with  the  Arizona 
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Public  Service  Company  transmission 
grid;  and 

(9)  Appurtenant  facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  STATE  HISTORIC 
PRESERVATION  OFFICER  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  at  800.4. 

l.  Under  §  4.32(b)(7)  of  the 
Commission’s  regulations  (18  CFR),  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  the 
applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  they  must 
hie  a  request  for  the  study  with  the 
Commission  not  later  than  60  days  after 
the  application  is  filed,  (on  or  before 
February  16, 1993)  and  must  serve  a 
copy  of  the  request  on  the  applicant. 

m.  The  Commission’s  deadline  for  the 
applicant’s  filing  of  a  final  amendment 
to  the  application  is  March  18, 1993. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1128  Filed  1-15-93;  8:45  ami 

BILUNG  CODE  *717-01-11 


[Docket  No.  JD93-02316T  Oklahoma-32] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  12, 1993. 

Take  notice  that  on  December  30, 
1992,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Osborne  Formation, 
occurring  between  10,340  feet  and 
10,718  feet,  underlying  a  portion  of 
Grady  County,  Oklahoma,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
area  is  described  as  Sections  7, 17-20 
and  29-31  of  Township  9  North,  Range 
6  West  and  Sections  11-13  of  Township 
9  North,  Range  7  West,  Grady  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma’s  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 


accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1147  Filed  1-15-93;  8:45  am) 
BILLING  CODE  (717-01-U 


[Docket  No.  JD93-01948T  Louialane-17] 

State  of  Louisiana;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  12, 1993. 

Take  notice  that  on  December  21, 

1992.  the  Office  of  Conservation  of  the 
Department  of  Natural  Resources  for  the 
State  of  Louisiana  (Louisiana)  submitted 
the  above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Lower  Hosston 
Zone,  Reservoir  A,  underlying  parts  of 
the  West  Simsboro  Field,  Lincoln 
Parish,  Louisiana,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  all  of  Sections  13, 
14,  23  and  24  of  Township  18  North,  . 
Range  5  West  and  Sections  18, 19  and 
30  of  Township  18  North,  Range  4  West. 

The  notice  oil  determination  also 
contains  Louisiana's  findings  that  the 
referenced  part  of  the  Lower  Hosston 
Zone,  Reservoir  A,  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-1148  Filed  1-15-93;  8:45  am] 

BILLING  COOC  (71 7-01 -N 


[Docket  No.  JD93-02319T  Texae-95] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  12, 1993. 

Take  notice  that  on  December  28, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Wilcox  Sands  (L- 
24,  L— 25,  L— 26,  L— 30,  L— 31,  L— 32  and 


L-33)  in  Bob  West  Field  underlying  a 
portion  of  Zapata  and  Starr  Counties, 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  designated  area 
is  within  Railroad  Commission  District 
4  and  is  described  as  the  Southwestern 
portions  of  Porcions  55  and  56  which 
are  East  of  Falcon  Reservoir  in  Starr 
County,  Texas;  all  of  Share  No.  28-A,  all 
of  Share  No.  46,  and  the  Eastern  portion 
of  Share  No.  29-A  in  Porcion  14,  Zapata 
County,  Texas;  and  a  small  portion  of 
Porcion  57  Southwest  of  old  Highway 
83  and  North  of  Falcon  Dam  in  Starr 
County,  Texas. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Wilcox  Sands 
meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1149  Filed  1-15-93;  8:45  am] 

BILLING  CODE  (71 7-01 -M 


[Docket  Nos.  ER93-1 50-000,  and  EL93-10- 
000] 

Boston  Edison  Company;  Initiation  of 
Proceeding  and  Refund  Effective  Date 

January  13, 1993. 

Take  notice  that  on  January  12, 1993, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  an 
investigation  in  Docket  No.  EL93-10- 
000  under  section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL93-10-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1150  Filed  1-15-93;  8:45  am] 
BILLING  CODE  (71 7-01 -M 


[Docket  No.  MT90-B-006] 

Mississippi  River  Transmission  Corp.; 
Filing 

January  11, 1993. 

Take  notice  that  on  January  5, 1993, 
Mississippi  River  Transmission 
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Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1-A  Sixth  Revised  Sheet 
No.  72  with  a  proposed  effective  date  of 
January  4, 1993. 

MRT  states  that  this  filing  is  being 
made  to  revise  its  tariff  to  reflect 
organizational  changes  that  are 
necessary  to  implement  the 
restructuring  of  MRT's  sales  and 
transportation  services  in  accordance 
with  Order  No.  636,  et  seq. 

MRT  states  that  copies  of  its  filing  are 
available  for  inspection  at  its  St.  Louis 
Offices  and  have  been  mailed  to  all 
affected  customers. 

Any  person  desiring  to  be  heard  or 
protect  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Fadoral  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure:  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  January  19, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 

Lois  D.  Cashed, 

Secretary. 

[FR  Doc.  93-1129  Filed  1-15-93,  8:45  ami 
BILUNG  CODE  8717-01-4* 


[Docket  No.  MT88-1 1-017] 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

January  11, 1993. 

Take  notice  that  on  December  22, 
1992,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  First  Revised  Sheet  No.  433 
and  Fourth  Revised  Sheet,  No.  434  to  be 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A. 

Northwest  filing  is  being  made  to 
revise  (1)  Section  17  “Public  Access  to 
Transportation  Information”  on  Sheet 
No.  433  to  accurately  reflect  the 
Nominations  Department,  to  which 
inquiries  concerning  the  availability  of 
interruptible  capacity  may  be  directed, 
and  (2)  Section  18  “Complaint 
Procedures”  on  Sheet  No.  434,  to 
remove  an  incorrect  mail  stop  from  the 
address  of  the  Manager,  Transportation 
and  Contract  Administration  and  to 
update  the  title  of  the  Director. 
Marketing  Services. 


Northwest  has  requested  an  effective 
date  of  January  21, 1993  for  the  tendered 
sheets.  Northwest  states  that  copies  of 
Northwest  filing  is  being  made  to 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE„  Washington 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  19, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Ca  shell, 

Secretary. 

IFR  Doc.  93-1130  Filed  1-15-93;  8:45  am] 

BILLING  CODE  8717-01 -M 


Office  of  Conservation  and  Renewable 
Energy 

[Docket  No.  CE-NCH-93-001] 

Innovative  Utility  Communications 
Technology;  Congressional  Report  on 
Proposal  To  Demonstrate 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Inquiry  (NOI)  and 
request  for  public  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  publishing  this  notice  of 
inquiry  to  obtain  information  on  the 
potential  for  energy  conservation  and 
for  the  enhancement  of  public  health 
and  safety  which  may  exist  in  new  and 
innovative  communications  equipment 
that  can  automatically  read  utility 
meters,  manage  energy  usage  and 
monitor  utility  system  outages.  This 
information  will  be  used  in  complying 
with  section  401  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
(Act)  (Pub.  L.  102-556, 102  Stat.  4194) 
which  requires  a  report  to  Congress  after 
consultation  with  the  Department  of 
Commerce  on  a  proposal  to  demonstrate 
that  potential. 

DATES:  Written  comments  (7  copies)  will 
be  considered  if  received  at  the  address 
provided  below  no  later  than  March  5, 
1993. 

ADDRESSES:  The  address  is:  U.S. 
Department  of  Energy.  Office  of 


Conservation  and  Renewable  Energy, 
Notice  of  Inquiry  and  Request  for  Public 
Comment,  Docket  No.  CE-NOI-93-OOl , 
1000  Independence  Avenue  SW.,  room 
6B-025,  Washington,  DC  20585,  (202) 
586-0561.  FAX  comments  will  not  be 
accepted.  The  comment  and  the 
envelope  in  which  the  required  number 
of  copies  is  mailed  should  be  marked 
“Notice  of  Inquiry  and  Request  for 
Public  Comment,  Docket  No.  CE-NOI- 
93-001.’’ 

FOR  FURTHER  INFORMATION  CONTACT: 

Dietrich  Roesler,  Office  of  Conservation 
and  Renewable  Energy,  CE-141,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.,  room  5F- 
064,  Washington,  DC  20585,  (202)  586- 
1495. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  this  (NOI>,  the  (DOE)  requests 
information  on  technologies  and 
methodologies  to  remotely  monitor 
utility  meters  such  as  electric,  gas  and 
water,  of  a  specific  building  (a  residence 
or  business)  or  a  group  of  buildings  (a 
commercial,  industrial  or  government 
facility).  The  purpose  of  the  NOI  is  to 
acquire  information  in  order  to  develop 
a  proposal  to  be  submitted  to  Congress, 
in  compliance  with  section  401  of  the 
Act,  to  demonstrate  the  ability  of  new 
and  innovative  communication 
equipment  and  services  to  further  the 
national  goals  of  conserving  energy 
resources  and  protecting  public  health 
and  safety.  Section  401  of  the  Act 
provides  as  follows: 

(a)  Demonstration  Proposal.  Within 
180  days  after  the  date  of  enactment  of 
this  Act,  the  Assistant  Secretary  of 
Energy  for  Conservation  and  Renewable 
Energy,  in  consultation  with  the 
Assistant  Secretary  of  Commerce  for 
Communications  and  Information,  shall 
submit  to  Congress  a  proposal  for 
demonstrating  the  ability  of  new  and 
innovative  communications  equipment 
and  services  to  further  the  national  goals 
of  conserving  energy  and  protecting 
public  health  and  safety. 

“(b)  Factors  to  be  Addressed.  The 
demonstration  proposal  required  by 
subsection  (a)  shall  address: 

"(1)  The  feasibility  of  using 
communications  technologies  to  read 
meters  from  remote  locations; 

“(2)  The  feasibility  of  managing  the 
consumption  of  electrical  power  and 
natural  gas  by  residences  and 
businesses,  thereby  reducing  the 
demand  for  new  and  additions!  sources 
of  energy,  and  controlling  the  cost  of 
providing  improved  utility  services:  and 

’(3)  The  public  safety  implications  of 
monitoring  utility  services  outages 
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during  earthquakes,  hurricanes, 
typhoons,  tornadoes,  volcanoes,  and 
other  natural  disasters. 

“(c)  Project  to  Demonstrate  Energy 
Conservation  Potential.  Upon 
submission  of  the  demonstration 
proposal  to  the  Congress,  the  Secretary 
of  Energy  shall  consider  requesting  from 
the  Assistant  Secretary  of  Commerce  for 
Communications  and  Information,  the 
authority  to  use  radio  frequencies 
pursuant  to  section  305  of  the 
Communications  Act  of  1934  (47  U.S.C. 
305),  to  carry  out  demonstration  projects 
consistent  with  the  proposal  that  are 
designed  to  demonstrate  the  energy 
conservation  potential  of 
communications  technologies  and 
which  are  administered  by  the  Secretary 
of  Energy.” 

Existing  Technologies  and  Their 
Capabilities 

There  are  a  number  of  companies 
which  are  presently  marketing  or 
developing  communication  systems  for 
load  control,  outage  detection,  and 
remote  meter  reading.  Existing  and  more 
innovative  communication  technologies 
are  being  proposed  for  use,  or  are 
already  being  used  on  a  limited  pilot  or 
test  basis,  as  part  of  electric  and  gas 
utility  monitoring  and  control  systems. 
These  systems  may  have  functions  that 
include  automated  meter  reading,  time 
of  use  pricing,  demand-side 
management  (reduction  of  consumer 
demand  during  peak  periods  by 
employing  conservation  or  load 
management  techniques),  outage 
detection,  system  status  monitoring,  and 
system  control  and  restoration. 

There  are  several  communication 
mediums  which  have  been  used  or 
proposed  for  automated  meter  reading 
and  other  utility  customer  service 
applications.  These  technologies  are:  (1) 
Telephone;  (2)  radio  (includes 
unlicensed  devices  operating  under  part 
15  of  the  Rules  of  the  Federal 
Communications  Commission  (FCC), 
FCC  licensed  systems  in  the  902-960 
MHz  band,  subcarriers  of  FM 
broadcasting  transmitters,  and  VHF  FM 
radio)  (3)  power  line  carrier;  (4)  coaxial 
cable;  (5)  fiber-optic  cable;  and  (6) 
satellite.  They  are  summarized  below. 

Telephone 

Telephone  is  a  proven,  mature 
communications  media  suited  for 
automatic  meter  reading.  The  telephone 
system  provides  a  high  data  rate  for  two- 
way  communications.  Telephone 
systems  are  designated  as  outbound 
when  the  meter  reading  call  is  initiated 
at  the  telephone  company  office  or 
inbound  when  the  call  is  initiated  at  the 
customer  location. 


The  most  common  outbound 
technique  uses  a  subscriber  or  trunk  line 
access  controller  which  is  installed  in 
the  phone  company  central  office.  This 
controller  is  used  for  testing  an 
individual  customer’s  telephone  line 
and  can  also  be  used  to  initiate  a  call  to 
a  meter  on  the  customer’s  premises 
without  ringing  the  customer’s 
telephone. 

Another  outbound  technique  permits 
true  “real-time”  utility  metering  of 
electric,  gas,  and  water  meters.  The 
technique  has  the  ability  to  read  any 
meter  unobstructively  at  any  time,  as 
often  as  desired,  under  the  complete 
control  of  the  utility  company.  The 
equipment  is  broadly  compatible  with 
the  typical  telephone  network, 
including  pair-gain  systems. 

Inbound  telephone  techniques  share 
the  customer’s  telephone  line  to  initiate 
a  local  call  to  a  central  utility  office  to 
transmit  data  and  receive  instructions 
on  when  to  call  next.  The  meter  reading 
call  is  initiated  when  the  customer  is 
not  using  the  telephone  and  the  call  will 
be  terminated  if  the  customer  decides  to 
use  the  telephone. 

Radio 

Radio  has  proven  to  be  a  viable 
communication  media  with  two-way 
capability  for  remote  load  control  and 
automatic  meter  reading.  VHF  radio 
systems  for  typical  utility 
communication  use  a  154  MHz 
frequency  for  load  control  applications. 
UHF  radio  systems  for  utility 
communication  have  been  allocated  in 
the  900  MHz  frequency  band.  UHF  radio 
communications  use  a  point-to-point 
technique  or  wide  area  packet  network. 

Point-to-point  UHF  radio 
communication  uses  a  master  station  to 
send  and  receive  information  to  remote 
radios  located  near  the  meter.  At  the 
remote  location,  a  radio  and  antenna  are 
used  to  send  and  receive  signals. 
Different  frequencies  can  be  used  for 
transmitting  and  receiving. 

On  the  wide  area  UHF  packet 
network,  radios  are  typically  installed 
and  powered  on  distribution 
transformer  low-voltage  secondaries.  A 
radio  and  all  the  meters  served  by  one 
transformer  form  a  node  on  a  wide  area 
network  where  information  packets  are 
transmitted,  received  and  retransmitted 
by  low-power  radio  transceivers  in  the 
900-MHz  band.  Because  the  r 
transmission  power  of  each  radio  is 
intentionally  low,  simultaneous 
transmissions  can  take  place  in  the  same 
general  service  area. 

Authorizations  for  use  of  radio 
frequencies  by  private  sector  entities  are 
issued  by  the  Federal  Communications 
Commission(FCC).  Private  sector 


entities  can  obtain  their  frequency 
authorizations  from  the  FCC  by  formally 
applying  for  an  assignment.  If  the 
frequency  requirements  cannot  be 
satisfied  by  using  frequencies  in  bands 
currently  allocated  for  such  services, 
then  the  firm  must  petition  the  FCC  for 
a  change  in  the  Table  of  Frequency 
Allocations.  The  process  of  changing  an 
allocation  may  be  very  lengthy  and  time 
consuming  and  adding  another  service 
may  be  difficult  because  many 
frequency  bands  have  large  numbers  of 
users. 

Power  Line  Carrier 
A  power  line  carrier  (PLC)  utilizes  a 
carrier  frequency  to  transmit 
information  over  existing  distribution 
lines.  Information  is  encoded  on  the 
carrier  through  the  use  of  different 
modulation  techniques.  At  the  sending 
end,  the  modulated  carrier  is  added  into 
a  distribution  line  by  means  of  a 
coupling  capacitor  and  tuner  in  the 
substation.  The  modulated  signal 
propagates  down  the  distribution  line  to 
the  receiving  end.  At  the  receiving  end, 
a  coupling  capacitor  and  tuner  separates 
the  power  line  carrier  signal  from  the 
power  frequency  voltage  and  a 
demodulator  extracts  the  information 
encoded  in  the  signal.  Power  line  carrier 
systems  use  frequencies  below  490  kHz 
and  have  a  two-way  capability.  With 
respect  to  such  a  system,  footnote 
US294  to  the  United  States  Table  of 
Frequency  Allocations,  which  is  set 
forth  in  chapter  4  of  the  National 
Telecommunication  and  Information 
Administration’s  Manual  of  Regulations 
and  Procedures  for  Federal  Radio 
Frequency  Management,  (May,  1992, 
edition,  revised  September,  1992),  p.  4- 
110,  states  the  following:  “In  the 
spectrum  below  490  kHz  electric 
utilities  operate  Power  Line  Carrier 
(PLC)  systems  on  power  transmission 
lines  for  communications  important  to 
the  reliability  and  security  of  electric 
service  to  the  public.  These  PLC  systems 
operate  under  the  provisions  of  part  15 
of  the  Federal  communication 
commission’s  Rules  and  Regulations  or 
chapter  7  of  the  National 
Telecommunications  and  Information 
Administrations  Manual  of  Regulations 
and  Procedures  for  Federal  Radio 
Frequency  Management,  on  an 
unprotected  and  noninterference  basis 
with  respect  to  authorized  radio 
users  *  * 

Coaxial  Cable  (CATV) 

Areas  that  are  served  by  cable  TV 
systems  operate  primarily  with  coaxial 
cable  as  the  signal  transmission  path. 
Signal  amplifiers  are  placed  on  the 
system  where  necessary.  CATV  systems 
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have  broad  bandwidths  and  portions 
could  be  used  for  meter  reading.  Most 
CATV  systems  are  designed  for  one¬ 
way,  outbound,  communication  and 
would  require  modification  for 
interactive  services. 

Fiber  Optic  Cable 

A  typical  fiber  optic  link  consists  of 
a  transmitter,  receiver  and  optical  fiber. 
Repeaters  can  be  placed  at  intervals  if 
necessary.  Fiber  optic  communications 
have  a  broad  bandwidth  and  data  rates, 
and  are  immune  to  electromagnetic 
interference.  Fiber  optic  communication 
to  individual  homes  and  businesses  can 
be  used  for  utility  meter  and  other 
information  transfer  applications. 

Satellite 

Satellite  communications  use  a 
satellite  in  geosynchronous  orbit 
Satellites  have  transponders  which 
receive  an  uplink  signal  and  retransmit 
the  signal  at  a  different  frequency. 

Today,  microwave  frequencies  in  the  4 
to  6  GHz  range  are  used  for  both  uplinks 
and  downlinks.  In  the  future,  additional 
frequency  bands  will  be  used  for  a 
variety  of  satellite  applications. 

Issues  for  Public  Comment 

General 

With  respect  to  any  new  or  innovative 
technology  identified  in  response  to  this 
NOI,  DOE  seeks  the  following 
information: 

(1)  The  feasibility  of  reading  meters 
from  remote  locations  and  the 
practicality  and  reliability  of  the 
technology  as  demonstrated  by  data 
from  ongoing  or  completed  pilot  tests  or 
demonstrations; 

(2)  The  feasibility  of  managing  the 
consumption  of  electrical  power, 
natural  gas,  and/or  water  by  residences, 
businesses,  government  facilities,  etc.; 
and  how  the  demand  for  energy  and 
water  are  controlled; 

(3)  The  contributions  of  remote 
outrage  detection  and  load  management 
to  public  safety  during  natural  disasters; 

(4)  The  identification  of  what  is  new 
and  innovative  about  the  technology 
that  requires  demonstration  or 
additional  efforts  to  demonstrate 
technical  feasibility; 

(5)  The  selection  rationale  for  the 
communications  media  to  be  used  or 
developed  for  this  technology; 

(6)  The  potential  for  this  technology 
to  be  integrated  into  a  multi-functional 
(functions  in  addition  to  utility 
functions)  communication  system  at 
some  future  date; 


(7)  The  estimated  net  energy  cost 
savings  and  net  offsetting  costs  in 
comparison  to  existing,  commercially 
available  technologies,  if  any; 

(8)  The  estimated  public  health  and 
safety  benefits  in  comparison  to 
existing,  commercially  available 
technology,  if  any;  and 

(9)  Surveys  and  similar  evidence  of 
potential  customer  demand. 

Radio 

Some  of  the  key  technical  issues  to  be 
considered  to  improve  the  economic 
viability  of  innovative  communications 
equipment  and  services  are  the  use  of 
licensed  or  non-licensed  radio  emission 
devices,  standardization  of  data 
communications  and  hardware,  battery 
lifetime  for  remote  communications 
equipment  and  meters,  local  wiring  for 
meters  and  other  devices  at  a  customer 
installation,  and  the  vulnerability  of 
service  interruptions  during  natural 
disasters. 

Since  the  radio  spectrum  is  a  limited 
resource  that  must  be  efficiently  used 
and  since  section  401  of  the  Act 
specifically  mentions  the  potential  use 
of  radio  frequencies,  DOE  is  also 
interested  in  obtaining  the  following 
information  from  firms  and 
organizations  seeking  to  demonstrate 
technologies  that  would  require  radio 
frequency  allocations: 

(1)  Rationale  for  the  selection  of  a 
particular  radio  frequency  band  and 
technology,  vis-a-vis  wire,  fiber  optics, 
coaxial  cable,  or  other  available  radio 
frequencies; 

(2)  Conceptual  design  and  detailed 
functional  requirements  of  the  radio 
technology  you  are  currently  using  or 
planning  to  use; 

(3)  Discrete  frequencies  and  spectrum 
characteristics  to  be  authorized  and  the 
preferred  frequency  bands; 

(4)  Technical  parameters  of  the  radio 
communications  equipment  that  is 
being  used  or  planned  to  be  used; 

(5)  Conditions  under  which  your 
radio  system  is  able  to  share  a  frequency 
or  frequency  band  with  other  users; 

(6)  Conditions  and  frequency  of  use 
for  the  communications  system  to  be 
used  during  normal  and  natural  disaster 
situations;  and 

(7)  Adequacy  of  a  secondary  spectrum 
allocation  for  the  technology  even  if  it 
may  eventually  grow  into  widespread 
national  use. 

Power  Line  Carrier 

The  utility,  feasibility;  and 
practicability  of  operation  under  the 


above-quoted  footnote  294  to  the  United 
States  Table  of  Frequency  Allocations 


Interested  persons  are  invited  to 
respond  to  this  notice  by  submitting 
relevant  data  and  views.  Seven  copies  of 
each  comment  should  be  submitted  to 
the  Office  of  Conservation  and 
Renewable  Energy  in  compliance  with 
the  instructions  set  forth  above  in  the 
“Dates”  and  "Addresses”  sections  of 
this  notice. 

Any  person  submitting  information 
which  that  person  believes  to  be 
confidential  and  which  may  be  exempt 
by  law  from  public  disclosure  should 
submit  one  complete  copy  marked 
confidential,  as  well  as  six  copies  from 
which  the  confidential  information  has 
been  deleted.  DOE  reserves  the  right  to 
determine  the  confidential  status  and 
treatment  of  the  information  or  data 
under  10  CFR  part  1004. 

Issued  in  Washington,  DC,  on  January  11, 
1993. 

'  J.  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

(FR  Doc.  93-159  Filed  1-15-93;  8:45  am) 


Cases  Filed  the  Week  of  December  25, 
1992  Through  January  1, 1993 

During  the  week  of  December  25, 

1992  through  January  1, 1993,  the 
appeals  and  applications  for  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of  • 
Energy,  Washington,  DC  20585. 

Dated:  January  12, 1993. 

George  B.  Breznay, 

Director ,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 


[Week  of  Dec.  25, 1992  through  Jan.  1, 1993] 


Date 

Name  and  location  ot  applicant 

Case  No. 

Type  of  submission 

Dec.  30.  1992  . 

Gult/Bestrom  Oil  Company,  Inc.,  Grand  Rapids,  Min¬ 
nesota. 

RR300-217 

Request  for  modification/rescission  In  the  Gulf  refund  proceeding.  If 
granted:  The  March  14,  1989  Decision  and  Order  (Case  No.  RF300- 
4103)  Issued  to  Bestrom  Oil  Company,  Inc.  would  be  modified  re¬ 
garding  the  firm's  application  for  refund  submitted  in  the  Gulf  refund 
proceeding. 

Do _ 

Gulf/Bobby  King  Grocery,  Alamo,  Tennessee . 

RR300-213 

Request  for  modifies ttorVrescisston  in  the  Gulf  refund  proceeding.  If 
granted:  The  December  8,  1992  Dismissal  Letter  (Case  No.  RF30O- 
16668)  Issued  to  Bobby  King  Grocery  would  be  modified  regarding 
the  firm's  application  for  refund  submitted  In  the  Gulf  Refund  Pro¬ 
ceeding. 

Do . 

Gult/City  Gulf  Service,  Myrtle  Beach,  South  Carolina  . 

RR300-218 

Request  for  modification/rescission  in  the  Gulf  refund  proceeding.  If 
granted:  The  August  31,  1989  Decision  and  Order  (Case  No. 
RF300-8967)  issued  to  City  Gulf  Service  would  be  modified  regard¬ 
ing  the  firm's  application  for  refund  submitted  in  the  Gulf  refund  pro¬ 
ceeding. 

Do . 

Gulf/Glenn  Smith  Oil  Company,  Inc.,  Muskogee, 
Oklahoma. 

RR300-215 

Request  for  modification/rescission  In  the  Gulf  refund  proceeding.  If 
granted:  The  May  17,  1990  Decision  and  Order  (Case  No.  RF300- 
4104)  issued  to  Glenn  Smith  OK  Company,  Inc.  would  be  modified 
regarding  the  firm's  application  for  refund  submitted  In  the  Gulf  re¬ 
fund  proceeding. 

Do . 

Gulf/Marchant  Oil  Company,  Spring  Valley,  Min¬ 
nesota. 

RR300-216 

Request  for  modificatiorVrescission  in  the  Gulf  refund  proceeding.  If 
granted:  The  November  9,  1988  Decision  and  Order  (Case  No. 
RF30O-5196)  issued  to  Merchant  Oil  Company  would  be  modified 
regarding  the  firm's  application  for  refund  submitted  in  the  Gulf  re¬ 
fund  proceeding. 

Do . 

Gutf/Saunders  Oil  Co.,  Sioux  City,  Iowa  . 

RR300-214 

Request  for  modification/rescission  In  the  Gulf  refund  proceeding.  If 
granted:  The  November  29.  1988  Decision  and  Order  (Case  No. 
RF300-5195)  issued  to  Saunders  Oil  Co.  would  be  modified  regard¬ 
ing  the  firm’s  application  for  refund  submitted  in  the  Gulf  refund  pro¬ 
ceeding. 

Do . 

Structural  Dynamics  Research  Corp  ,  Cincinnati,  Ohio 

LFA-0257 

Appeal  of  an  Information  request  denial.  If  granted:  The  December  12, 
1992  Freedom  of  Information  Request  Denial  Issued  by  the  Albu¬ 
querque  Field  Office  would  be  rescinded,  and  Structural  Dynamics 
Research  Corporation  would  receive  access  to  the  contract  awarded 
to  Parametric  Technologies  based  on  Sandia  National  Laboratories 
RFQ  LDR-234. 

Dec.  31.  1992  . 

David  DeKok,  Harrisburg,  Pennsylvania  . 

LFA-0258 

Appeal  of  an  information  request  denial.  If  granted:  The  November  18, 
1992  Freedom  of  Information  Request  Denial  Issued  by  the  Idaho 
Field  Office  would  be  rescinded  and  David  DeKok  would  receive  ac¬ 
cess  to  documents  concerning  the  Three  Mile  island  dean-up. 

Do . 

James  L  Schwab,  Spokane,  Washington . 

LFA-0259, 

LFA-0260 

Appeals  of  information  request  denials.  If  granted:  The  December  1, 
1992  Freedom  of  Information  Request  Denial  issued  by  the  Albu¬ 
querque  Field  Office  and  the  December  24,  1991  Freedom  of  Infor¬ 
mation  Request  Denial  issued  by  the  Nevada  Field  Office  would  be 
rescinded  and  James  L.  Schwab  would  receive  access  to  documents 
regarding  the  new  shooting  course  for  DOE  and  a  gambling  scheme. 

Refund  Applications  Received 

[Week  of  Dec.  25. 1992  through  Jan.  1,  1993] 


Date  received 

Name  of  refund 
proceeding/name 
of  refund  appli¬ 
cant 

Case  No. 

12/29/92  . 

Singer's  Texaco 
*1. 

RF321 -19539. 

12/29/92  . 

Albert's  Texaco  .. 

RF321-19540. 

12/29/92  . 

Emerson  Avenue 
Texaco. 

RF321-19541. 

12/30/92  . 

Pinole  Gulf . 

RF300-20804. 

12/30/92  . 

Diversified  Enter¬ 
prises. 

RF300-20805. 

12'30/92  . 

Davies  Gulf . 

RF300-20806. 

12/30/92  . 

Mid  Continent 
Systems,  Inc. 

RF346-18. 

12/31/92  . 

Wisconsin  Indus¬ 
trial  Fuel  OH. 

RF309-1427. 

12/25/92  thro 

Atlantic  Richfield 

RF304— 13484 

Cl/01'93. 

Applications 

Received. 

thro  RF304- 
13489. 

[FR  Doc.  93-1200  Filed  1-15-93;  8:45  am] 


BILUNG  CODE  M50-01-M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  December  21 
Through  December  25, 1992 

During  the  week  of  December  21  , 

through  December  25, 1992,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeal 

Williams,  Youle  &  Koenigs,  P.C.,  12/21/ 
92,  LFA-0252 

On  November  30, 1992,  Williams, 
Youle  &  Koenigs,  P.C.  (Williams)  filed 
an  Appeal  from  a  determination  issued 
by  the  Albuquerque  Field  Office 
(Albuquerque)  of  the  DOE  in  response  to 
a  request  from  Williams  submitted 
under  the  Freedom  of  Information  Act 


(FOLA).  In  that  determination, 
Albuquerque  concluded  that  it  did  not 
have  any  documents  responsive  to 
Williams’  request  for  a  report,  and  any 
supporting  material,  regarding  the 
award  of  production  bonuses  at  the 
Rocky  Flats  plant  which  was  prepared 
in  compliance  with  42  U.S.C.  7256b(b). 
The  DOE  determined  that,  although  the 
report  was  prepared  at  DOE 
Headquarters,  it  is  possible  that 
Albuquerque  either  contributed  to  the 
report  or  possesses  a  copy.  Therefore, 
the  search  that  Albuquerque  performed 
was  unduly  narrow  in  scope. 
Accordingly,  the  Appeal  was  granted 
and  the  matter  remanded  to 
Albuquerque  for  a  further  search. 

Refund  Application 

Texaco  Inc./Harold’s  Texaco,  12/23/92, 
RF3 21-1 9503 

The  Office  of  Hearings  and  Appeals 
(OHA)  of  the  Department  of  Energy 
issued  a  Decision  and  Order  concerning 
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an  Application  for  Refund  that  was  filed 
in  the  Texaco  refund  proceeding  by 
Harold  Blacker  on  behalf  of  Harold's 
Texaco  (Case  No.  RF321-11815).  In  that 
Decision,  we  rescinded  in  part  a  refund 
that  was  granted  to  Mr.  Blacker  on 
November  26, 1991.  We  stated  that  this 
refund  was  based  upon  Mr.  Blacker's 
certification  in  his  application  that  he 


operated  Harold's  Texaco  during  the 
period  from  January  1973  through 
December  1979.  We  further  stated  that 
another  application  had  been  filed  by  a 
claimant  who  states  that  he  operated 
this  service  station  during  the  period 
from  January  1979  through  January 
1981.  Because  this  claimant  was  able  to 
adequately  document  his  dates  of 


operation  and  Mr.  Blacker  was  unable  to 
do  so,  the  OHA  determined  that  Mr. 
Blacker  was  incorrectly  granted  a  refund 
for  the  period  of  time  from  January  1979 
through  December  1979.  Mr.  Blacker 
was  therefore  required  to  repay  to  the 
DOE  the  sum  of  $300. 


Refund  Applications 


The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


Apolto-Ridge  School  District . . . . . 

Atlantic  Richfield  Company/Watarbury  Petroleum  Products,  Inc . . . 

Bell  County  Schools  et  ai  . . . . . . 

Borough  of  Franklin  Lakes . 

Borough  ol  Middletown . . . 

City  ot  Brookfield . . . . . . . 

CltyofCayce  . . . . . . 

City  of  Clovis . . . . . . 

City  of  Cookeville . . . . 

Colonial  Gas  Co . 

National  Trucking,  Inc . . . 

TNT  Red  Star  Express,  Inc  . . . 

El  Segundo  Unified  School  District . 

Enron  CoipVC.W.  Heist  Bottled  Gas  Sales . - . 

Fairfield  Elementary  District  No.  112 . . . 

Gulf  Oil  Corporatlon/U.S  Reduction  Company . 

Jacinto  City . 

Jackson  City  School  District  et  al . . . . . 

Lakefiekf  School  District  et  al . . . . . . 

Leicester  Public  Schools . . . . 

Little  Egg  Harbor  Township  School  District . 

Markesan  District  Schools . . . . . . . 

Miami  Public  Schools . 

ML  Pleasant  School . . . - . ... 

New  Hanover  Township . . . ... 

School  Administrative  District  No.  53 . 

Shell  Oil  Company/Sierra  Petroleum  et  al . 

Southgate  Trucking  Co.  et  al . . . . . 

Texaco  Inc./Bob  Hungate's  Texaco  et  al  . . . 

Texaco  lnc./CAM  Texaco  . . . . . 

Texaco  Inc./Erie  Airways,  Inc.  et  al . . . 

Texaco  lnc./lntermountain  Concrete  Co.  et  al . . 

Texaco  Inc./Naily  &  Haydon,  Inc.  et  al  . . 

Texaco  inc./Parrott’s  Texaco  et  al . ... 

Texaco  tnc./Renfro’s  Texaco  et  al . . . . . . . 

Town  ol  Beacon  Falls . . . . . 

Tri-County  R-7  Public  School  . 


. . .  RF272-82792 

. .  RF304-13383 

. .  RF272-79273 

... . . .  RF272-62780 

. . . .  RF272-82706 

. .  RF272-82609 

. . .  RF272-82644 

. RF272-82773 

.  RF272-82622 

.  RF272-90468 

. . .  RF272-90486 

.  RF272-88720 

.  RF272-82450 

.  RF340-44 

. . .  RF272-81667 

. . . .  RF300-17951 

.  RF272-82779 

. .  RF272-83301 

.  RF 272-79000 

.  RF272-81604 

. RF 272-62793 

.  RF272-82794 

. . .  RF272-81828 

.... . . . ...r^.,... . .  RF272-81648 

RF272-82638 
RF272-82784 
RF31 5-8773 
RF 272-91 275 
RF321-12358 
RF 321-19529 
RF321-6725 
RF 321-17460 
RF321-17100 
RF 321-10911 
RF 321-16469 
RF272-82654 
RF272-81602 


12/23*92 

12/21/92 

12/24/92 

12/24/92 

12/23/92 

12/22/92 

12/21/92 

12/24/92 

12/23/92 

12/21/92 


12/22/92 

12/23/92 

12/24/92 

12/21/92 

12/23/92 

12/23/92 

12/22/92 

12/22/92 

12/21/92 

12/21/92 

12/23/92 

12/23/92 

12/22/92 

12/24/92 

12/23/92 

12/24/92 

12/24/92 

12/24/92 

12/21/92 

12/21/92 

12/23/92 

12/23/92 

12/21/92 

12/21/92 

12/22/92 


Dismissals 

The  following  submissions  were 


dismissed: 

Name 

Case  No. 

Thomas  B.  Cockrell  Distributor  .... 
Tony  &  Otto's  Gulf . 

RF300-17126 

RF300-17758 

Copies  of  the  full  test  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  January  12, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  93-1201  Filed  1-15-93;  8:45  am] 
BILUNG  CODE  #450-01-14 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4553-6;  ECAO-R TP-0327] 

Draft  Alternative  Fuels  Research 
Strategy 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of  external 
review  draft. 

SUMMARY:  This  notice  announces  the 
availability  of  an  external  review  draft 
of  the  "Alternative  Fuels  Research 


Strategy”  prepared  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  Office  of  Research  and 
Development  (ORD)  and  invites 
comment  from  the  public  on  the  draft 
strategy. 

DATES:  The  Agency  will  make  the 
external  review  draft  available  for 
public  review  and  comment  on  or  about 
January  25, 1993.  Comments  must  be  in 
writing  and  postmarked  by  March  25, 
1993. 

ADDRESSES:  To  obtain  a  copy  of  the 
external  review  draft  document, 
interested  parties  should  contact  the 
ORD  Publications  Center,  CERI-FRN, 
U.S.  Environmental  Protection  Agency, 
26  West  Martin  Luther  King  Drive, 
Cincinnati,  OH  45268;  telephone  (513) 
569-7562;  FAX  (513)  569-7566;  and 
request  the  external  review  draft  of  the 
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“Alternative  Fuels  Research  Strategy.” 
Please  provide  your  name,  mailing 
address,  and  the  EPA  document 
number,  EPA/600/AP-92/002. 

The  draft  will  also  be  available  for 
public  inspection  at  the  EPA  Library, 
EPA  Headquarters,  Waterside  Mall,  401 
M  Street,  SW.,  Washington.  DC. 

Comments  on  the  draft  should  be  sent 
to  the  Project  Manager  for  Alternative 
Fuels,  Office  of  Health  and 
Environmental  Assessment, 
Environmental  Criteria  and  Assessment 
Office  (MD-52),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  J.  Michael  Davis,  Office  of  Health 
and  Environmental  Assessment, 
Environmental  Criteria  and  Assessment 
Office  (MD-52),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  telephone  (919)  541- 
4162. 

SUPPLEMENTARY  INFORMATION:  Following 
the  public  meeting  of  December  1989, 
announced  in  54  FR  49354,  EPA’s  Office 
of  Research  and  Development  prepared 
a  draft,  “Alternative  Fuels  Research 
Strategy.”  The  purpose  of  this  Research 
Strategy  is  to  summarize  scientific 
issues  and  identify  research  activities 
and  assessments  needed  to  improve  the 
scientific  understanding  and 
quantitative  estimation  of  the  health  and 
environmental  benefits  and  risks 
attendant  to  the  introduction  and  use  of 
alternative  fuels  in  comparison  to  those 
associated  with  the  use  of  conventional 
petroleum  fuels.  The  ultimate  goal  of 
this  Research  Strategy  is  to  lay  the 
foundation  for  obtaining  information 
useful  in  quantitative,  comparative  risk 
assessments  for  human  health, 
ecosystem,  and  global  wanning  effects. 

EPA  is  soliciting  comments  on  this 
document  from  the  public.  The  subject 
draft  document  will  then  be  reviewed 
by  the  Clean  Air  Scientific  Advisory 
Committee  in  a  public  meeting  at  a 
place  and  time  to  be  announced  in  a 
subsequent  Federal  Register  Notice. 

Dated:  January  7, 1993. 

Erich  Bretthaaer, 

Assistant  Administrator  for  Research  and 
Development. 

[FR  Doc.  93-1184  Filed  1-15-93;  8:45  ami 
BILUNG  CODE  K40-50-M 


[FRL-4553-4] 

Selene*  Advisory  Board;  Closed 
Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  an  ad-hoc 
Subcommittee  of  the  Science  Advisory 
Board  will  be  held  in  Washington,  DC 


on  March  3-4, 1993  to  determine  the 
recipients  of  the  Agency’s  1992 
Scientific  and  Technological 
Achievement  Cash  Awards.  These 
awards  are  established  to  give  honor 
and  recognition  to  EPA  employees  who 
have  made  outstanding  contributions  in 
the  advancement  of  science  and 
technology  through  their  research  and 
development  activities,  and  who  have 
published  their  results  in  peer  reviewed 
journals. 

Pursuant  to  section  10(d)  of  the  U.S.C. 
appendix  1  and  5  U.S.C.  522(c),  I  hereby 
determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure,  and  that  the  public 
interest  requires  that  this  meeting  be 
closed. 

In  selecting  the  recipients  for  the 
awards,  and  in  determining  the  actual 
cash  amount  of  each  award,  the  Agency 
requires  full  and  frank  advice  from  the 
Science  Advisory  Board.  This  advice 
will  involve  professional  judgments  on 
those  employees  whose  published 
research  results  are  deserving  of  a  cash 
award  as  well  as  those  that  are  not. 
Discussions  of  such  a  personal  nature, 
where  disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  are  exempted  under  section 
10(d)  of  title  5,  U.S.  Code,  appendix  1. 

In  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act, 
minutes  of  the  meeting  will  be  kept  for 
Agency  and  Congressional  review. 

The  Science  Advisory  Board  shall  be 
responsible  for  maintaining  records  of 
the  meeting,  and  for  providing  an 
annual  report  setting  forth  a  summary  of 
the  meeting  consistent  with  the  policy 
of  U.S.C.  appendix  1,  section  10(d). 

Dated:  January  11, 1993. 

William  K.  Reilly, 

Administrator. 

[FR  Doc.  93-1186  Filed  1-15-93;  8:45  ami 

BILLING  CODE  KM-60-M 


[FRL-4553-2] 

National  Smelting  and  Refining  Site; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
National  Smelting  and  Refining  Site, 
Atlanta,  Georgia,  with  American  Biltrite, 
Inc.,  and  Georgia  Metals,  Inc.  EPA  will 
consider  public  comments  on  the 


proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region,  IV,  345  Courtland 
Street,  NE„  Atlanta,  Georgia  30365, 

(404) 347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the 
date  of  publication. 

Dated:  December  30, 1992. 

Joseph  R.  Franzmathes, 

Director,  Waste  Management  Division. 

[FR  Doc.  93-1183  Filed  1-15-93;  8:45  am) 
BILLING  COOE  HH  BO  >1 


[OPPTS-1 40206;  FRL-4182-8] 

Access  to  Confidential  Business 
Information  by  Subcontractors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized: 
Hampshire  Research  Associates  (HRA), 
of  Alexandria,  Virginia;  Industrial 
Economics,  Incorporated  (IEC),  of 
Cambridge,  Massachusetts;  Labat- 
Anderson,  Incorporated  (LAI),  of 
Arlington,  Virginia;  and  Research 
Triangle  Institute  (RTI),  of  Research 
Triangle  Park,  North  Carolina,  all  under 
subcontract  to  ICF  International 
Incorporated  (ICF),  of  Fairfax,  Virginia, 
for  access  to  information  which  has 
been  submitted  to  EPA  under  all 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D2-0064, 
subcontractors:  HRA,  of  1600  Cameron 
St.,  Alexandria,  VA;  IEC,  of  2067 
Massachusetts  Ave.,  Cambridge,  MA; 
LAI,  of  2200  Clarendon  Blvd., 

Arlington,  VA;  and  RTI,  of  3400 
Cornwallis  Dr.,  Research  Triangle  Park, 
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NC,  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
performing  economic  and  regulatory 
impact  analyses  of  actual  or  potential 
EPA  actions  taken  under  TSCA. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-D2-0064,  HRA, 

IEC,  LAI,  and  RTI  will  require  access  to 
CBI  submitted  to  EPA  under  all  sections 
of  TSCA  to  perform  successfully  the 
duties  specified  under  the  contract. 

HRA,  IEC,  LAI,  and  RTI  personnel  will 
be,  given  access  to  information 
submitted  to  EPA  under  all  sections  of 
TSCA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  3, 1992 
(57  FR  49706),  ICF  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA.  EPA  is  issuing  this 
notice  to  grant  access  to  TSCA  CBI  to 
ICF’s  subcontractors. 

EPA  is  issuing  this  notice  to  inform 
ail  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
HRA,  EEC,  LAI,  and  RTI  access  to  these 
CBI  materials  on  a  need-to-know  basis 
only.  All  access  to  TSCA  CBI  under  this 
contract  for  HRA,  IEC,  and  LAI  will  take 
place  at  EPA  Headquarters  only.  All 
access  to  TSCA  CBI  under  this  contract 
for  RTI  will  take  place  at  RTFs  Research 
Triangle  Park,  NC  facility. 

HRA,  IEC,  LAI,  and  RTI  will  be 
authorized  access  to  TSCA  CBI  under 
the  EPA  “Contractor  Requirements  for 
the  Control  and  Security  of  TSCA 
Confidential  Business  Information” 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized,  EPA  will  approve 
HRA,  IEC,  LAI,  and  RTFs  security 
certification  statements.  Before  access  to 
TSCA  CBI  is  authorized,  EPA  will 
perform  the  required  inspection  of  RTFs 
facility,  and  ensure  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
RTI  will  return  ail  transferred  materials 
to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1996. 

HRA,  IEC,  LAI,  and  RTI  personnel 
will  be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  January  4, 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-1180  Filed  1-15-93;  8:45  am] 
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[OPPT-58957;  FRl  -4 184-2] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  5  such  PMN(s)  and 
provides  a  summary  of  each. 

DATES:  Close  of  review  periods: 

y  93-33,  December  28, 1992. 

y  93-34,  December  29, 1992. 

y  93-35,  93-36,  93-37,  January  5, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW„ 
Washington,  DC,  20460,  (2C2)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non  confidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y  83-33 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  bead  polymer. 

Use/Production.  (S)  Toner  for 
photocopiers.  Prod,  range:  Confidential. 

V  83-34 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Modified 
polybutadiene. 

Use/Import.  (G)  Open  nondispersive 
use.  Import  range:  Confidential. 


Y  83-35 

Manufacturer.  King  Industries,  Inc.. 
Chemical.  (G)  Polyurethane  polyol. 
Use/Production.  (G)  Abrasion 
resistant  coating.  Prod,  range: 
Confidential. 

Y  83-34 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
molding  resin. 

Use/Production.  (S)  Molding  resin. 
Prod,  range:  Confidential. 

Y 83-37 

Manufacturer.  Franklin  International. 
Chemical.  (G)  Alkyl  acrylate  -  maleate 
copolymer  dispersion. 

Use/Production.  (G)  Removable 
pressure  sensitive  adhesive.  Prod,  range: 
16,000-20,000  kg/yr. 

Dated:  January  11, 1993. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

(FR  Doc  93-1182  Filed  1-15-93;  8:45  am] 
BILLING  CODE  8560-»-F 


[OPPTS-1 40205;  FRL-4 182-7] 

Access  to  Confidential  Business 
Information  by  Research  Triangle 
Institute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Research  Triangle  Institute 
(RTI),  of  Research  Triangle  Park,  North 
Carolina,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4,  5,  6,  and  8  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W0-0032, 
contractor  RTI,  of  3040  Cornwallis 
Road,  Research  Triangle  Park,  NC,  will 
assist  the  Office  of  Solid  Waste  (OSW) 
in  providing  scientific  support  for 
health  and  ecological  assessment 
programs  conducted  under  the 
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Resources  Conservation  and  Recovery 
Act  (RCRA)  of  1976  as  amended. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W0-0032,  RTI  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5,  6,  and  8  of  TSCA 
to  perform  successfully  the  duties 
specified  under  the  contract.  RTI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5, 6,  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  6,  and  8  of  TSCA  that  EPA 
may  provide  RTI  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  RTFs 
Research  Triangle  Park,  NC  facility  only. 

RTI  will  be  authorized  access  to  TSCA 
CBI  at  its  facility  under  the  EPA 
"contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  RTFs  site,  EPA  will 
approve  RTI’s  security  certification 
statement,  perform  the  required 
inspection  of  its  facility,  and  ensure  that 
the  facility  is  in  compliance  with  the 
manual.  Upon  completing  review  of  the 
CBI  materials,  RTI  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
July  26, 1993. 

RTI  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  January  4, 1993. 

George  A.  Benina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-1181  Filed  1-15-93;  8:45  am] 
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[FRL-4553-6] 

Combined  Sewer  Overflow  Control 
Policy:  Draft  Guidance  Availability 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

summary:  This  notice  announces  the 
availability  of  the  draft  guidance 
document  entitled  “Combined  Sewer 
Overflow  Control  Policy". 

DATES:  Comments  must  be  received  by 
EPA  by  March  22, 1993. 


ADDRESSES:  Copies  of  this  document  can 
be  obtained  by  writing  or  calling  Mr. 
Richard  Kuhlman,  Office  of  Wastewater 
Enforcement  and  Compliance,  WH— 546, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460,  (202)  260-5828.  Comments  on 
the  document  should  be  sent  to  Mr. 
Richard  Kuhlman  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kuhlman  at  (202)  260-5828. 
SUPPLEMENTARY  INFORMATION:  The  main 
purposes  of  the  draft  Policy  are  to 
elaborate  on  the  Environmental 
Protection  Agency’s  (EPA’s)  National 
Combined  Sewer  Overflow  Control 
Strategy  published  on  September  8, 

1989,  at  54  FR  37370,  and  to  expedite 
compliance  with  the  requirements  of  the 
Clean  Water  Act  (CWA).  While 
implementation  of  the  1989  Strategy  has 
resulted  in  progress  toward  controlling 
combined  sewer  overflows  (CSOs), 
significant  public  health  and  water 
quality  risks  remain. 

The  Policy  is  being  developed  to 
provide  guidance  to  permittees  with 
CSOs,  National  Pollutant  Discharge 
Elimination  System  (NPDES)  authorities 
and  State  water  quality  standards 
authorities,  on  coordinating  the 
planning,  selection,  sizing  and 
construction  of  CSO  controls  that  meet 
the  requirements  of  the  CWA  and  allow 
for  public  involvement  during  the 
decision-making  process. 

Contained  in  the  Policy  are  provisions 
for  developing  appropriate,  site-specific 
NPDES  permit  requirements  for  all 
combined  sewer  systems  that  overflow 
as  a  result  of  wet  weather  events  and 
enforcement  initiatives  to  require  the 
immediate  elimination  of  overflows  that 
occur  during  dry  weather,  and  to  ensure 
that  the  remaining  CWA  requirements 
are  complied  with  as  soon  as 
practicable. 

The  permitting  provisions  of  the 
Policy  were  developed  as  a  result  of 
extensive  input  received  during  a 
negotiated  policy  dialogue.  The 
negotiated  dialogue  was  conducted  by 
the  office  of  Water  and  the  Office  of 
Water's  Management  Advisory  Group. 
Representatives  from  State, 
environmental  and  municipal 
organizations  participated  in  the 
negotiated  dialogue. 

The  enforcement  initiatives,  including 
one  to  be  initiated  in  1993  on  CSOs 
during  dry  weather,  were  developed  by 
EPA’s  Office  of  Water  and  Office  of 
Enforcement. 

The  major  provisions  of  the  Policy 
are: 

CSO  permittees  should  immediately 
undertake  a  process  to  accurately 
characterize  their  combined  sewer 


system,  demonstrate  implementation  of 
nine  minimum  controls,  and  develop  a 
long-term  CSO  control  plan.  Once  the 
long-term  CSO  control  plan  is 
completed,  the  permittee  will  be 
responsible  to  implement  the  plan’s 
recommendations  as  soon  as 
practicable; 

State  water  quality  standard  (WQS) 
authorities  should  be  involved  in  the 
long-term  CSO  control  planning  effort  to 
coordinate  the  review  and  possible 
revision  of  WQS  and  implementation 
procedures  on  CSO-impacted  waters 
with  the  development  of  the  long-term 
CSO  control  plan; 

NPDES  authorities  should  issue/ 
reissue  permits  to  require  immediate 
compliance  with  the  technology-based 
and  water  quality-based  requirements  of 
the  CWA,  and  after  completion  of  the 
long-term  CSO  control  plan,  incorporate 
the  following  additional  permit 
requirements — performance  standards 
for  the  selected  controls  based  on 
average  design  conditions,  a  post 
construction  water  quality  assessment 
program,  monitoring  for  compliance 
with  WQS,  and  a  reopener  clause 
authorizing  the  NPDES  authority  to 
reopen  ana  modify  the  permit  if  it  is 
determined  that  the  CSO  controls  fail  to 
meet  WQS  or  protect  designated  uses; 
and 

NPDES  authorities  should  also,  as 
noted  above,  commence  enforcement 
actions  in  1993,  against  all  CSO 
permittees  which  have  CWA  violations 
due  to  CSO  discharges  during  dry 
weather.  In  addition,  NPDES  authorities 
should  ensure  the  implementation  of 
the  nine  minimum  controls,  noted 
above,  and  incorporate  a  schedule,  with 
appropriate  milestone  dates,  to 
implement  the  required  long-term  CSO 
control  plan  into  a  civil  judicial  action 
or  administrative  order.  Schedules  for 
implementation  of  the  long-term  CSO 
control  plan  may  be  phased  based  on 
the  relative  importance  of  adverse 
impacts  upon  which  WQS  and 
designated  uses,  and  on  a  permittee’s 
financial  capability. 

Notwithstanding  the  permitting  and 
enforcement  provisions  of  the  Policy, 
permittees  will  be  expected  to  comply 
with  any  CSO-related  requirements  in 
NPDES  permits,  consent  decrees  or 
court  orders  which  predate  the  final 
policy. 

Dated:  January  4, 1993. 

La  Juana  S.  Wilcher, 

Assistant  Administrator  for  Water. 

Dated:  January  5, 1993. 

Herbert  H.  Tate,  Jr., 

Assistant  Administrator  for  Enforcement. 

(FR  Doc.  93-1187  Filed  1-15-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
[FRL— 4553-5] 

Memorandum  of  Agreement 
Concerning  the  Determination  of  the 
Geographic  Jurisdiction  of  the  Section 
404  Program 

AGENCIES:  Environmental  Protection 
Agency;  Department  of  the  Army,  DOD. 
ACTION:  Notice. _ _ 

SUMMARY:  Pursuant  to  their  authorities 
under  the  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.),  the  Assistant 
Administrator  for  Water  of  the 
Environmental  Protection  Agency  (EPA) 
and  the  Assistant  Secretary  of  the  Army 
for  Civil  Works  (Army)  have  amended 
the  January  19, 1989,  “Department  of 
the  Army/Environmental  Protection 
Agency  Memorandum  of  Agreement 
Concerning  the  Determination  of  the 
Geographic  Jurisdiction  of  the  section 
404  Program  and  the  Application  of  the 
Exemptions  under  section  404(0  of  the 
Clean  Water  Act”  (MOA).  This 
amendment  provides  that  the  U.S.  Army 
Corps  of  Engineers  (Corps)  and  EPA  will 
adhere  to  the  1987  Corps  of  Engineers 
Wetlands  Delineation  Manual 
(Waterways  Experiment  Station 
Technical  Report  Y-87-1,  January, 

1987)  (1987  Manual)  in  making  their 
determinations  of  the  geographic  scope 
of  waters  of  the  United  States  under 
section  404  of  the  Clean  Water  Act. 
DATES:  The  effective  date  of  this 
amendment  was  January  4, 1993. 
ADDRESSES:  Copies  of  this  amendment 
and  the  original  MOA  can  be  obtained 
by  writing  to:  Mr.  Gregory  Peck,  Chief, 
Wetlands  and  Aquatic  Resources 
Regulatory  Branch,  Mail  Code  (A-104F), 
U.S.  EPA,  401  M  Street  SW., 
Washington,  DC  20460;  or  The  Chief  of 
Engineers,  U.S.  Corps  of  Engineers, 
ATTN:  CECW-OR,  Washington,  DC 
20314-1000.  Copies  may  also  be 
obtained  by  contacting  the  EPA 
Wetlands  Hotline  at  (800)  832-7828. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  A.  Fritz  (EPA)  at  (202)  260- 
6013  or  Mr.  Michael  L.  Davis  (Office  of 
the  Assistant  Secretary  of  the  Army  for 
Civil  Works)  at  (703)  695-1376. 
SUPPLEMENTARY  INFORMATION:  The  MOA 
between  the  Army  and  EPA 
“Concerning  the  Determination  of  the 
Geographic  Jurisdiction  of  the  section 
404  Program  and  the  Application  of  the 
Exemptions  under  section  404(f)  of  the 
Clean  Water  Act”,  signed  on  January  19, 
1989,  sets  forth  an  appropriate 
allocation  of  responsibilities  between 
EPA  and  the  Corps  in  determining 


geographic  jurisdiction  of  the  section 
404  program  and  the  applicability  of  the 
exemptions  under  section  404(f)  of  the 
Clean  Water  Act.  This  amendment  to 
the  MOA  provides  that  EPA  and  the 
Corps  will  use  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual 
(Waterways  Experiment  Station 
Technical  Report  Y-87-1,  January, 

1987)  (1987  Manual)  in  making 
wetlands  determinations. 

Background 

The  language  contained  in  section  II 
of  the  original  OMA  states  that  the 
Corps  will  use  the  1989  Federal  Manual 
for  Identifying  and  Delineating 
Jurisdictional  Wetlands  (1989  Manual) 
in  making  its  wetlands  determinations. 
However,  the  Energy  and  Water 
Development  Appropriations  Act  of 
1992  (Pub  L.  102-580)  prohibited  the 
Corps  from  using  the  1989  Manual  for 
defining  the  scope  of  waters  of  the 
United  States  under  the  section  404 
program.  The  legislative  history  of  this 
statutory  provision  stated  that,  until  a 
notice  and  comment  rulemaking  was 
completed  on  a  revised  manual,  the 
Corps  was  constrained  to  employ 
criteria  in  a  manual  the  Corps  had 
developed  in  1987  but  which  had  not 
been  uniformly  adopted  by  Corps  field 
offices.  In  response,  the  Corps  began 
using  the  1987  Manual  in  August,  1991. 
The  Energy  and  Water  Development 
Appropriations  Act  of  1993  (Pub.  L. 
102-377)  required  the  Corps  to  continue 
using  the  1987  Manual  “until  a  final 
wetlands  delineation  manual  is 
adopted”.  In  contrast,  EPA  has 
continued  to  use  the  1989  Manual  in 
making  jurisdictional  determinations, 
which  are  principally  related  to 
enforcement  of  section  404  for 
unauthorized  discharges.  However,  it 
has  also  been  EPA’s  practice  in  judicial 
enforcement  actions  to  confirm  the 
jurisdictional  status  of  a  property  under 
the  1987  Manual.  EPA  and  the  Army 
have  been  concerned  that  the  use  of 
different  manuals  by  the  agencies  has 
the  potential  for  creating  confusion  and 
inconsistencies  in  implementation  of 
the  section  404  regulatory  program. 

On  August  14, 1991,  EPA,  Army,  Soil 
Conservation  Service  (SCS),  and  the 
Fish  and  Wildlife  Service  (FWS) 
proposed  to  revise  the  1989  Manual  (56 
FR  404460)  (proposed  manual).  On 
December  19, 1991,  EPA,  Army,  and  the 
SCS  proposed  to  incorporate  portions  of 
the  proposed  manual  into  the 
regulations  governing  the  agencies’ 
wetland  protection  programs  (56  FR 
65963).  The  comment  period  for  both 
proposals  ended  on  January  21, 1992.  In 
response  to  these  proposals,  the 
agencies  received  comments  from  more 


than  100,000  persons.  These  comments 
are  currently  under  review  by  the 
agencies.  In  addition,  consistent  with 
EPA’s  Fiscal  Year  1993  appropriations 
(Pub.  L.  102-389),  EPA  is  contracting 
with  the  National  Academy  of  Sciences 
(NAS)  to  prepare  a  scientific  analysis  of 
wetlands  delineation,  including  an 
evaluation  of  the  scientific  validity  and 
practicability  of  existing  wetland 
delineation  manuals. 

Reasons  for  Amending  the  MOA 

As  noted  above,  the  Corps  is  currently 
obligated  by  law  to  use  the  1987  Manual 
in  making  wetlands  determinations. 
EPA’s  continued  use  of  the  1989 
Manual,  therefore,  has  the  potential  tn 
confuse  the  public  and  the  regulated 
community  regarding  how  areas  will  be 
delineated  as  wetlands.  The  agencies 
believe  that  there  is  a  strong  interest  in 
both  agencies’  using  the  1987  Manual  to 
foster  consistency  and  predictability  in 
the  administration  of  the  section  404 
program.  Amendment  of  the  MOA  to 
provide  that  both  agencies  will  use  the 
1987  Manual  therefore  achieves  this 
important  objective. 

The  need  for  consistency  at  the 
present  time  is  particularly  important  in 
light  of  the  complex  and  lengthy 
rulemaking  in  which  EPA,  the  Army, 

SCS  and  the  FWS  are  currently 
considering  revisions  to  the  1989 
Manual.  As  noted  above,  the  agencies 
have  received  voluminous  public 
comments  on  the  proposed  revisions. 
These  extensive  comments  require 
careful  review  by  the  agencies  before  a 
final  Manual  and  rule  can  be  adopted. 

In  addition,  as  noted  above,  the  NAS 
will  be  reviewing  the  scientific  validity 
and  practicality  of  the  various  manuals 
and  proposed  revisions,  When  the  NAS 
study  is  completed,  the  agencies  will . 
review  carefully  its  results  in 
determining  how,  if  appropriate,  to 
incorporate  its  results  into  agency  rules 
or  guidance.  In  the  interim,  Army  and 
EPA  believe  that  it  is  particularly 
important  that  the  two  agencies  that 
jointly  administer  the  Section  404 
program  follow  consistent  guidance  in 
delineating  wetlands. 

The  1987  Manual,  like  the  1989 
Manual  previously  used  by  EPA  and  the 
Corps,  is  a  technical  guidance  document 
and  provides  internal  procedures  for 
agency  field  staff  for  identifying  and 
delineating  wetlands.  The  guidance 
document  serves  to  advise  the  public 
prospectively  of  the  manner  in  which 
agency  personnel  will  apply  the 
definition  of  wetlands  to  particular  sites 
on  a  case-by-case  basis. 

Copies  of  the  1987  Manual  can  be 
purchased  by  ordering  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual 
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(Technical  Report  Y-87-1)  (Document 
Number  ADA  176  734)  from  the 
National  Technical  Information  Service, 
Order  Department,  Springfield,  VA 
22161,  Telephone:  (703)  487-4650. 

La  Juana  S.  Wilcher, 

Assistant  Administrator  for  Water, 
Environmental  Protection  Agency. 

Dated:  January  4, 1903. 

Nancy  P.  Dorn, 

Assistant  Secretary  (Civil  Works),  Department 
of  the  Army. 

For  the  reasons  set  out  above,  the 
January  19, 1989,  “Department  of  the 
Army/Environmental  Protection  Agency 
Memorandum  of  Agreement  Concerning 
the  Determination  of  the  Geographic 
Jurisdiction  of  the  section  404  Program 
and  the  Application  of  the  Exemptions 
under  section  404  of  the  Clean  Water 
Act”  is  amended  by  replacing  the 
second  sentence  of  the  second 
paragraph  in  section  II  as  follows: 

In  making  their  determinations,  the  Corps 
and  EPA  will  adhere  to  the  Corps  of 
Engineers  Wetlands  Delineation  Manual 
(Waterways  Experiment  Station  Technical 
Report  Y-87-1,  January,  1987)  until  further 
notice,  as  well  as  EPA  guidance  on  isolated 
waters,  and  other  guidance,  interpretations, 
and  regulations  issued  by  EPA  to  clarify  EPA 
positions  on  geographic  jurisdiction  and 
exemptions. 

[FR  Doc.  93-1185  Filed  1-15-93;  8:45  ami 

BSLUNG  CODE  1WO  SO  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  1924] 

Petitions  for  Reconsideration  and 
Clarification  and  Application  for 
Review  of  Actions  In  Rule  Making 
Proceedings 

January  12, 1993. 

Petitions  for  reconsideration  and 
clarification  and  application  for  review 
have  been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission’s  copy 
contractor  Downtown  Copy  Center 
9202)  452-1422.  Opposition  to  these 
petitions  and  application  must  be  filed 
by  February  3, 1993.  See  §  1.4(b)(1)  of 
the  Commission’s  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Advanced  Television 
Systems  and  Their  Impact  Upon  the 
Existing  Television  Broadcast  Service. 


(MM  Docket  No.  87-268)  Number  of 
Petitions  Filed:  1. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Station.  (Castle  Rock,  Colorado  Springs, 
Frisco  and  Salida,  Colorado;  Raton,  New 
Mexico)  (MM  Docket  No.  89-172,  RM 
No.  6894)  Number  of  Petitions  Filed:  1." 

Subject:  Amendment  of  $  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations,  (Pleasanton,  Hondo  and 
Bandera,  Texas)  (MM  Docket  No.  90- 
466,  RM  Nos.  7324,  7327,  7987  &  7988) 
Number  of  Petitions  Filed:  1. 

Subject:  Expanded  Interconnection 
with  Local  Telephone  Company 
Facilities  (CC  Docket  No.  91-141) 
Number  of  Petitions  Filed:  18. 

Application  for  Review 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Boalsburg,  Clearfield, 
Duncansville,  Jersey  Shore,  Laporte, 
Lewisburg,  Lock  Haven,  Mill  Hall, 
Muncy,  Renovo  Riverside,  St.  Marys 
and  Tioga,  Pennsylvania)  (MM  Docket 
No.  88-496,  RM  Nos.  6346,  6469,  6625, 
6626,  &  6627)  Number  of  Applications 
filed:  1. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-1146  Filed  1-15-93;  8:45  am) 

BiLUNG  CODE  67 1 2-01 -M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Differences  In  Capital  end  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies;  Report  to 
Congressional  Committees 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Report  to  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  of 
the  U.S.  House  of  Representatives  and  to 
the  Committee  on  Banking,  Housing, 
and  Urban  Affairs  of  the  United  States 
Senate  Regarding  Differences  in  Capital 
and  Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies. 


SUMMARY:  This  report  has  been  prepared 
by  the  FDIC  pursuant  to  section  37(c)  of 
the  Federal  Deposit  Insurance  Act,  as 
added  by  section  121  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
Section  37(c)  requires  each  Federal 
banking  agency  to  report  annually  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs 


of  the  Senate  any  differences  between 
any  accounting  or  capital  standard  used 
by  such  agency  and  any  accounting  or 
capital  standard  used  by  any  other  such 
agency.  The  report  must  also  contain  an 
explanation  of  the  reasons  for  any 
discrepancy  in  such  accounting  and 
capital  standards  and  must  be  published 
in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Chief,  Accounting 
Section,  Division  of  Supervision, 

Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429,  telephone  (202)  898-8906. 
SUPPLEMENTARY  INFORMATION:  The  text  cf 
the  report  follows: 

Report  to  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  of  the  U.S. 
House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate,  Regarding  Differences  in 
Capita]  and  Accounting  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

Introduction 

This  report  has  been  prepared  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  pursuant  to  section  37(c)  of  the 
Federal  Deposit  Insurance  Act,  as  added 
by  section  121  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA),  which  reads  as 
follows: 

(1)  Annual  reports  required. — Each 
appropriate  Federal  banking  agency 
shall  annually  submit  a  report  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  Senate  containing  a  description  of 
any  difference  between  any  accounting 
or  capital  standard  used  by  such  agency 
and  any  accounting  or  capital  standard 
used  by  any  other  agency. 

(2)  Explanation  of  reasons  for 
discrepancy — Each  report  *  *  *  shall 
contain  an  explanation  of  the  reasons 
for  any  discrepancy  between  any 
accounting  or  capital  standard  used  by 
such  agency  and  any  accounting  or 
capital  standard  used  by  any  other 
agency. 

(3)  Publication — Each  report  *  *  * 
shall  be  published  in  the  Federal 
Register. 

In  previous  years,  this  report  was 
prepared  by  the  FDIC  pursuant  to 
Section  1215  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 
Section  1215  was  repealed  by  section 
121  of  FDICIA. 

This  introduction  is  followed  by  a 
discussion  of  the  capital  and  underlying 
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accounting  and  reporting  standards 
employed  by  the  FDIC  as  well  as  the 
two  other  federal  banking  agencies,  and 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  and  the  Office  of 
the  Comptroller  of  the  Currency  (OCC), 
and  the  federal  thrift  supervisor,  the 
Office  of  Thrift  Supervision  (OYS). 
Appendix  One  lists  the  differences  in 
the  capital  standards  among  the  FDIC, 
FRB,  OCC  and  OTS  as  well  as  the 
reasons  for  these  discrepancies. 
Appendix  Two  contains  the  differences 
in  accounting  and  reporting  standards 
among  the  banking  and  thrift  agencies. 

Capital  Standards 

The  three  banking  agencies  have 
implemented  a  common  regulatory 
framework  that  sets  forth  two  minimum 
capital  standards — a  minimum  leverage 
capital  requirement  and  a  minimum 
risk-based  capital  requirement.  In 
addition  to  common  minimum 
standards,  the  definitions  of  capital 
used  by  the  banking  agencies  have 
generally  been  consistent  with  the 
exception  of  certain  differences  in  the 
treatment  of  intangible  assets.  However, 
the  banking  agencies  and  the  OTS  are  in 
•the  process  of  developing  a  uniform 
approach  to  the  regulatory  capital 
treatment  of  identifiable  intangible 
assets. 

The  leverage  and  risk-based  capital 
requirements  only  represent  minimum 
standards  and  the  FDIC  generally 
expects  banks  that  it  supervises  to 
maintain  capital  levels  well  above  these 
minimums,  particularly  banks  that  are 
expanding  or  experiencing  unusual  or 
high  levels  of  risk. 

Several  sections  of  FDICIA  have 
required  the  banking  agencies  and  the 
OTS  to  more  specifically  incorporate 
capital  standards  into  the  supervision 
and  regt  lation  of  insured  depository 
institutions.  During  1992.  the  three 
banking  agencies  and  the  OTS  adopted 
uniform  prompt  corrective  action 
regulations  to  implement  section  131  of 
FDICIA.  Section  131  required  the 
agencies  to  establish  five  specific  capital 
categories  based  on  risk-based  capital 
and  leverage  measures.  The  FDIC  has 
initiated  a  risk-related  insurance 
assessment  system  pursuant  to  section 
302  and  has  set  limits  and  prohibitions 
on  the  acceptance  of  brokered  deposits 
pursuant  to  section  301.  In  both  cases, 
the  FDIC’s  implementing  regulations 
use  capital  categories  to  differentiate 
among  institutions.  In  addition, 
pursuant  to  section  308,  the  FRB  has 
adopted  a  regulation  to  limit  certain 
interbank  liabilities  which  is  keyed  to 
risk-based  capital  levels. 


Leverage  Capital  Requirement 

Ever  since  1985,  the  banking  agencies 
have  employed  a  capital  requirement 
that  establishes  a  minimum  ratio  of 
capital  as  a  percent  of  total  assets 
(leverage  ratio).  This  leverage  capital 
framework  initially  required  banks  to 
maintain  a  level  of  primary  capital  equal 
to  at  least  5.5  percent  of  total  assets  and 
total  capital  of  at  least  6  percent. 
However,  in  February  1991,  the  FDIC 
adopted  a  revised  minimum  leverage 
capital  requirement  for  state 
nonmember  banks. 

The  FDIC’s  revised  leverage  capital 
rule,  which  became  effective  April  10, 
1991,  replaced  the  primary  and  total 
capital  definitions  with  a  single,  more 
narrow  definition  of  capital  that  is  based 
solely  on  Tier  1  (or  core)  capital.  Among 
the  items  excluded  from  the  more 
narrow  definition  is  the  bank’s 
allowance  for  loan  and  lease  losses.  In 
most  instances,  a  bank’s  Tier  1  capital 
is  equal  to  the  amount  of  common 
equity  capital  minus  certain  intangible 
assets  such  as  goodwill.  Under  the 
revised  rule,  the  most  highly-rated 
banks  in  terms  of  safe  and  sound 
operation  (i.e.,  those  rated  a  composite 
"1”  under  the  CAMEL  system  used  by 
the  three  federal  banking  agencies)  that 
are  not  anticipating  or  experiencing 
significant  growth  are  required  to  meet 
a  minimum  Tier  1  leverage  capital  ratio 
of  at  least  3  percent.  All  other  state 
nonmember  banks  are  required  to  meet 
a  minimum  Tier  1  leverage  capital  ratio 
of  at  least  100  to  200  basis  points  above 
the  3  percent  level — that  is,  an  absolute 
minimum  leverage  ratio  of  at  least  4 
percent. 

During  the  second  half  of  1990, 
similar  leverage  capital  requirements 
were  adopted  by  the  OCC  for  national 
%  banks  and  by  the  FRB  for  state  member 
banks  and  bank  holding  companies.  The 
OCC  and  FRB  leverage  ratio 
requirements  also  set  forth  a  minimum 
Tier  1  leverage  capital  ratio  for  the  most 
highly-rated  banks  of  3  percent  and  an 
additional  cushion  of  100  to  200  basis 
points  for  all  other  institutions. 

As  initially  required  by  FIRREA,  the 
OTS  adopted  in  1989  a  1.5  percent 
tangible  and  3  percent  core  capital  to 
total  assets  leverage  standard.  However, 
also  consistent  with  FIRREA,  the  OTS  is 
finalizing  revisions  to  its  existing  3 
percent  core  leverage  capital 
requirement  for  savings  associations  so 
that  its  minimum  leverage  capital 
standard  will  be  at  least  as  stringent  as 
the  revised  leverage  capital  requirement 
that  the  OCC  now  applies  to  national 
banks.  In  addition,  although  goodwill  is 
generally  deducted  in  calculating  a 
savings  association’s  tangible  and  core 


capital  levels,  the  OTS  allows  limited 
amounts  of  grandfathered  “qualifying 
supervisory  goodwill’’  to  be  included  in 
the  calculation  of  core  capital  during  a 
five-year  phase-out  period  that  expires 
on  January  1, 1995. 

Risk-Based  Capital  Requirement 

In  1989,  the  banking  agencies  adopted 
a  risk-based  capital  framework  based 
upon  the  July  1988  Capital  Accord 
developed  by  the  Basle  Supervisors’ 
Committee  and  endorsed  by  the  central 
bank  governors  of  the  G-10  countries. 
Under  the  risk-based  capital  framework, 
banks  are  currently  expected  to  meet  a 
minimum  ratio  of  total  qualifying 
capital  to  risk-weighted  assets  of  7.25 
percent.  Effective  at  year-end  1992,  this 
minimum  risk-based  capital  ratio 
increases  to  8  percent,  of  which  at  least 
one-half  (or  four  percentage  points) 
must  be  comprised  of  Tier  1  capital. 

In  addition  to  identical  ratios,  the 
risk-based  framework  implemented  by 
the  banking  agencies  generally  includes 
a  common  definition  of  capital  and  a 
uniform  system  of  risk  weights  and 
categories.  Nevertheless,  some  technical 
differences  in  language  and 
interpretation  exist  among  the  agencies’ 
risk-based  capital  guidelines.  As 
required  by  FIRREA,  the  OTS  also 
adopted  in  1989  a  risk-based  capital 
standard  for  savings  associations  that 
generally  parallels  the  risk-based 
standards  of  the  banking  agencies  but 
which  is  different  in  some  respects. 

The  banking  agencies  and  tne  OTS  are 
continuing  their  efforts  to  revise  their 
risk-based  capital  standards  to  ensure 
that  this  framework  adequately 
considers  an  institution’s  interest  rate 
risk.  In  this  regard.  Section  305  of 
FDICIA  mandates  that  the  risk-based 
capital  standards  take  account  of 
interest  rate  risk  as  well  as 
concentration  of  credit  risk  and  the  risks 
of  nontraditional  activities.  The  three 
banking  agencies  requested  comment  in 
August  1992  on  a  proposed  approach  for 
incorporting  interest  rate  risk  into  the 
risk-based  capital  standards.  The  OTS  is 
considering  issuing  an  approach  for 
reporting  on  interest  rate  risk  and 
requiring  the  maintenance  of  adequate 
capital  against  this  risk.  The  approach 
ultimately  adopted  by  the  banking 
agencies  in  this  area  could  differ  from 
that  taken  by  the  OTS. 

The  differences  in  the  capital 
standards  among  the  banking  agencies 
and  between  the  banking  agencies  and 
the  OTS  are  set  forth  in  Appendix  One. 
In  addition  to  the  leverage  capital  ratio 
difference  mentioned  above,  the  major 
differences  between  the  capital 
standards  of  the  banking  agencies  on  the 
one  hand  end  the  OTS  on  the  other 
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include  the  capital  treatment  for 
subsidiaries,  intangible  assets,  and  asset 
sold  with  recourse.  The  staffs  of  the 
banking  agencies  and  the  OTS  meet 
regularly  to  address  differences  and 
inconsistencies  in  their  respective 
capital  standards. 

Accounting  and  Report  Standards 

Over  the  years,  the  banking  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  have  developed 
uniform  Reports  of  condition  and 
Income  (Call  Reports)  for  all  commercial 
banks  and  FDIC-supervised  savings 
banks.  The  reporting  standards  followed 
by  the  banking  agencies  are 
substantially  consistent  with  generally 
accepted  accounting  principles  (GAAP) 
as  they  are  applied  by  commercial 
banks.  The  uniform  Call  Report  serves 
as  the  basis  for  calculating  risk-based 
capital  and  leverage  ratios  and  is  also 
used  extensively  for  other  regulatory 
purpose.  Thus,  material  differences  in 
accounting  and  reporting  standards  do 
not  exist  among  commercial  banks  and 
FDIC-supervised  savings  banks. 

OTS  requires  each  thrift  institution  to 
file  the  Thrift  Financial  Report  (TFR), 
which  is  consistent  with  GAAP  as  it  is 
applied  by  thrifts.  However,  the  TFR 
differs  in  material  respects  from  the 
bank  Call  Report.  Certain  of  these 
differences  arise  from  differences  in 
GAAP  as  applied  by  banks  and  thrifts 
and  the  few  areas  in  which  the  banking 
agencies  have  adopted  regulatory 
reporting  standards  at  variance  with 
GAAP,  as  it  applied  by  banks.  However, 
there  are  also  significant  differences  in 
the  required  information  and  its  form  of 
presentation  on  the  two  reports  so  that 
the  required  reports  are  significantly 
different. 

Simplification  and  Reduction  of 
Differences  in  Accounting  and 
Reporting  Standards 

The  federal  banking  agencies  and  OTS 
continue  to  study  ways  to  reduce 
differences  in  accounting  and  reporting 
standards  between  the  banking  agencies 
and  OTS  and  between  GAAP  for  banks 
and  thrifts.  In  the  latter  regard,  the  FDIC 
has  requested  the  Financial  Accounting 
Standards  Board  (FASB)  and  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  to  consider 
eliminating  the  differences  in  GAAP  as 
applied  by  thrifts  and  by  banks.  Since 
the  FDIC’s  last  report  on  capital  and 
accounting  differences,  the  AICPA  has 
issued  a  Statement  of  Position  on 
accounting  for  foreclosed  assets  which 
will  eliminate  the  current  differences  in 
treatment  under  GAAP  of  these  assets 
by  banks  and  thrifts.  In  addition,  the 


FASB  issued  a  proposed  accounting 
standard  on  loan  impairment  in  June 
1992  that  would  apply  equally  to  banks 
and  thrifts.  In  addition,  the  banking 
agencies  continue  to  look  for  ways  in 
which  the  differences  between  the  Call 
Report  standards  and  GAAP  can  be 
eliminated,  consistent  with  the 
agencies’  supervisory  responsibilities. 

At  the  same  time,  the  agencies 
continue  working  toward  the  goal  of 
eliminating  differences  in  reporting  by 
banks  and  thrifts.  The  banking  agencies 
and  OTS  have  been  cooperating  on 
many  initiatives  relating  to  accounting 
and  reporting  since  the  FDIC’s  last 
report  on  capital  and  accounting 
differences,  including  an  Interagency 
Policy  Statement  on  the  Review  and 
Classification  of  Commercial  Real  Estate 
Loans  dated  November  7, 1991.  Among 
other  topics,  the  policy  statement 
summarizes  general  principles  that  the 
banking  agencies  and  OTS  follow  when 
assessing  the  adequacy  of  the  allowance 
for  loan  and  lease  losses  and  the  policy 
statement’s  commentary  on  this  subject 
is  intended  to  be  consistent  with  GAAP. 
The  policy  statement  also  discusses  the 
valuation  of  commercial  real  estate  and 
contains  guidelines  for  the  classification 
of  commercial  real  estate  credits.  In  late 
1991,  the  federal  banking  agencies  and 
OTS  adopted  a  policy  statement  on 
securities  activities  which  provides 
uniform  guidance  governing  the 
reporting  of  assets  held  for  trading  or  for 
sale  and  high  risk  mortgage  derivative 
products.  In  addition,  the  banking 
agencies  and  OTS  jointly  requested 
public  comment  on  possible  regulatory 
accounting  and  capital  treatments  for 
net  deferred  tax  assets  in  August  1992 
in  response  to  new  accounting 
standards  for  income  taxes  issued  by  the 
FASB.  An  interagency  announcement  of 
a  uniform  policy  on  deferred  tax  assets  * 
is  imminent.  _ 

Under  the  auspices  of  the  FFIEC’s 
Task  Force  on  Supervision,  a  working 
group  of  agency  staff  members  from  the 
three  banking  agencies,  OTS,  the 
National  Credit  Union  Administration, 
and  the  Farm  Credit  Administration  (ex 
officio)  has  reviewed  the  different 
approaches  each  agency  takes  toward 
the  allowance  for  loan  and  lease  losses 
and  is  continuing  to  consider  the  merits 
of  developing  an  interagency  formula 
for  a  minimum  allowance  for  all 
institutions.  The  working  group  is 
currently  developing  an  interagency 
policy  on  the  allowance  for  loan  and 
lease  losses. 

More  uniform  reporting  by  all 
institutions  is  a  long-term  goal  of  the 
FDIC  and  would  undoubtedly  simplify 
accounting  and  reporting  standards  for 
all  depository  institutions  in  the  future. 


The  FDIC  stands  ready  to  work  with  the 
OTS  and  the  other  banking  agencies  to 
resolve  differences  between  the  Call 
Report  and  the  Thrift  Financial  Report. 

A  summary  of  the  differences  in 
accounting  and  reporting  standards 
between  the  bank  Call  Report  and  the 
TFR  and  developments  since  the  FDIC’s 
last  report  on  capital  and  accounting 
differences  are  presented  in  Appendix 
Two. 

Appendix  One — Summary  of 
Differences  in  Capital  Standards 
Among  Federal  Banking  and  Thrift 
Supervisory  Agencies 

The  three  federal  banking  agencies 
have  substantially  similar  leverage  and 
risk-based  capital  standards. 
Nevertheless,  the  banking  agencies  view 
the  leverage  and  risk-based  capital 
requirements  as  minimum  standards 
and  most  banking  organizations  are 
expected  to  operate  with  capital  levels 
well  above  the  minimums,  particularly 
those  institutions  that  are  expanding  or 
experiencing  unusual  or  high  levels  of 
risk.  Most  of  the  differences  described 
below  represent  inconsistencies 
between  the  capital  standards  used  by 
the  banking  agencies  and  those 
employed  by  the  OTS. 

Leverage  Capital  Requirement 

In  1985,  the  three  federal  banking 
agencies  established  a  minimum  5.5 
percent  primary  capital  and  6  percent 
total  capital  leverage  (capital-to-total 
assets)  standard.  In  February  1991,  the 
FDIC  substantially  revised  its  leverage 
capital  rule  which  is  contained  in  part 
325  of  its  regulations.  These  revisions 
became  effective  April  10, 1991.  The 
revised  rule  replaced  the  primary  and 
total  capital  definitions  with  a  single, 
narrower  definition  for  leverage  capital 
that  is  based  solely  on  Tier  1  (or  core) 
capital.  It  also  established  a  minimum 
Tier  1  leverage  capital  requirement  of  at 
least  3  percent  for  the  most  highly-rated 
banks  (i.e.,  those  with  a  composite 
CAMEL  rating  of  (1)  that  are  not 
anticipating  or  experiencing  any 
significant  growth  and  that  meet  certain 
other  conditions.  All  other  state 
nonmember  banks  must  maintain  a 
minimum  leverage  capital  ratio  that  is  at 
least  100  to  200  basis  points  above  this 
minimum  (i.e.,  an  absolute  minimum 
leverage  ratio  of  not  less  than  4  percent). 
These  revised  minimum  leverage 
requirements  are  similar  to  the  revised 
minimum  leverage  standards  that  were 
adopted  by  the  OCC  and  the  FRB  in  the 
second  half  of  1990. 

The  OTS  has  a  three  percent  core 
capital  and  a  1.5  percent  tangible  capital 
leverage  requirement  for  savings 
associations.  Goodwill  is  generally 
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deducted  in  calculating  a  savings 
association’s  tangible  and  core  capital 
levels.  However,  limited  amounts  of 
“qualifying  supervisory  goodwill” 
acquired  on  or  before  April  12, 1989, 
can  be  included  in  the  calculation  of 
core  capital  during  a  five-year  phase-out 
period.  During  1992,  the  amount  of 
qualifying  supervisory  goodwill 
included  in  the  calculation  of  core 
capital  cannot  exceed  1.0  percentage 
point  (i.e.,  one-third  of  the  minimum  3 
percent  leverage  ratio  requirement). 

This  allowable  level  phases  down  to 
zero,  effective  January  1, 1995. 

Consistent  with  the  requirements  of 
FIRREA,  the  OTS  is  finalizing  revisions 
to  its  leverage  standard  for  savings 
associations  so  that  its  minimum 
leverage  standard  will  be  at  least  as 
stringent  as  the  revised  leverage 
standard  that  the  OCC  applies  to 
national  banks. 

Risk-Based  Capital  Requirement 

In  1989,  the  three  federal  banking 
agencies  adopted  risk-based  capital 
standards  consistent  with  the  July  1988 
Basle  Accord.  These  standards  require 
minimum  risk-based  capital  (Tier  1  plus 
Tier  2)  for  all  banking  organizations 
equal  to  7.25  percent  of  risk-adjusted 
assets  as  of  year-end  1990  and  8  percent 
as  of  year-end  1992.  Risk-adjusted  assets 
are  calculated  by  assigning  risk  weights 
of  0,  20,  50  and  100  percent  to  broad 
categories  of  assets  and  off-balance  sheet 
items  based  upon  their  relative  credit 
risks.  As  is  the  case  with  leverage  ratios, 
the  banking  agencies  view  the  risk- 
based  requirement  as  a  minimum  ratio. 
Under  the  auspices  of  the  Basle 
Supervisors’  Committee,  and 
domestically  among  themselves,  U.S. 
bank  regulatory  authorities  have  been 
attempting  to  develop  ways  of 
quantifying  the  risks  associated  with 
changes  in  interest  rates,  equity 
investments,  traded  debt  securities,  and 
foreign  exchange  activities  to 
supplement  the  basic  risk-based  capital 
framework.  Furthermore,  section  305  of 
FDICLA  mandates  that  the  risk-based 
capital  standards  of  the  banking 
agencies  and  of  OTS  take  account  of 
interest  rate  risk.  The  three  banking 
agencies  requested  comment  in  August 
1992  on  a  proposed  approach  for 
incorporating  interest  rate  risk  into  their 
risk-based  capital  standards. 

I  OTS  has  adopted  a  risk-based  capital 

standard  which,  in  many  respects,  is 
similar  to  the  framework  adopted  by  the 
banking  agencies.  The  OTS  standard 
currently  requires  a  minimum  risk- 
based  capital  ratio  equal  to  7.2  percent 
of  risk-adjusted  assets  and  this 
percentage  is  slated  to  increase  to  8 
percent  by  year-end  1992.  The  OTS  has 


previously  proposed  to  incorporate  an 
additional  element  for  interest  rate  risk 
into  its  risk-based  capital  requirement 
and  is  currently  considering  issuing  an 
approach  for  reporting  on  interest  rate 
risk  and  requiring  the  maintenance  of 
adequate  capital  against  this  risk. 

Equity  Investments 

To  the  extent  that  commercial  banks 
and  FDIC-supervised  savings  banks  are 
allowed  to  invest  in  equity  securities 
under  applicable  federal  or  state  law, 
such  investments  are  assigned  to  the 
100  percent  risk- weight  category,  for 
risk-based  capital  purposes,  by  all  three 
of  the  federal  banking  agencies. 

The  OTS  risk-basea  capital  standards 
require  that  thrift  institutions  deduct 
certain  equity  investments  from  capital 
over  a  five-year  phase-in  period,  which 
ends  on  July  1, 1994. 

FSLIC/FDIC-Covered  Assets 

The  federal  banking  agencies 
generally  place  FSLIC/FDIC-covered 
assets  (assets  subject  to  guarantee 
arrangements  by  the  FSLIC  or  FDIC)  in 
the  20  percent  risk-weight  category. 
However,  the  banking  agencies  have 
permitted  limited  exceptions  on  a  case- 
by-case  basis  in  several  large  bank 
assistance  transactions. 

The  OTS  places  these  assets  in  the 
zero  percent  risk-weight  category. 

Repossessed  Assets  and  Assets  More 
Than  90  Days  Past  Due 

The  federal  banking  agencies  require 
that  foreclosed  real  estate  be  written 
down  to  fair  value  (see  appendix  2, 
“Specific  Valuation  Allowances  for,  and 
Charge-Offs  of,  Troubled  Real  Estate 
Loans  Not  in  Foreclosure”  and 
“Valuation  of  Foreclosed  Real  Estate” 
for  further  details)  and  assigned  to  the 
100  percent  risk  weight  category.  Assets 
90  days  or  more  past  due,  including 
mortgages  on  one-to-four  family 
residential  properties,  are  assigned  to 
the  100  percent  risk  weight  category. 
Consistent  with  the  Basle  framework, 
the  100  percent  risk  weight  category  is 
the  highest  risk  category  under  the  risk- 
based  capital  guidelines  of  the  banking 
agencies.  However,  the  volume  of  these 
items  is  a  subjective  factor  used  in 
determining  how  much  capital  over  the 
minimum  may  be  necessary. 

The  OTS  created  a  200  percent  risk- 
weight  category  to  which  repossessed 
assets  and  assets  more  than  90  days  past 
due  are  assigned.  An  exception  exists 
for  one-to-four  family  residential 
property  mortgages  more  than  90  days 
past  due,  which  are  assigned  to  the  100 
percent  risk  weight  category.  However, 
in  October  1992,  the  OTS  proposed  to 
remove  the  200  percent  risk  weight 


category  and  place  repossessed  assets 
and  assets  more  than  90  days  past  due 
in  the  100  percent  risk  weight  category, 
which  would  bring  the  OTS’  treatment 
of  these  assets  into  conformity  with  that 
of  the  banking  agencies. 

Limitation  on  Subordinated  Debt  and 
Limited  Life  Preferred  Stock 

The  federal  banking  agencies  limit 
subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated 
as  part  of  Tier  2  capital  to  an  amount 
not  to  exceed  50  percent  of  Tier  1 
capital.  In  addition,  all  maturing  capital 
instruments  must  be  discounted  by  20 
percent  each  year  of  the  five  years 
before  maturity.  The  banking  agencies 
adopted  this  approach  in  order  to 
emphasize  equity  versus  debt  in  the 
assessment  of  capital  adequacy. 

The  OTS  has  no  limitation  on  the 
ratio  of  maturing  capital  instruments  as 
part  of  Tier  2.  Also,  for  all  maturing 
instruments  issued  on  or  after 
November  7, 1989  (those  issued  before 
are  grandfathered  with  respect  to  the 
discounting  requirement),  thrifts  have 
the  option  of  using  either  (a)  the 
discounting  approach  used  by  the 
banking  regulators,  or  (b)  an  approach 
which  allows  for  the  full  inclusion  of  all 
such  instruments  provided  that  the 
amount  maturing  in  any  one  year  does 
not  exceed  20  percent  of  the  thrift’s  total 
capital. 

Subsidiaries 

The  federal  banking  agencies 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization.  The  purpose  of  this 
practice  is  to  assure  that  capital 
requirements  are  related  to  all  of  the 
risks  to  which  the  bank  is  exposed.  For 
subsidiaries  which  are  not  consolidated 
on  a  line-for-line  basis,  their  balance 
sheets  may  be  consolidated  on  a  pro-rata 
basis,  bank  investments  in  such 
subsidiaries  may  be  deducted  entirely 
from  capital,  or  the  investments  may  be 
risk-weighted  at  100  percent  depending 
upon  the  circumstances.  For  example, 
the  FDIC  deducts  investments  in,  and 
unsecured  advances  to,  securities 
subsidiaries  of  state  nonmember  banks 
established  pursuant  to  §  337.4  of  the 
FDIC  regulations.  Similarly,  in 
accordance  with  §  325.5(f)  of  the  FDIC 
regulations,  investments  in  and 
extensions  of  credit  to  certain  mortgage 
banking  subsidiaries  are  also  deducted 
in  computing  the  parent  bank’s  capital 
These  options,  with  respect  to  the 
consolidation  or  "separate 
capitalization”  of  subsidiaries  for  the 
purpose  of  determining  the  capital 
adequacy  of  the  parent  organization, 
provide  the  banking  agencies  with  the 
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flexibility  necessary  to  ensure  that 
adequate  capital  is  being  provided 
commensurate  with  the  actual  risks 
involved.  Such  flexibility  is  essential  to 
ensure  a  realistic  assessment  of  an 
institution’s  capital  adequacy. 

Under  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRHEA,  is 
drawn  between  subsidiaries  engaged  in 
those  activities  that  are  permissible  for 
national  banks  and  subsidiaries  engaged 
in  "impermissible”  activities  for 
national  banks.  Subsidiaries  of  thrift 
institutions  that  engage  only  hr 
permissible  activities  are  consolidated 
on  a  line-for-lme  basis,  if  majority- 
owned,  and  on  a  pro  rata  basis,  if 
ownership  is  between  5  percent  and  50 
percent  As  a  general  rule,  investments 
in,  including  loans  to,  subsidiaries  that 
engage  in  impermissible  activities  are 
deducted  in  determining  the  capital 
adequacy  of  the  parent.  However,  for 
subsidiaries  which  were  engaged  in 
impermissible  activities  prior  to  April 
12, 1989.  investments  in,  including 
loans  to,  such  subsidiaries  that  were 
outstanding  as  of  that  date  are 
grandfathered  and  will  be  phased  out  of 
capital  over  a  five-year  transition  period 
that  expires  on  July  1, 1994.  During  this 
transition  period,  investments  in 
subsidiaries  engaged  in  impermissible 
activities  which  have  not  been:  phased 
out  of  capital  are  to  be  consolidated  on 
a  pro  rata  basis. 

The  phase-out  provisions  of  HKKeA 
were  amended  in  October  1992  by  the 
Housing  and  Community  Development 
Act  of  1992  with  respect  to 
impermissible  subsidiaries  that  are 
subject  to  this  requirement  solely  by 
reasons  of  their  real  estate  investments 
and  activities.  Under  this  recent 
legislation,  the  OTS  is  authorized  to 
grant  extensions  of  the  transition  period 
for  the  capital  deduction  on  a  case-by¬ 
case  basis  if  certain  conditions  are  met. 
If  an  extension  is  granted,  die  transition 
period  will  expire  on  July  1, 1996, 
instead  of  July  1, 1994. 

Presold  Residential  Construction  Loans 

Section  618(a)  of  the  Resolution;  Trust 
Corporation  Refinancing,  Restructuring, 
and  Improvement  Act  of  1991 
(RTCRRIA)  directs  the  banking  agencies 
and  the  OTS  to  amend  their  risk-based 
capital  guidelines  to  lower  the  risk 
weight  to  59  percent  for  loans  to 
builders  to  finance  the  construction  of 
cne-to-four  family  residential  properties 
that  have  been  presold  and  meet  certain 
other  criteria.  Such  loans  have  keen 
considered  construction  and  land 
development  loans  and  are  generally 
assigned  to  the  160  percent  risk  weight 
category. 


The  FDiC  is  in  the  process  of 
preparing  its  final  rule  to  implement 
this  statutory  requirement.  The  FRB 
plans  to  issue  an  interim  rule  amending 
its  risk-based  capital  guidelines.  The 
OTS  and  OCC  have  already  issued  their 
final  rules  lowering  the  risk  weight  for 
presold  residential  construction  loans. 
There  is  one  difference  between  the 
OTS  and  OCC  rules  and  those  being 
developed  by  the  FDIC  and  FRB.  Under 
the  OTS  and  OCC  rules,  the  property 
must  be  presold  before  the  construction 
loan  is  made  in  order  for  the  loan  to 
qualify  for  the  50  percent  ride  weight. 
The  FDIC  and  FRB  amendments  would 
permit  loans  to  builders  for  residential 
construction  to  qualify  for  the  50 
percent  risk  weight  once  the  property  is 
presold,  even  if  that  event  occurs  after 
the  construction  loan  has  been  made. 

Qualifying  Multifamily  Mortgage  Loans 

The  banking  agencies  currently  place 
multifamify  (five  units  or  more) 
residential  mortgage  loans  in  the  100 
percent  risk-weight  category  along  with 
most  other  commercial  loans,  since  the 
risks  in  both  assets  are  similar. 

The  OTS  allows>  certain  multifamify 
residential  mortgage  loans  (e.g.,  those 
secured  by  buildings  with  5-36  units,  a 
maximum  80  percent  loan  to  value  ratio,, 
and  80  percent  occupancy  rate)  to 
qualify  for  toe  50  percent  risk-weight 
category.  _ 

However,  section  618(h)  of  RTCRRIA 
requires  the  banking  agencies  and  the 
OTS  to  amend  their  risk-based  capital 
guielines  to  lower  the  risk  weight  of 
multifamify  housing  loans  that  meet 
certain  criteria,  and  securities 
collateralized  by  such  loans,  from  100 
percent  to  50  percent.  During  1992,  each 
of  the  agencies  issued  proposed 
amendments  to  its  risk-based'  capital 
standards  that  would  implement  this 
statutory  requirement.  The  agencies  are 
considering  whether  any  modifications 
should  be  made  to  their  proposals. based 
on  the  comment  received  and  expect  to 
finalize  their  risk-based  capital 
amendments  in  early  1993. 

Nonresidential  Construction  and  Land 
Loans 

The  banking  agencies  assign  loans  for 
real  estate  development  and 
construction  purposes  to  the  100 
percent  risk  weight  category. 

QTS  generally  assigns  these  loans  to 
the  same  100  percent  risk  category. 
However,  if  the  amount  of  the  loan 
exceeds  86  percent  of  the  fair  value  of 
the  property,  the  excess  portion  is 
deducted  from  capital  in  accordance 
with  tor  same  five-year  phase-in 
arrangement  as  described  above  for 
“Equity  Investments.” 


Mortgage-Backed  Securities  (MBS) 

The  federal  banking  agencies,  in 
general,  piece  privetely-hsued  MBS  in 
either  the  50  percent  or  109  percent 
risk-weight  category,  depending  upon 
the  appropriate  risk  category  of  the 
underlying  assets.  However,  privately- 
issued  MBS,  collateralized  by 
government  agency  or  government- 
sponsored  agency  securities,  are 
generally  assigned  to  the  20  percent  risk 
weight  category  . 

Tne  OTS  assigns  privately-issued 
high-quality  mortgage-related  securities 
(also  known  as  “SMMEA”  securities)  to 
the  20  percent  risk  weight  category. 
These  are,  generally,  privately-issued 
MBS  with  AA  or  better  investment 
ratings. 

At  the  same  time,  the  banking 
agencies  and  the  OTS  automatically 
assign  to  the  1 00  percent  risk  weight 
category  certain  mortgage-backed* 
securities,  including  interest-only  strips, 
residuals,  and  similar  instruments  that 
can  absorb  more  than  their  pro  rata 
share  of  loss.  The  FDiC,  in  conjunction 
with  the  other  banking  agencies  and  the 
OTS,  is  attempting  to  develop  more 
specific  guidance  as  to  the  types  of 
“high  risk”  mortgage-backed  securities 
that  meet  this  definition. 

Intangible  Assets 

The  banking  agencies  do  not  allow 
goodwill  to  be  included  in  capital  for 
commercial  banks  and  FDiOsupervised 
savings  banks 

Pursuant  to  FIRREA,  the  OTS  allows 
“qualifying  supervisory  goodwill” 
acquired  on  or  before  April  12, 1989,  to 
be  included  as  part  of  core  capital 
through  year-end  1994.  Supervisory 
goodwill  is  goodwill  acquired  in  an 
acquisition,  where  the  fair  value  of  the 
assets  was  less  than  the  fair  value  of  the 
liabilities  at  the  acquisition  date  or 
goodwill  acquired  in  the  acquisition  of 
a  problem  institution.  However,  in 
accordance  with  FIRREA  and  section 
18(n)  of  the  Federal  Deposit  Insurance 
Act,  goodwill  acquired  after  April  12, 
1989,  cannot  be  included  in  calculating 
regulatory  capital  under  the  OTS  capital 
rules.  This  explicit  prohibition  against 
recogpizing  goodwill  also  applies  to  the 
three  federal  banking  agencies  and:  the 
capital  rules  they  have  adopted  for 
banking  organizations. 

The  banking  agencies  and  the  OTS 
require  that  identifiable  intangible 
assets  (i.e.,  intangible  assets  other  than 
goodwill)  must  meet  a  three-part  test 
which  covers  the  reliability  cf  cash 
flows,  the  existence  of  active,  mid  liquid 
markets,  and  the  separability  of  the 
intangible  asset  from  the  bulk  of  toe 
institution’s  ether  assets  in  order  to  be 
eligible  for  inclusion  in  capital 
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The  OCC  also  imposes  a  limit  of  25 
percent  of  Tier  1  capital  on  the  amount 
of  qualifying  intangible  assets,  including 
purchased  mortgage  servicing  rights, 
which  can  be  included  in  the  risk-based 
capital  calculation. 

The  FRB  expects  banks  to  avoid  an 
overreliance  on  any  intangible  assets, 
including  purchased  mortgage  servicing 
rights,  within  capital.  In  addition  to 
excluding  goodwill,  the  FRB  gives  close 
scrutiny  to  any  other  intangible  assets 
exceeding  25  percent  of  Tier  1  capital, 
and  generally  would  expect  intangibles 
not  to  exceed  this  threshold 
Furthermore,  the  FRB  deducts  all 
intangible  assets  from  a  banking 
organization’s  capital  on  a  case-by-case 
basis  whenever  that  organization  is 
undertaking  expansion,  engaging  in  new 
activities,  or  experiencing  unusual  risks. 

Currently,  the  FDIC  generally  deducts 
all  intangible  assets,  except  for  limited 
amounts  of  purchased  mortgage 
servicing  rights,  in  calculating  the 
leverage  and  risk-based  capital  ratios  of 
banks  and  FDIC-supervised  savings 
banks.  More  specifically,  the  amount  of 
purchased  mortgage  servicing  rights  that 
state  nonmember  banks  may  include  in 
their  capital  calculations  is  limited  to  no 
more  than  50  percent  of  core  capital.  In 
addition,  the  FDIC  rule  sets  forth 
additional  criteria  for  the  valuation  and 
recording  of  these  intangible  assets,  the 
grandfathering  of  existing  purchased 
mortgage  servicing  rights,  and  an 
exemption  for  purchased  servicing 
rights  held  in  a  separately  capitalized 
mortgage  banking  subsidiary. 

Furthermore,  in  accordance  with 
FIRREA  and  section  5(t)(4)(C)  of  the 
revised  Home  Owner’s  Loan  Act  of 
1933,  the  FDIC’s  treatment  of  purchased 
mortgage  servicing  rights  also  affected 
OTS-supervised  savings  institutions.  In 
this  regard,  the  FDIC’s  rule  directly 
limited  the  amount  of  purchased 
mortgage  servicing  rights  that  savings 
associations  could  include  in  tangible 
capital  under  the  OTS  capital  rules  to 
no  more  than  100  percent  of  tangible 
capital. 

However,  section  475  of  FDICLA 
provides  that  each  federal  depository 
institution  regulatory  agency  will 
determine  the  amount  of  purchased 
mortgage  servicing  rights  that  may  be 
recognized  for  capital  purposes  by 
institutions  under  its  supervision.  As  a 
result,  the  FDIC  amended  its  capital 
regulation  in  February  1992  so  that  its 
limits  on  purchased  mortgage  servicing 
rights  no  longer  apply  to  savings 
associations.  Nonetheless,  the  OTS,  as  a 
matter  of  policy,  is  requiring  all  savings 
associations  to  continue  to  comply  with 
the  percentage  of  capital  limits  and 
other  restrictions  on  purchased 


mortgage  servicing  rights  in  the  FDIC’s 
capital  regulation.  In  addition,  as 
required  by  FIRREA,  and  consistent 
with  the  FDIC  rule,  the  OTS  permits 
thrift  institutions  to  include  only  90 
percent  of  the  fair  market  value  of 
purchased  mortgage  servicing  rights  in 
the  calculation  of  the  tangible  capital, 
core  (leverage)  capital  and  risk-based 
capital  ratios. 

Under  the  OTS  capital  rules,  the 
amount  of  any  other  identifiable 
intangible  assets  that  meet  a  qualifying 
three-part  test  can  only  be  included  in 
core  capital  for  leverage  and  risk-based 
capital  purposes  up  to  a  limit  of  25 
percent  of  core  capital. 

In  order  to  eliminate  these  differing 
regulator}'  capital  treatments  of 
identifiable  intangible  assets,  the 
banking  agencies  and  OTS  agreed  upon 
a  uniform  capital  approach  to  these 
assets.  Each  of  the  agencies  issued 
proposed  amendments  to  its  capital 
standards  during  the  second  quarter  of 
1992  in  order  to  implement  this  uniform 
approach.  As  proposed  by  the  agencies, 
both  purchased  credit  card  relationships 
and  purchased  mortgage  servicing  rights 
could  count  toward  capital 
requirements,  subject  to  certain  limits. 
Both  forms  of  intangible  assets  would  in 
the  aggregate  be  limited  to  50  percent  of 
core  capital  (the  limit  the  FDIC  now 
applies  only  to  purchased  mortgage 
servicing  rights).  In  addition,  purchased 
credit  card  relationships  alone  would  be 
restricted  to  no  more  than  25  percent  of 
an  institution’s  core  capital.  Any 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships  that 
exceed  these  limits,  as  well  as 
disallowed  intangible  assets  such  as 
goodwill  and  core  deposit  intangibles, 
would  continue  to  be  deducted  from 
capital  and  assets  in  calculating  an 
institution’s  core  capital. 

The  proposals  also  address  the 
valuation  of  identifiable  intangible 
assets  that  count  toward  capital 
requirements  in  a  manner  that  is 
consistent  with  section  475  of  FDICIA. 
Section  475  provides  that  the  value  of 
purchased  mortgage  servicing  rights 
included  in  an  institution’s  capital  may 
not  exceed  90  percent  of  their  fair 
market  value  and  that  this  value  be 
determined  at  least  quarterly. 
Furthermore,  the  proposals  also  state 
that,  for  purposes  of  calculating 
regulatory  capital  (but  not  for  financial 
statement  purposes),  the  value  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationship 
would  be  limited  to  the  lesser  of  90 
percent  of  fair  market  value,  90  percent 
of  the  original  purchase  price,  or  100 
percent  of  remaining  unamortized  book 
value.  The  book  value  of  these 


intangible  assets  would  need  to  be 
determined  at  least  quarterly  using  a 
discounted  approach  which  looks  to  the 
discounted  amount  of  the  estimated 
future  net  cash  flows  from  the  asset.  The 
valuation  and  recording  criteria  in  the 
proposals  are  consistent  with  those  set 
forth  in  the  FDIC’s  existing  capital  rules 
forpurchased  mortgage  servicing  rights. 

Tne  agencies  have  evaluated  the 
comments  received  on  their  proposals 
and  the  FDIC,  and  OCC,  and  the  OTS 
are  currently  preparing  their  final  rules 
on  the  regulatory  capital  treatment  of 
identifiable  intangible  assets.  The  FRB 
adopted  its  final  rule  on  intangibles  in 
early  December  1992. 

Assets  Sold  with  Recourse 

As  a  general  rule,  the  banking 
agencies  require  full  leverage  and  risk- 
based  capital  charges  on  assets  sold 
with  recourse,  even  when  the  recourse 
is  limited.  The  exceptions  to  this  rule 
(for  leverage  capital  purposes  only) 
pertain  to  pools  of  1  to  4  family 
residential  mortgages  and  to  certain 
farm  mortgage  loans  (see  Appendix  2, 
“Sales  of  Assets  With  Recourse”  for 
further  details). 

For  risk-based  capital  purposes,  the 
OTS  limits  the  capital  required  on  assets 
sold  with  limited  recourse  to  the  lesser 
of  the  amount  of  recourse  or  the  actual 
amount  of  capital  that  would  otherwise 
be  required  against  that  asset,  i.e.,  the 
normal  capital  charge. 

Some  securitized  asset  arrangements 
involve  the  issuance  of  senior  and 
subordinated  classes  of  securities.  When 
a  bank  originates  such  a  transaction  and 
retains  a  subordinated  piece,  the 
banking  agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool.  When  a  bank  acquires  a 
subordinated  security  in  a  pool  of  assets 
that  it  did  not  originate,  the  banking 
agencies  assign  the  investment  in  the 
subordinated  piece  to  the  100  percent 
risk  weight  category. 

The  OTS  requires  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool  in  both  of  the  situations 
described  in  the  preceding  paragraph. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  when  the  servicer  is  required  to 
absorb  credit  losses  on  the  assets  being 
serviced. 

In  1990,  the  federal  bank  and  thrift 
supervisory  agencies,  under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council, 
issued  for  public  comment  a  fact-finding 
paper  pertaining  to  a  wide  range  of 
issues  pertaining  to  recourse 
arrangements.  These  issues  include  the 
definition  of  “recourse”  and  the 
appropriate  reporting  and  capital 
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treatments  te  be  applied  to  recourse 
arrangements,  including  so-called 
recourse  servicing  arrangements  and 
limited  recourse.  The  objective  of  this 
effort  is  to  develop  an  appropriate  and 
uniform  treatment  of  recourse 
arrangements  for  capital  adequacy,  other 
regulatory,  and  reporting  purposes.  The 
comments  received  were  very  extensive 
and  generally  illustrated  the  extreme 
complexity  of  the  subject.  In  view  of  the 
project’s  significance  and  complexity, 
the  FFEEC  in  December  1990  decided  to 
narrow  the  scope  of  the  initial  phase  of 
the  recourse  project  to  credit-related 
risks,  including  the  appropriate 
treatment  of  credit-related  recourse 
arrangements  that  involve  limited 
recourse  or  that  support  a  third  party’s 
assets. 

A  recourse  working  group  comprised 
of  staff  from  the  FFIEC’s  member 
agencies  presented  an  initial  report  and 
a  set  of  recommended  changes  to  the 
agencies’  capital  standards  to  the  FFIEC 
in  July  1992.  The  working  group  was 
directed  to  study  the  expected  impact  of 
its  recommendations  on  depository 
institutions,  financial  markets,  and 
other  affected  parties.  Plans  for  this 
study  are  being  developed. 

Agricultural  Lean  Loss  Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VTII  of  the 
Competitive  Equality  Banking  Act  of 
1987  may  defer  and  amortize  losses 
incurred  on  agricultural  loans  between 
January  1, 1984,  and  December  31, 1991. 
The  unamortized  portion  of  any  losses 
Is  included  as  an  element  of  Tier  2 
capital  under  the  FDIC’s  risk-based 
capital  framework.  The  program  also 
applies  to  losses  incurred  between 
January  1, 1983,  and  December  31, 1991, 
as  a  result  of  reappraisals  and  sales  of 
agricultural  other  real  estate  owned  and 
agricultural  personal  property.  Thrifts 
are  not  eligible  to  participate  in  the 
agricultural  loan  loss  amortization 
program  established  by  this  statute. 

Treatment  of  Junior  Liens  on  One  to 
Four  Family  Properties 

In  some  cases,  a  bank  may  make  two 
loans  on  a  single  residential  property, 
one  loan  secured  by  a  first  lien,  the 
other  by  a  second  lien.  The  FDIC  and 
FRB  view  these  two  transactions  as  a 
single  loan  for  purposes  of  determining 
whether  the  loan  secured  by  the  first 
lien  has  been  prudently  underwritten. 
The  loan  secured  by  the  first  lien  could 
be  assigned  to  the  100  percent  risk 
weight  category,  if,  in  tile  aggregate,  the 
two  loans  exceeded  a  prudent  loan-to- 
value  ratio,  hr  such  a  situation,  the  lean 


secured  by  the  first  lien  would  not 
qualify  for  the  50  percent  risk  weight 
(but,  in  all  cases,  the  FDIC  would  assign 
the  loan  secured  by  the  second  lien  to 
the  100  percent  risk  weight  category 
regardless  of  the  aggregate  loan-to-value 
ratio).  This  approach  for  first  liens  is 
intended  to  avoid  possible 
circumvention  of  the  capital 
requirement  and  capture  the  risks 
associated  with  the  combined 
transactions. 

The  OCC  and  OTS  generally  assign 
the  loan  secured  by  the  first  lien  to  the 
50  percent  risk  weight  category  and  the 
loan  secured  by  the  second  lien  to  the 
100  percent  risk  weight  category. 

Phase-In  Requirements 

The  banking  agencies,  consistent  with 
the  Basle  Accord,  have  adopted 
transition  rules  fora  two  year  period 
beginning  December  31, 1990.  During 
this  period,  banks  will  be  required  to 
maintain  at  Least  7.25  percent  risk-based 
capital,  and  may  take  advantage  of 
certain  transition  rules.  For  example,  up 
to  10  percent  of  Tier  1  capital  can  be 
comprised  of  Tier  2  capital  elements 
through  the  end  of  1992.  On  December 
31, 1992,  the  transition  rules  expire  and 
all  banks  must  maintain  at  least  8 
percent  risk-based  capital. 

OTS  W3s  required  by  statute  to 
implement  its  risk-based  capital 
guidelines  by  December  7, 1989. 

FIRREA  also  provides  for  a  different  set 
of  transition  rules  than  those  afforded 
banks,  although  the  ultimate  date  for 
full  implementation  is  approximately 
the  same.  Thrifts  are  required  to 
maintain  80  percent  of  the  8  percent 
risk-based  capital  standard  from 
December  7, 1989,  to  December  7, 1990; 
90  percent  from  December  31, 1990,  to 
December  30, 1992;  and  100  percent 
thereafter. 

Pledged  Deposits  and  Nonwithdrawable 
Accounts 

Instruments  such  as  pledged  deposits, 
nonwithdrawable  accounts,  income 
capital  certificates  (ICCs),  and  mutual 
capital  certificates  (MCCs)  do  not  exist 
in  the  banking  industry  and  are  not 
included  in  the  capital  guidelines  of  the 
banking  agencies. 

The  capital  guidelines  of  OTS  permit 
thrift  institutions  to  include  pledged 
deposits  and  nonwithdrawable  accounts 
that  meet  OTS  criteria  as  well  as  ICCs 
and  MCCs  as  capital. 

Mutual  Funds 

Rather  than  looking  to  a  mutual 
fund’s  actual  holdings,  the  banking 
agencies  assign  all  of  a  bank’s  holdings 
in  a  mutual  fund  to  the  risk  category 
appropriate  to  the  highest  risk  asset  that 


a  particular  mutual  fund  is  permitted  to 
hold  under  its  operating  rules.  Thus,  the 
banking  agencies  take  into  account  the 
maximum  degree  of  risk  to  which  a 
bank  may  be  exposed  when  investing  in 
a  mutual  fund  because  the  composition 
and  risk  characteristics  of  its  future 
holdings  cannot  be  known  in  advance. 

OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fond  is  actually  holding  at  a 
particular  time.  In  addition,  OTS 
guidelines  also  permit  investments  in 
mutual  funds  to  be  allocated  on  a  pro¬ 
rata  basis  in  a  manner  consistent  with 
the  actual'  composition  of  the  mutual 
fond. 

Appendix  Two — Summary  of 
Differences  in  Reporting  Standards 
Among  Federal  Banking  and  Thrift 
Supervisory  Agencies 

Under  the  auspices  of  the  Federal 
Financial  Institutes  Examination 
Council  ,  the  three  federal  banking 
agencies  have  developed  uniform 
reporting  standards  which  must  be 
followed  by  insured  commercial  banks 
and  FDIC-supervised  savings  banks  in 
the  preparation  of  the  Reports  of 
Condition  and  Income  (Call  Report). 

The  income  statement,  balance  sheet, 
and  supporting  schedules  presented  in 
the  Call  Report  are  used  by  the  federal 
bank  supervisory  agencies  for  off-site 
monitoring  of  the  capital  adequacy  of. 
banks  and  for  other  regulatory, 
supervisory,  surveillance,  analytical, 
Insurance  assessment,  and  general 
statistical  purposes.  The  reporting 
standards  set  forth  for  the  Call  Report 
are  based  almost  entirely  on  generally 
accepted  accounting  principles  for 
banks,  and,  as  a  matter  of  policy,  deviate 
only  in  those  instances  where  statutory 
requirements  or  overriding  supervisory 
concerns  have  warranted  a  departure 
from  GAAP.  Where  departures  from 
GAAP  have  occurred,  the  Call  Report 
standard  is  more  conservative  than 
GAAP.1  Thus,  insofar  as  the  federal 
banking  agencies  are  concerned, 
uniform  accounting  standards  for 
regulatory  and  supervisory  purposes 
have  been  established. 

The  OTS  has  developed  and 
maintains  its  own  separate  reporting 
scheme  for  the  thrift  institutions  under 


1  Based  on  Its  review  of  the  accounting  principles 
used  by  the  banks  under  its  supervision  for 
purposes  of  preparing  their  Call  Reports  pursuant- 
to  section  121  of  FDIC2A,  the  FDIC  has  determined, 
that  the  reporting  standards  that  it  has  adopted  for 
the  Call  Report  that  depart  from  GAAP  due  to 
overriding  supervisory,  concems  are  appropriate 
because  GAAP  in  these  areas  appears  to  be 
inconsistent  with  the  objectives' and  standards  for 
regulatory  reporting  that  are  set  forth,  irr  section  121. 
These  regulatory  reporting  standards  are  no  less 
stringent  than  GAAP. 
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its  supervision.  The  reporting  form  used 
by  savings  institutions,  known  as  the 
Thrift  Financial  Report  (TFR),  is  based 
on  GAAP  as  applied  by  thrifts,  which 
differs  in  some  respects  from  GAAP  for 
banks. 

Specific  Valuation  Allowances  for,  and 
Charge-offs  of,  Troubled  Real  Estate 
Loans  Not  In  Foreclosure 

The  banking  agencies  generally 
consider  real  estate  loans  which  lack 
acceptable  cash  flow  or  other  ready 
sources  of  repayment,  other  than  the 
collateral,  as  “collateral  dependent.” 
When  a  real  estate  loan  is  considered  to 
be  collateral  dependent  and  the  fair 
value  of  the  collateral  has  declined 
below  the  loan  balance,  charge-off  or  the 
establishment  of  a  specific  valuation 
allowance  is  made  to  reduce  the  value 
of  the  loan  to  the  fair  value  of  the 
collateral.  Fair  value  is  generally 
determined  by  a  current  appraisal.  The 
banking  agencies  believe  that  this 
approach  accurately  reflects  the  amount 
of  recovery  a  financial  institution  is 
likely  to  receive  if  it  is  forced  to 
foreclose  on  the  underlying  collateral. 
This  approach,  followed  by  the  banking 
agencies,  is  basically  consistent  with 
GAAP  as  it  has  been  applied  by  banks. 

OTS  generally  requires  specific 
valuation  allowances  for  troubled  real 
estate  loans  based  on  the  estimated  net 
realizable  value  (NRV)  of  the  collateral. 
NRV  represents  the  estimated  future 
sales  price  reduced  by  certain  expenses 
and  direct  holding  costs,  including  the 
cost  of  capital.  Thus,  NRV  is  based  on 
the  expected  cash  flows  derived  from 
the  property  discounted  by  the 
institution ’8  cost  of  capital.  NRV 
generally  exceeds  fair  value.  This 
difference  is  attributable  to  differences 
in  GAAP  as  practiced  by  banking 
organizations  and  thrifts. 

In  October  1992,  the  OTS  proposed  to 
revise  its  rules  to  require  the  use  of  fair 
value  rather  than  NRV  for  the  valuation 
of  troubled,  collateral-dependent  assets. 
If  adopted,  this  policy  would  be 
substantially  similar  to  the  banking 
agencies'  policy. 

General  Valuation  Allowances  for 
Troubled  Real  Estate  Loans 

The  banking  agencies  expect  an 
institution’s  general  valuation 
allowance  to  be  sufficient  to  cover  an 
estimate  of  inherent  losses  on  all  loans 
in  the  portfolio,  including  the  remaining 
balances  of  individual  loans  which  have 
been  partially  charged-off  (or  where 
permitted,  for  which  specific  valuation 
allowances  have  been  established).  The 
banking  agencies  believe  that  this 
approach  appropriately  reflects  the  risk 
of  additional  loss  from  error  in  the 


specific  loss  estimates.  The  general 
valuation  allowance  required  for 
banking  organizations  by  the  banking 
agencies  and  under  GAAP  are  basically 
consistent. 

Like  the  banking  regulators,  OTS  now 
expects  the  general  valuation  allowance 
for  loan  and  lease  losses  to  be  sufficient 
to  cover  estimated  losses  inherent  in  all 
loans  in  the  portfolio,  including  the 
remaining  balances  of  individual  loans 
where  a  loss  classification  has  been 
provided. 

In  June  1992,  the  FASB  issued  a 
proposed  accounting  standard  on  loan 
impairment  that  would  apply  equally  to 
banks,  thrifts,  and  all  other  creditors. 
Under  this  proposal,  all  individually 
reviewed  impaired  loans  would  be 
measured  at  the  present  value  of 
expected  cash  flows  by  discounting 
these  cash  flows  at  the  loan’s  effective 
interest  rate.  Any  impairment  that 
would  need  to  be  recognized  would  be 
recorded  through  a  valuation  allowance. 

Valuation  of  Foreclosed  Real  Estate 

The  banking  agencies  require  that 
foreclosed  real  estate  be  valued  at  the 
lower  of  the  recorded  amount  of  the 
loan  or  the  fair  value  of  the  property  at 
the  date  of  foreclosure.  The  banking 
regulators  usually  require  additional 
write-downs  of  other  real  estate  owned 
to  fair  value  when  fair  value  declines 
after  foreclosure.  The  approach  followed 
by  the  banking  agencies  is  basically 
consistent  with  GAAP  for  banks. 

OTS  also  requires  foreclosed  real 
estate  to  be  valued  at  the  lower  of  the 
recorded  amount  of  the  loan  or  the  fair 
value  of  the  property  at  the  date  of 
foreclosure.  However,  valuation 
allowances  for  real  estate  owned  after 
the  acquisition  date  are  generally  based 
on  the  NRV  of  the  property  using  a  cost 
of  capital  discount  rate,  which  generally 
provides  an  NRV  that  is  greater  than  fair 
value.  Under  the  risk-based  capital 
guidelines  of  the  OTS,  real  estate  owned 
(i.e.,  foreclosed  property)  is  risk- 
weighted  at  200  percent;  that  is,  it 
receives  double  die  capital  charge  that 
standard  risk  assets  receive.  In  October 
1992,  the  OTS  requested  public 
comment  on  a  proposed  policy  that 
would  use  fair  value  for  the  valuation  of 
foreclosed  real  estate  and  remove  the 
200  percent  risk  weight  category  for 
these  assets.  If  adopted,  real  estate 
owned  would  be  in  the  100  percent  risk- 
weight  category  for  risk-based  capital 
purposes. 

In  April  1992,  the  AICPA  issued 
Statement  of  Position  (SOP)  92-3  to 
provide  guidance  on  accounting  for 
foreclosed  assets,  including  foreclosed 
real  estate.  This  SOP  is  effective  for 
year-end  financial  statements  for  fiscal 


years  ending  on  or  after  December  15, 
1992,  with  earlier  application  permitted. 
Under  the  SOP,  after  foreclosure,  both 
banks  and  thrifts  will  be  required  to 
carry  each  foreclosed  property  at  the 
lower  of  (1)  the  fair  value  of  the  asset 
minus  the  estimated  costs  to  sell  or  (2) 
the  cost  of  the  asset.  If  the  fair  value  of 
a  foreclosed  asset  minus  the  estimated 
costs  to  sell  the  asset  is  less  than  the 
asset’s  cost,  the  deficiency  must  be 
recognized  as  a  valuation  allowance 
against  the  asset.  The  valuation 
allowance  should  be  increased  or 
decreased  (but  not  below  zero)  for 
changes  in  the  asset’s  fair  value  or 
estimated  selling  costs.  Implementation 
of  this  new  accounting  rule  will 
eliminate  the  accounting  difference 
between  banks  and  thrifts  for  foreclosed 
real  estate. 

Futures  Contracts,  Forwards,  and 
Standby  Commitments 

The  banking  agencies,  as  a  general 
rule,  do  not  permit  the  deferral  of  losses 
on  futures,  forward,  and  standby 
contracts  whether  or  not  they  are  used 
for  hedging  purposes.  All  changes  in 
market  value  of  futures  and  forward 
contracts  are  reported  in  current  period 
income,  and  standby  contracts  must  be 
reported  at  the  lower  of  cost  or  market 
value.  The  banking  agencies  adopted 
this  reporting  standard  as  a  supervisory 
policy  prior  to  the  adoption  of  FASB 
Statement  No.  80,  which  permits  hedge 
or  loss  deferral  accounting  under  certain 
circumstances.  Hedge  accounting  in 
accordance  with  FASB  Statement  No.  80 
is  permitted  by  the  banking  agencies 
only  for  futures  and  forward  contracts 
used  in  mortgage  banking  operations. 

OTS  practice  is  to  follow  FASB 
Statement  No.  80  for  futures  contacts.  In 
accordance  with  this  statement,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 
related  to  the  accounting  for  the  hedged 
item.  Changes  in  the  market  value  of  the 
futures  contract  are  recognized  in 
income  when  the  effects  of  related 
changes  in  the  price  or  interest  rate  of 
the  hedged  item  are  recognized.  Such 
reporting  can  result  in  deferred  losses 
which  would  be  reflected  as  assets  on 
the  thrift’s  balance  sheet  in  accordance 
with  GAAP. 

Excess  Servicing  Fees 

As  a  general  rule,  the  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservative  treatment.  Excess  servicing 
arises  when  loans  are  sold  with 
servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  a 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  residential 
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mortgages  for  which  the  banking 
agencies’  approach  is  consistent  with 
FASB  Statement  No.  65,  excess 
servicing  fee  income  in  banks  must  be 
reported  as  realized  over  the  life  of  the 
transferred  asset. 

In  contrast,  OTS  allows  the  present 
value  of  the  future  excess  servicing  fee 
to  be  treated  as  an  adjustment  to  the 
sales  price  for  purposes  of  recognizing 
gain  or  loss  on  the  sale.  This  approach 
is  consistent  with  FASB  Statement  No. 
65. 

In-Substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  report  the  institution’s 
defeasance  of  their  liabilities  in 
accordance  with  FASB  Statement  No. 

76.  Defeasance  involves  a  debtor 
irrevocably  placing  risk-free  monetary 
assets  in  a  trust  established  solely  for 
satisfying  the  debt.  In  order  to  qualify 
for  this  treatment,  the  possibility  that 
the  debtor  will  be  required  to  make 
further  payments  on  the  debt,  beyond 
the  funds  placed  in  the  trust,  must  be 
remote.  With  defeasance,  the  debt  is 
netted  against  the  assets  placed  in  the 
trust,  a  gain  or  loss  results  in  the  current 
period,  and  both  the  assets  placed  in  the 
trust  and  the  liability  are  removed  from 
the  balance  sheet.  However,  for  Call 
Report  purposes,  banks  must  continue 
to  report  defeased  debt  as  a  liability  and 
the  securities  contributed  to  the  trust 
must  continue  to  be  reported  as  assets. 
No  netting  is  permitted,  nor  is  any 
recognition  of  gains  or  losses  on  the 
transaction  allowed.  The  banking 
agencies  have  not  adopted  FASB 
Statement  No.  76  because  of  uncertainty 
regarding  the  irrevocability  of  trusts 
established  for  defeasance  purposes. 
Furthermore,  defeasance  would  not 
relieve  the  bank  of  its  contractual 
obligation  to  pay  depositors  or  other 
creditors. 

OTS  practice  is  to  follow  FASB 
Statement  No.  76. 

Sales  of  Assets  With  Recourse 

In  accordance  with  FASB  Statement 
No.  77,  a  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
The  transferor  surrenders  control  of  the 
future  economic  benefits,  (2)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  resource 
provisions. 

The  practice  of  the  banking  agencies 
is  generally  to  allow  commercial  banks 
to  report  transfers  of  receivables  with 
recourse  as  sales  only  when  the 
transferring  institution:  (1)  Retains  no 
risk  of  loss  from  the  assets  transferred 


and  (2)  has  no  obligation  for  the 
payment  of  principal  or  interest  on  the 
assets  transferred.  As  a  result,  virtually 
no  transfers  of  assets  with  recourse  can 
be  reported  as  sales.  However,  this  rule 
does  not  apply  to  the  transfer  of  1  to  4 
family  or  agricultural  mortgage  loans 
under  any  one  of  the  government 
programs  (GNMA,  FNMA,  FHLMC  and 
Farmer  Mac).  Transfers  of  mortgages 
under  these  programs  are  treated  as 
sales  for  Call  Report  purposes,  provided 
the  transfers  would  be  reported  as  sales 
under  GAAP.  Furthermore,  private 
transfers  of  mortgages  are  also  reported 
as  sales  if  the  transferring  institution 
retains  only  an  insignificant  risk  of  loss 
on  the  assets  transferred.  However, 
under  the  risk-based  capital  framework, 
the  seller’s  obligation  under  any 
resource  provision  resulting  from 
transfers  of  mortgage  loans  under  the 
government  programs  or  in  private 
transfers  that  qualify  as  sales  is  viewed 
as  an  off-balance  sheet  exposure  that 
will  be  assigned  a  100  percent  credit 
conversion  factor.  Thus,  for  risk-based 
capital  purposes,  capital  is  generally 
required  to  be  held  for  any  recourse 
obligation  associated  with  such 
transactions. 

OTS  policy  is  to  follow  FASB 
Statement  No.  77.  However,  in  the 
calculation  of  risk-based  capital  under 
OTS  guidelines,  off-balance  sheet 
recourse  obligations  are  converted  at 
100  percent.  This  effectively  negates  the 
sale  treatment  recognized  on  a  GAAP 
basis  for  risk-based  capital  purposes,  but 
not  for  leverage  capital  purposes. 

Push  Down  Accounting 

Push  down  accounting  is  the 
establishment  of  a  new  accounting  basis 
for  a  depository  institution  in  its 
separate  financial  statements  as  a  result 
of  a  substantive  change  in  control. 
Under  push  down  accounting,  when  a 
depository  institution  is  acquired,  yet 
retains  its  separate  corporate  existence, 
the  assets  and  liabilities  of  the  acquired 
institution  are  restated  to  their  fair 
values  as  of  the  acquisition  date.  These 
values,  including  any  goodwill,  are 
reflected  in  the  separate  financial 
statements  of  the  acquired  institution  as 
well  as  in  any  consolidated  financial 
statements  of  the  institution’s  parent. 

The  three  banking  agencies  require 
push  down  accounting  when  there  is  at 
least  a  95  percent  change  in  ownership. 
This  approach  is  generally  consistent 
with  accounting  interpretations  issued 
by  the  staff  of  the  Securities  and 
Exchange  Commission. 

The  OTS  requires  push  down 
accounting  when  there  is  at  least  a  90 
percent  change  in  ownership. 


Negative  Goodwill 

Under  Accounting  Principles  Board 
Opinion  No.  16,  “Business 
Combinations,’’  negative  goodwill  arises 
when  the  fair  value  of  the  net  acquired 
in  a  purchase  business  combination 
exceeds  the  cost  of  the  acquisition  and 
a  portion  of  this  excess  remains  after  the 
values  otherwise  assignable  to  the 
acquired  noncurrent  assets  have  been 
reduced  to  a  zero  value. 

The  three  banking  agencies  require 
negative  goodwill  to  be  reported  as  a 
liability  on  the  balance  sheet  and  do  not 
permit  it  to  be  netted  against  goodwill 
that  is  included  as  an  asset.  This 
ensures  that  all  goodwill  assets  are 
deducted  in  regulatory  capital 
calculations  consistent  with  the 
internationally  agreed-upon  Basle 
Capital  Accord. 

The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  on  the  balance 
sheet. 

Receivables  From  Sales  of  Other  Real 
Estate  Owned 

FASB  Statement  No.  66,  “Accounting 
for  Sales  of  Real  Estate,’’  provides 
guidance  on  the  methods  to  be  used  in 
accounting  for  such  transactions.  The 
three  banking  agencies  require  that 
receivables  resulting  from  sales  of 
“other  real  estate  owned”  that  the 
selling  institution  cannot  account  for 
under  the  full  accrual  method  must 
continue  to  be  reported  in  the  balance 
sheet  category  for  "other  real  estate 
owned”  when  the  buyer’s  initial 
investment  is  less  than  ten  percent  of 
the  sales  value  of  the  real  estate  sold. 

The  OTS  follows  GAAP  which  may 
permit  receivables  resulting  from  these 
transactions  to  be  reported  as  "loans” 
when  the  buyer’s  initial  investment  is 
less  than  ten  percent. 

Dated  at  Washington,  DC,  this  12th  day  of 
January,  1993. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  93-1135  Filed  1-15-93;  8:45  ami 

BILUNG  CODE  6714-01 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-975-DR] 

Massachusetts;  Amendment  to  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
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Massachusetts  (FEMA-975-DR],  dated 
December  21, 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  January  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Massachusetts,  dated  December  21, 

1992,  is  hereby  amended  to  include  the 
following  areas  determined  to  have  been 
adversely  aff&cted  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  December 
21, 1992:  The  counties  of  Nantucket  and 
Norfolk  for  Disaster  Unemployment 
Assistance.  (Already  designated  for 
Public  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Grant  C  Peterson, 

Associate  Director,  Slate  and  Local  Programs 
and  Support. 

[FR  Doc.  93-1177  Filed  1-15-93;  8:45  ami 
BILLING  CODE  #7 18-02-4* 


[FEMA-975-DR] 

Massachusetts;  Amendment  to  MajGr 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Massachusetts  (FEMA-9 7'5-DR),  dated 
December  21, 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  January  5,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Massachusetts,  dated  December  21, 
1992,  is  hereby  amended  to  include 
Individual  Assistance  in  the  form  of 
Disaster  Unemployment  Assistance  in 
the  following  areas  determined  to  have 
been  adversely  affected  by  the  major 
disaster:  The  counties  of  Barnstable, 
Dukes.  Essex,  Plymouth,  and  Suffolk  for 
Disaster  Unemployment  Assistance. 
(Already  designated  for  Public 
Assistance.) 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

[FR  Doc.  93-1178  Filed  1-15-93;  8:45  am) 
BILLING  CODE  S71S-0J-M 


[FEMA-973-DR] 

New  Jersey;  Amendment  to  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  (FEMA-973-DR),  dated 
December  18, 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  December  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  17, 1992. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

[FR  Doc.  93-1179  Filed  1-15-93;  8:45  ami 

BILUNG  CODE  #718-02-4* 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 

ACTION:  Publication  of  final  Fiscal  Year 
1993,  Program  Guidelines/ Application 
Solicitation  for  Labor-Management 
Committees. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1993 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regner,  202/653-5320. 


SUPPLEMENTARY  INFORMATION: 

Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Labor-Management  Committees — FY 
1993 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  1993  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  plant,  area,  public  sector, 
and  industry-wide  labor-management 
committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communications 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  section 
I.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978  follows  this 
solicitation  and  should  be  reviewed  in 
conjunction  with  this  solicitation. 

B.  Program  Description 
Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 
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(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
forementioned  general  criteria.  The  term 
•‘labor”  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (worksite), 
area,  industry,  or  public  sector  levels.  A 
plant  or  worksite  committee  is  generally 
characterized  as  restricted  to  one  or 
more  organizational  or  productive  units 
operated  by  a  single  employer.  An  area 
committee  is  generally  composed  of 
multiple  employers  of  diverse  industries 
as  well  as  multiple  labor  unions 
operating  within  and  focusing  upon 
city,  county,  contiguous  multicounty,  or 
statewide  jurisdictions.  An  industry 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  unions  producing  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  regional, 
or  nationwide  level.  A  public  sector 
committee  consists  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1993,  competition  will  be  open 
to  plant,  area,  private  industry,  and 
public  sector  committees.  In-plant 
committee  applications  should  offer  an 
innovative  or  unique  effort.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 


seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.).  In  addition, 
$56,000  will  be  reserved  for  a 
continuation  grant  to  the  State  and 
Local  Government  Labor-Management 
Committee  for  support  of  the  Seventh 
National  Labor-Management  Conference 
in  June  1994. 

Required  Program  Elements 

1.  Problem  Statement.  The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem  (s)  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problem(s)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  work-force  might  prove  useful 
in  explaining  the  problem(s).  This 
section  basically  discusses  WHY  the 
effort  is  needed. 

2.  Results  of  Benefits  Expected.  By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
While  a  goal  of  “improving 
communication  between  employers  and 
employees”  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee’s  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 

3.  Approach.  This  section  of  the 
application  specifies  HOW  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 


well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 

!>lans  to  form  subordinate  committees 
or  particular  purposes;  and 
(fj  For  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones.  This  section  must 
include  an  implementation  plan  that 
indicates  what  major  steps,  operating 
activities,  and  objectives  will  be 
accomplished  as  well  as  a  timetable  for 
WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  October  1993  as 
the  start  date.  The  accomplishment  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation.  Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project’s 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application’s 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  exported  to  cause. 

6.  Letters  of  Commitment. 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  Union 
letters  should  be  submitted  on  union 
letterhead. 

7.  Other  Requirements.  Applicants  are 
also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
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the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  in-plant 
applicants,  this  section  will  address  the 
degree  of  innovativeness  or  uniqueness 
of  the  proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application’s  budget 
request,  as  well  as  the  application’s 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant’s  value  in 
encouraging  the  labor-management 
committee  concept. 


C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third  party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applicants  from  third-parties  which  do 
not  directly  support  the  operation  of  a 
new  or  expanded  committee  will  not  be 
deemed  eligible. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee. 

D.  Allocations 

FMCS  has  been  given  an  allocation  of 
$749,000  for  this  program.  Of  this 
amount,  $588,000  will  be  allocated  for 
new  submissions,  up  to  $105,000  for  the 
continuation  of  selected  FY91  grantees 
to  September  1993,  and  $56,000  for 
support  of  the  Seventh  National  Labor- 
Management  Conference.  Specific 
funding  levels  will  not  be  established 
for  each  type  of  committee.  Instead,  the 
review  process  will  be  conducted  in 
such  a  manner  that  at  least  one  award 
will  be  made  in  each  category  {plant, 
industry,  public  sector,  and  area), 
providing  that  FMCS  determines  that  at 
least  one  outstanding  application  exists 
in  each  category.  After  these 
applications  are  selected  for  award,  the 
remaining  applications  will  be 
considered  according  to  merit  without 
regard  to  category. 

FMCS  reserves  the  right  to  retain  up 
to  10  percent  of  the  FY93  appropriation 
to  contract  for  program  support 
purposes  (such  as  evaluation)  other  than 
administration.  This  may  alter  the 
specific  amounts  available  for  new  or 
continuation  grants. 


E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  a  50  percent 
cash  match  ratio.  The  total  project 
period  can  thus  normally  be  no  more 
than  24  months. 

Initial  awards  to  establish  new  labor- 
management  committees  (i.e.,  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  a  50  percent 
cash  match  ratio.  The  total  project 
period  can  thus  normally  be  no  more 
than  36  months.  The  dollar  range  of 
awards  is  as  follows: 

— Up  to  $35,000  in  FMCS  funds  per 
annum  for  existing  in-plant 
applicants; 

— Up  to  $50,000  over  18  months  for  new 
in-plant  committee  applicants; 

— Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
public  sector  committees  applicants; 
— Up  to  $100,000  per  18-montn  period 
for  new  area,  industry,  and  public 
sector  committee  applicants. 
Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 

F.  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
“project  income,”  and  may  not  be  used 
for  matching  purposes. 
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It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind” 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  staff  time  as  an  expense  or 
match  contribution. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY93  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by  * 
both  a  labor  and  Management 
representative  and  be  postmarked  no 
later  than  June  5, 1993.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grants  and 
Projects,  2100  K  Street,  NW., 
Washington,  DC  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
FMCS  Grant  Review  Boards.  The 
Board(s)  will  decide  which  applications 
will  be  recommended  for  funding 
consideration.  The  Director,  Labor- 
Management  Grants  and  Projects,  will 
finalize  the  scoring  and  selection 
process  for  those  applications 
recommended  by  the  Board(s).  The 
individual  listed  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
application  review  process. 

AH  FY93  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
wiU  be  made  before  September  30, 1993. 
Applications  submitted  after  the  June  5 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 


will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grants  and 
Projects. 

H.  Application  Development  Training 

In  FY93,  FMCS  will  offer  a  free  half¬ 
day  training  program  to  assist  potential 
applicants  with  the  development  and 
writing  of  an  FMCS  grant  application. 
This  training  session  will  be  conducted 
in  Washington,  DC,  on  February  10, 
1993.  Individuals  interested  in 
attending  the  session  should  contact 
FMCS  to  reserve  a  space  and  receive 
additional  information.  See  Section  I  for 
contact  information. 

I.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  free  of 
charge  by  contacting  Lee  A. 

Buddendeck  or  Peter  L.  Regner,  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  and  Projects, 
2100  K  Street,  NW.,  Washington,  DC. 
20427;  or  by  calling  202/653-5320. 
Bernard  E.  DeLury, 

Director.  Federal  Mediation  and  Conciliation 
Service. 

[FR  Doc.  93-1089  Filed  1-5-93;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  October  6, 
1992. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  October  6, 1992.1  The  Directive 
was  issued  to  the  Federal  Reserve  Bank 
of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  that  economic  activity  is  expanding 
at  a  subdued  pace.  Total  nonfarm  payroll 
employment  declined  somewhat  further  in 
September,  but  the  civilian  unemployment 
rate  edged  down  to  7.5  percent.  Industrial 
production  is  estimated  to  have  declined 
appreciably  since  July.  Real  personal 
consumption  expenditures  appear  to  have 
risen  moderately  in  the  third  quarter.  Data  on 
housing  have  been  mixed,  but  on  balance 
they  continue  to  suggest  a  gradual  uptrend  in 
housing  expenditures.  Recent  data  on  orders 


’Copies  of  the  Record  of  Policy  Actions  of  the 
Committee  for  the  meeting  of  October  6, 1992,  are 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System,  Washington,  D.C 
20551. 


and  shipments  of  nondefense  capital  goods 
indicate  slower  growth  in  outlays  for 
business  equipment,  while  expenditures  for 
nonresidential  construction  have  been  weak. 
The  nominal  U.S.  merchandise  trade  deficit 
widened  somewhat  in  July  from  its  average 
rate  in  the  second  quarter.  Incoming  data  on 
wages  and  prices  suggest  that  inflation  is 
slowing. 

Short-term  interest  rates  have  declined 
somewhat,  while  longer-term  rates  are  about 
unchanged  since  the  Committee  meeting  cm 
August  18.  In  foreign  exchange  markets,  the 
trade-weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  fluctuated  widely 
over  the  intermeeting  period  but  ended  the 
period  higher  on  balance. 

Expansion  of  M2  and  M3  resumed  in 
August,  though  at  fairly  slow  rates,  and 
limited  growth  appears  to  have  continued  in 
September.  Through  September  both 
aggregates  were  estimated  to  have  grown  at 
rates  somewhat  below  the  lower  ends  of  the 
ranges  established  by  the  Committee  for  the 
year. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  on 
June  30-July  1  reaffirmed  the  ranges  it  had 
established  in  February  for  growth  of  M2  and 
M3  of  2-1/2  to  6-1/2  percent  and  1  to  5 
percent  respectively,  measured  from  the 
fourth  quarter  of  1991  to  the  fourth  quarter 
of  1992.  The  Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  could  persist  in  the  second 
half  of  the  year.  The  monitoring  range  for 
growth  of  total  domestic  nonfinancial  debt 
also  was  maintained  at  4-1/2  to  8-1/2  percent 
for  the  year.  For  1993,  the  Committee  on  a 
tentative  basis  set  the  same  ranges  as  in  1992 
for  growth  of  the  monetary  aggregates  and 
debt  measured  from  the  fourth  quarter  of 
1992  to  the  fourth  quarter  of  1993.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  economic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  might  or 
slightly  lesser  reserve  restraint  would  be 
acceptable  in  the  intermeeting  period.  The 
contemplated  reserve  conditions  are 
expected  to  be  consistent  with  growth  of  M2 
and  M3  over  the  period  from  September 
through  December  at  annual  rates  of  about  2 
and  1  percent,  respectively. 

By  order  of  the  Federal  Open  Market 
Committee,  January  8, 1993. 

Normand  Bernard, 

Deputy  Secretary,  Federal  Open  Market 
Committee. 

[FR  Doc.  93-1145  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services’  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury’s  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  “Schedule  of 
Certified  Interest  Rates  With  Range  of 
Maturities.”  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13.5%  for  the  quarter 
ended  December  31, 1992.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  January  11, 1993. 

George  H.  Strader, 

Deputy  Assistant  Secretary,  Finance. 

[FR  Doc.  93-1192  Filed  1-15-93;  8:45  am] 
BILUNQ  CODE  41SCHM-M 


Health  Resources  and  Services 
Administration 

Amended  Program  Announcement  and 
Final  Funding  Priority  and  Special 
Consideration  for  Grants  for  Nurse 
Practitioner  and  Nurse  Midwifery 
Programs  for  Fiscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preferences,  priority  and 
special  consideration  for  fiscal  year  (FY) 
1993  Grants  for  Nurse  Practitioner  and 
Nurse  Midwifery  Programs,  under  the 
authority  of  section  822,  title  VIII  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992,  Public  Law  102-408,  dated 
October  13, 1992. 

The  program  was  announced  in  the 
Federal  Register  at  57  FR  40683  on 
September  4, 1992.  The  announcement 
included  two  proposed  funding 
priorities  and  a  proposed  special 
consideration.  A  comment  period  of  30 
days  was  established  to  allow  public 
comment  concerning  the  proposed 


funding  priorities  and  proposed  special 
consideration.  Four  comments  were 
received.  This  notice  includes  a 
discussion  of  the  comments  received 
and  the  final  funding  priority  and 
special  consideration. 

In  addition,  since  this  program  was 
announced  on  September  4, 1992,  the 
Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
II  of  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102-408,  were  enacted.  These 
amendments  resulted  in  some  changes 
in  the  purposes,  eligibility  and  funding 
factors  of  this  program.  This  notice  will 
describe  these  changes. 

Approximately  $15,100,000  will  be 
available  in  FY  1993  for  this  program. 
Total  continuation  support 
recommended  is  $8,700,000.  It  is 
anticipated  that  $6,400,000  will  be 
available  to  support  29  competing 
awards  averaging  $220,000. 

Purpose 

Public  Law  102-408  amends  section 
822  of  the  Public  Health  Service  Act  to 
authorize  assistance  to  meet  the  costs  of 
projects  to: 

(1)  Plan,  develop  and  operate  new 
programs,  or 

(2)  Maintain  or  significantly  expand 
existing  programs  for  the  training  of 
nurse  practitioners  and/or  nurse 
midwives  who  will,  upon  completion  of 
their  studies,  be  qualified  to  effectively 
provide  primary  health  care,  including 
primary  health  care  in  homes  and  in 
ambulatory  care  facilities,  long-term 
care  facilities  and  other  health  care 
institutions. 

Eligibility 

Public  Law  102-408  amends  section 
822  of  the  Public  Health  Service  Act  to 
define  eligible  applicants  as  public  and 
nonprofit  private  schools  of  nursing  or 
other  public  and  nonprofit  private 
entities  located  in  a  State. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  §  57.2405 
of  the  program  regulations  and  the 
Appendix; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
education  purposes  of  section  822  of  the 
Act  and  42  CFR  part  57,  subpart  Y; 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

4.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilization  of  grant 
funds;  and 


5.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  project  period. 

Tne  review  criterion  related  to  joint 
program  direction  by  qualified  nurse 
and  physician  educators  has  been 
eliminated.  This  criterion  was  important 
in  1975  when  the  legislation  was  first 
enacted  and  the  programs  were  in  their 
developmental  phase. 

Other  Considerations 

In  addition,  the  following  funding 
factors  will  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
lications. 

funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  xeview 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

Special  consideration  is  defined  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preferences  and 
Special  Considerations 

Public  Law  102-408  has  amended 
section  822  of  the  Public  Health  Service 
Act  to  include  two  statutory  funding 
preferences  which  are  new.  Also,  the 
statutory  special  consideration  for 
programs  for  the  education  of  nurse 
practitioners  which  emphasize 
education  with  respect  to  the  special 
problems  of  geriatric  patients  has  been 
eliminated.  The  statutory  special 
consideration  for  programs  for  the 
education  of  nurse  practitioners  and 
nurse  midwives  who  will  practice  in 
health  professional  shortage  areas 
designated  under  section  332  of  the  PHS 
Act  remains.  Following  are  the  statutory 
funding  preferences  and  special 
consideration. 

Preference  shall  be  given  to  any 
qualified  applicant  that  (a)  has  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (b)  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such  settings 
during  the  2-year  period  preceding  the 
fiscal  year  for  which  an  award  is  sought. 
This  preference  may  be  given  only  to 
applicants  ranked  above  the  20th 
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percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 
Additional  information  concerning  the 
implementation  of  this  preference  has 
been  published  in  the  Federal  Register 
at  57  FR  60212,  dated  December  18, 

1992. 

Preference  shall  be  given  to  any 
qualified  applicant  that  agrees  to 
"vnend  the  award  to  plan,  develop,  and 
operau;  i  nw  programs  or  to  significantly 
expand  existing  programs. 

Special  consideration  shall  be  given 
to  qualified  applicants  that  agree  to 
expend  the  award  to  train  individuals  as 
nurse  practitioners  and  nurse  midwives 
who  will  practice  in  health  professional 
shortage  areas  designated  under  section 
332  of  the  PHS  Act. 

Proposed  Nonstatutory  Funding 
Priorities  and  Special  Consideration 

Four  comments  were  received 
regarding  the  proposed  funding 
priorities  and  special  consideration. 
Generally  all  comments  supported  the 
proposed  priorities  and  special 
consideration.  However,  one  respondent 
suggested  that,  in  general,  funding 
factors  should  reflect  an  emphasis  on 
applicants  which  require  rural/remote 
and/or  urban  underserved  clinical 
rotations  and  on  schools  which  are 
formally  linked  to  rural/remote  or  urban 
underserved  placement  systems  for  their 
graduates.  We  believe  that  these  issues 
are  addressed  in  one  of  the  new 
statutory  funding  preferences  and  in  the 
funding  priorities  that  were  proposed. 
Another  respondent  believes  that 
indication  that  a  program’s  graduates 
choose  practices  in  rural  and  other 
underserved  areas  is  a  more  appropriate 
indicator  than  solely  the  number  of 
rural  clinical  training  experiences.  We 
believe  that  this  issue  is  addressed  in 
one  of  the  new  statutory  funding 
preferences. 

The  proposed  priority  for  applicant 
institutions  offering  substantial  training 
experiences  in  underserved  areas  is 
eliminated  because  of  the  overlap  with 
the  statutory  special  consideration. 
Training  experiences  in  underserved 
areas  are  an  integral  part  of  preparing 
nurse  practitioners  and  nurse  midwives 
who  will  practice  in  health  professional 
shortage  areas. 

Following  are  the  final  nonstatutory 
funding  priority  and  special 
consideration  for  this  program  for  FY 
1993. 

A  funding  priority  will  be  given  to 
applicant  institutions  which 
demonstrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
experience  of  ten  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 


populations  identified  as  at  risk  of  poor 
health  outcomes. 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  trainees  from  underserved 
areas. 

Additional  Information 
If  additional  programmatic 
information  is  needed,  please  contact: 
Chief,  Advanced  Nursing  Education 
Branch,  Division  of  Nursing,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  9-36.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6333  FAX:  (301)  443-8586. 

This  program,  Nurse  Practitioner  and 
Nurse  Midwifery  Programs,  is  listed  at 
93.298  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  January  12, 1993. 

Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  93-1143  Filed  1-15-93;  8:45  am] 
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National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  of  the  National  Cancer 
Advisory  Board,  Subcommittee  on 
Interactions  With  Voluntary 
Organizations 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board,  * 
Subcommittee  on  Interactions  With 
Voluntary  Organizations,  National 
Cancer  Institute.  National  Institutes  of 
Health  on  January  27, 1993,  Room  2A52, 
Building  31,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  4  p.m. 
Attendance  will  be  limited  to  space 
available.  Agenda  items  will  include  an 
update  on  ASSIST;  coordination  of 
Epidemiology  and  Statistics  between  the 
National  Cancer  Institute  and  the 
American  Cancer  Society;  and  the 
planning  for  a  national  meeting  on 
collaborations  between  NCI  and 
Voluntary  and  Advocacy  Groups. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  in  advance 
of  the  meeting  should  contact  Mr.  Paul 
Van  Nevel,  Executive  Secretary, 


Subcommittee  on  Interactions  With 
Voluntary  Organizations,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  Building  31,  room  10A31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301/496-6631. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 

(301)  496-5708,  will  provide  summary 
of  meeting  minutes  and  a  roster  of  the 
committee  members  upon  request. 

Dated:  January  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NJH. 

[FR  Doc.  93-1119  Filed  1-15-93;  8:45  am) 
MXINO  CODE  414*-01-M 


National  Institute  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meetings  of 
the  committees  of  the  National  Institute 
of  General  Medical  Sciences  for  March 
1993. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the 
beginning  of  {he  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  secs.  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  sec.  10(d) 
of  Public  Law  92-463,  for  the  review, 
discussion,  and  evaluation  of  individual 
research  training  grant  and  research 
center  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
GeneralJMedical  Sciences,  National 
Institutes  of  Health,  Building  31,  room 
4A52,  Bethesda,  Maryland  20892 
(Telephone:  301-496-7301),  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  committee  members. 

Substantive  program  information  may 
he  obtained  from  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee: 

Name  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 
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Scientific  Feview  Administrator:  Dr.  Carole 
Latker,  room  9A10,  Westwood  Building, 
Telephone:  301-496-7125. 

Date  of  Meeting:  March  3, 1993. 

Place  of  Meeting:  Building  31-C, 

Conference  Room  9,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 

Open:  March  3,  8:30  a.m.-9:30  a.m. 

Closed:  March  3,  9:30  a.m.-adjoumment. 
Name  of  Committee:  Minority  Access  to 
Research  Careers  Review  Subcommittee. 

Scientific  Feview  Administrator:  Dr. 
Richard  Martinez,  9A18,  Westwood  Building, 
Telephone:  301-496-7585. 

Dates  of  Meeting:  March  11-12, 1993. 

Place  of  Meeting:  Building  31-C, 
Conference  Room  9,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 

Open:  March  11,  8:30  a.m.-9:30  a.m. 
Closed:  March  11, 9:30  a.m.-5  p.m.;  March 
12, 8:30  a.m.-adjoumment. 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Scientific  Feview  Administrator:  Dr.  Irene 
Glowinski,  room  9A10,  Westwood  Building, 
Telephone:  301-496-7125. 

Date  of  Meeting:  March  15. 1993. 

Place  of  Meeting:  Building  31-C, 
Conference  Room  7,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 

Open:  March  15,  8:30  a.m.-9:30  a.m. 
Closed:  March  15, 9:30-adjoumment. 
Name  of  Committee:  Minority  Biomedical 
Research  Support  Review  Subcommittee. 

Scientific  Feview  Administrator:  Dr.  Ernest 
Marquez,  room  9A13,  Westwood  Building, 
Telephone:  301-402-0635. 

Dates  of  Meeting:  March  18-19, 1993. 

Place  of  Meeting:  Building  31-C, 
Conference  Room  9,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 

Open:  March  18,  8:30  a.m.-9:30  a.m. 
Closed:  March  18, 9:30  a.m.-5  p.m.*,  March 
19, 8:30  a.m.-adjoumment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.859,  93.862, 93.863,  93.880, 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health) 
Dated:  January  8, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-1120  Filed  1-15-93;  8:45  am) 
BILLING  CODE  4140-41-41 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
February  3-4, 1993,  at  the  Chevy  Chase 
Holiday  Inn,  5520  Wisconsin  Avenue, 
Chevy  Chase,  Maryland  20815. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  10  a.m.  on 
February  3,  to  discuss  administrative 
details  relating  to  committee  business 
and  for  program  review.  Attendance  by 
the  public  will  be  limited  to  space 


available.  In  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  10  a.m.  until  recess  on  February  3, 
and  from  8:30  a.m.  until  adjournment 
on  February  4.  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  301-496-5717,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Mark  L.  Rohrbaugh,  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Committee,  NIAID,  NIH,  Solar 
Building,  Room  4C22,  Bethesda, 
Maryland  20892,  telephone  301-496- 
8424,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health) 

Dated:  January  8, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-1121  Filed  1-15-93;  8:45  am) 

BILLING  CODE  11 40-01 -U 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Microbiology  and 
Infectious  Diseases  Research  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases  on  February  25-26, 
1993,  in  Building  31C,  Conference 
Room  10,  at  the  National  Institutes  of 
Health,  Bethesda,  Maryland  20892 
which  was  published  in  the  Federal 
Register  on  December  11, 1992  (57  FR 
239). 

This  committee  was  to  have  convened 
at  8  a.m.  on  February  25  and  continue 
until  adjournment  on  February  26.  The 
meeting  has  been  changed  to  convene 
on  February  24  at  8  a.m.  and  continue 
until  adjournment  on  February  26  in 


Building  31C,  Conference  Room  10, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  10  a.m.  on 
February  24.  The  meeting  will  be  closed 
to  the  public  from  10  a.m.  until  recess 
on  February  24, 8  a.m.  until  recess  on 
February  25,  and  from  8  a.m.  until 
adjournment  on  February  26. 

Dated:  January  12, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-1124  Filed  1-15-93;  8:45  am] 
BHJJNG  CODE  4140-01  ~M 


National  Institute  of  Dental  Research; 
Notice  of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Extramural  Program,  National  Institute 
of  Dental  Research,  January  27, 1993,  at 
the  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland,  which 
was  published  in  the  Federal  Register 
on  January  8,  (58  FR  3291). 

The  meeting  was  cancelled  due  to 
complications  of  other  commitments 
and  will  be  rescheduled  at  a  later  date. 

Dated:  January  12, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-1125  Filed  1-15-93;  8:45  amj 

BILLING  CODE  4140-01-41 


National  Institute  of  General  Medical 
Sciences;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  notice  of  meeting  of  the  National 
Advisory  General  Medical  Sciences 
Council,  National  Institute  of  General 
Medical  Sciences,  February  1-2, 1993, 
in  Building  1,  Wilson  Hall,  National 
Institutes  of  Health,  which  was 
published  in  the  Federal  Register  on 
January  6  (58  FR  574). 

The  meeting  will  be  open  to  the 
public  on  February  1,  from  8:30  a.m.  to 
11  a.m.  in  Wilson  Hall,  and  from  11  a.m. 
to  1:30  p.m.  in  Building  31,  Conference 
Room  11A10. 

Dated:  January  12, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  93-1123  Filed  1-15-93;  8:45  am) 

BILLING  COOE  4140-01 -M 


National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  of  Mental  Health  for  February 
1993. 
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These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in 
§§  552b(c)(4)  and  552b(c)(6),  title  5, 

U.S.C.  and  §  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  ana  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated: 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects,  Review 
Committee. 

Contact:  Gwen  C  Artis,  Room  9C-08, 
Parklawn  Building,  Telephone:  3dl,  443- 
1367. 

Meeting  Date:  February  10-12, 1993. 

Place:  Ramada  Hotel,  1701  Belmont 
Avenue,  Baltimore,  MD  21244. 

Open:  February  10, 1993,  7  p.m.-8  p.m. 

Closed:  February  10,1993,  8  p.m.-lO  p.m.; 
February  11, 1993,  9  a.m.-5  p.m.;  February 

12. 1993,  9  a.m.-adjoumment 

Committee  Name:  Clinical  Subcommittee, 

Mental  Health  Special  Projects,  Review 
Committee. 

Contact:  Gwen  C.  Artis,  Room  9008, 
Parklawn  Building,  Telephone:  301, 443- 
1367. 

Meeting  Date:  February  17-19, 1993. 

Place:  Holiday  Inn,  7730  Bonhomme 
Avenue,  Clayton,  MO  63105. 

Open:  February  17, 1993,  7  p.m.-8  p.m. 

Closed:  February  17, 1993,  8  p.m.-lO  p.m.; 
February  18, 1993,  9  a.rn-5  p.m.;  February 

19. 1993,  9  a.m.-adjoumment. 

Committee  Name:  Clinical  Subcommittee, 

Mental  Health  Special  Projects,  Review 
Committee. 

Contact:  Cwen  Q  Artis,  Room  9C-08, 
Parklawn  Building,  Telephone:  301, 443- 
1367. 

Meeting  Date:  February  24-26, 1993. 

Place:  The  Hilton,  3800  Hillsborough  Road, 
Durham.  NC  27705. 

Open:  February  24, 1993,  7  p.m.-8  p.m. 

Closed:  February  24, 1993,  8  p.m.-lO  p.m.; 
February  25, 1993,  9  a.m.-5  p.m.;  February 

26. 1993,  9  a.m.-adjoumment. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 
Dated:  January  8, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-1122  Filed  1-15-93;  8:45  am] 

BILLING  CODE  4140-01 -M 


Public  Health  Service 

Correction  of  Date  In  Notice 
Concerning  Opportunity  for  a  Hearing 
on  Scientific  Misconduct  Findings 

AGENCY:  Public  Health  Service,  DHHS. 
ACTION:  Correction. 

A  Notice,  beginning  on  page  53125  in 
the  issue  of  November  6, 1992,  entitled 
"Opportunity  for  a  Hearing  on  Office  of 
Research  Integrity  Scientific  Misconduct 
Findings",  inadvertently  used  a  wrong 
date,  the  third  column  of  page  53125, 
the  notice  stated  that  administrative 
hearings  will  be  provided  for  any  case 
that  has  not  been  "closed"  as  of  May  29, 

1991,  the  date  the  Secretary  approved  a 
pertinent  reorganization  of  Public 
Health  Service  component  offices.  The 
actual  date  of  the  Secretary’s  approval, 
and  hence  the  correct  date,  is  May  29, 

1992. 

John  Gallivan, 

PHS  Regulations  Officer. 

(FR  Doc.  93-1191  Filed  1-15-93;  8:45  am) 

BILLING  CODE  41S0-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-93-3201;  FR-2923-N-01] 

Change  in  Procedure  for  Processing 
Developer-Submitted  Materials  Under 
15  U.S.C.  1701  et  seq. 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner;  HUD. 

ACTION:  Notice  of  change  in  procedures 
for  Interstate  Land  Sales  Registration 
Division. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  land  sales  developers  subject 
to  the  Interstate  Land  Sales  Full 


Disclosure  Act  that,  effective  March  1, 
1993,  initial  Statements  of  Record, 
Consolidated  Statements  of  Record  and 
Amendments  thereto  that  are  submitted 
in  accordance  with  15  U.S.C.  1701  et 
seq.  and  24  CFR  1710.100  through 
1710.219  will  no  longer  be  routinely 
subjected  to  a  cover-to-cover 
examination  by  the  Department  prior  to 
the  issuance  of  an  effective  date. 

Instead,  only  a  selected  number  of  such 
filings  will,  as  a  matter  of  course,  be 
subjected  to  a  cover-to-cover 
examination.  If  deficiencies  in  such 
filings  are  noted,  a  Suspension’Notice 
listing  those  deficiencies  and 
suspending  the  30-day  automatic 
effective  date  provided  for  at  15  U.S.C. 
1706(a)  will  be  sent  to  the  submitting 
developer.  However,  all  filings  will, 
upon  receipt  by  the  Department,  be 
checked  to  assure  that  the  filings  is  in 
a  proper  format  and  that  the  fee  required 
by  24  CFR  1710.35  has  been  submitted. 
Developers  will  receive  a  Suspension 
Notice  when  incomplete  submissions 
are  received.  When  it  is  determined  that 
a  filing  not  subject  to  a  cover-to-cover 
examination  is  complete,  the  Secretary 
will  issue  a  notification  of  effective  date 
which  will  be  within  30  days  of  the  date 
a  complete  filing  was  received  by  the 
Department  in  accordance  with  15 
U.S.C.  1706. 

It  is  the  developer’s  responsibility  to 
submit  complete  and  accurate 
information.  The  Department  will  rely 
on  the  developer’s  affirmative  (24  CFR 
1710.219)  that  the  information 
submitted  is  full,  true,  complete  and 
correct.  In  the  event  that  any  untrue 
statement  or  omission  of  a  material  fact 
is  discovered,  the  developer  will  be 
subject  to  civil  money  penalties  as 
specified  at  15  U.S.C.  1717a  as  well  as 
the  criminal  penalties  prescribed  by  15 
U.S.C.  1717  and  18  U.S.C.  1001  if  the 
violation  is  found  to  have  been  willful. 

The  processing  of  requests  for  Multi- 
Site  Subdivision  Exemptions  (24  CFR 
1710.15),  Substantial  Compliance 
Exemptions  (24  CFR  1710.16),  Advisory 
Opinions  (24  CFR  1710.17),  and  No 
Action  Letters  (24  CFR  1710.18)  are  not 
affected  by  this  change  in  procedure. 
Requests  will  continue  to  be  submitted 
as  specified  in  the  CFR  and  the 
customary  examination  and  notification 
will  continue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  J.  Weichmann,  Director,  Interstate 
Land  Sales  Registration  Division, 
Department  of  Housing  and  Urban 
Development,  room  6278,  Washington, 
DC  20410;  telephone,  (202)  708-0502  or 
(202)  708-3938  (TDD  for  hearing- 
impaired).  (These  are  not  toll  free 
numbers). 
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SUPPLEMENTARY  INFORMATION:  The 

Interstate  Land  Sales  Full  Disclosure 
Act  (15  U.S.C.  1701  et  seq.)  requires  that 
developers  using  any  means  or 
instruments  of  interstate  commerce,  or 
the  mails,  to  sell  or  lease  lots  in  a 
subdivision  not  otherwise  exempt,  must 
file  with  the  Secretary  of  HUD  a 
Statement  of  Record  containing 
comprehensive  disclosures  on  specified 
aspects  of  the  offering.  Before  non¬ 
exempt  sales  or  leases  can  legally  be 
made,  the  Secretary  must  issue  an 
effective  date  for  the  Statement  of 
Record  filed.  (Although  the  Act  permits 
a  Statement  of  Record  to  become 
effective  automatically  30  days  after  it 
was  filed  if  the  Secretary  has  not  acted, 
this  situation  has  rarely  occurred.)  Prior 
to  the  signing  of  a  sale  or  lease 
agreement,  each  prospective  purchaser 
must  be  given  a  Property  Report  that  is 
a  compendium  of  the  disclosures 
supported  by  the  Statement  of  Record 
and  is  intended  to  provide  sufficient 
information  about  the  developer  and  the 
subdivision,  and  other  relevant 
information  so  that  the  prospective 
purchaser  can  make  an  informed 
decision  on  the  purchase. 

Developers  wanting  to  add  lots  to  an 
effective  Statement  of  Record  must  file 
a  Consolidated  Statement  of  Record. 
When  there  is  a  change  in  any  material 
fact  contained  in  an  effective  Initial  or 
Consolidated  Statement  of  Record  or  the 
corresponding  Property  Report,  the 
developer  must  file  with  the  Secretary 
an  amendment  to  the  Statement  of 
Record  reflecting  the  change. 

Since  the  effective  date  of  the  Act  on 
April  28, 1969,  material  submitted  by 
developers  as  Initial  or  Consolidated 
Statements  of  Record  and  Amendments 
has  been  subjected  to  a  cover-to-cover 
examination  to  assure  that  the 
information  submitted  on  its  face  meets 
the  statutory  and  regulatory 
requirements.  Any  deficiencies, 
omissions  or  unsupported  claims  noted 
during  the  examination  are 
communicated  to  the  developer  by  way 
of  Suspension  Notice.  This  notification 
suspends  the  effective  date  of  the 
materials  filed  until  the  deficiencies, 
omissions  or  unsupported  claims  are 
corrected.  The  developer  then  submits  a 
correcting  amendment  which  is 
examined  in  the  same  detail  as  the 
original  submissions.  If  examination  of 
the  amendment  reveals  that  the  items 
identified  in  the  Suspension  Notice  are 
not  corrected  or  if  additional 
deficiencies,  omissions  or  unsupported 
claims  are  noted,  another  Suspension 
Notice  is  issued.  This  process  continues 
until  the  material  submitted  by  the 
developer  meets  all  the  statutory  and 
regulatory  requirements  to  the 


satisfaction  of  the  Secretary  after  which 
an  effective  date  is  assigned  and  sales 
and  leases  can  legally  begin. 

Effective  March  1, 1993,  the  routine, 
cover-to-cover  examination  of  each 
Statement  of  Record,  Consolidated 
Statement  of  Record  or  Amendments 
thereto  received  by  the  Department  will 
be  discontinued.  The  Department  will 
rely  on  the  submitting  developer’s 
affirmation  required  by  24  CFR 
1710.219  that  the  information  submitted 
is  “*  *  *  full,  true,  complete  and 
correct.”  However,  cover-to-cover 
examinations  of  Statements  of  Record, 
Consolidated  Statements  of  Record  and 
Amendments  will  be  made  on  a 
selective  basis  as  determined  by  the 
Secretary.  The  Secretary  reserves  the 
right  to  perform  a  cover-to-cover 
examination  of  any  and  all  such  filings 
and  records  at  any  time. 

If  any  subsequent  examination  of  a 
Statement  of  Record,  Consolidated 
Statement  of  Record  or  Amendment 
reveals  that  it  contains  an  untrue 
statement  of  a  material  fact  or  omits  to 
state  a  material  fact  required  to  be 
disclosed,  the  responsible  developer 
will  be  subject  to  civil  money  penalties 
as  specified  at  15  U.S.C.  1717a,  as  well 
as  the  criminal  penalties  prescribed  by 
15  U.S.C.  1717  and  18  U.S.C.  1001  if  the 
violation  is  found  to  have  been  willful. 

15  U.S.C.  1717a  provides,  among 
other  things,  that  the  Secretary  may 
impose  a  civil  money  penalty  on  any 
person  who  knowingly  and  materially 
violates  any  provisions  of  the  Interstate 
Land  Sales  Full  Disclosure  Act,  15 
U.S.C.  1701  et  seq.;  the  rules  and 
regulations  set  forth  at  24  CFR  1700  et 
seq.;  or  any  order  issued  thereunder. 

The  Secretary  may  impose  up  to  $1,000 
for  each  violation,  except  that  the 
maximum  penalty  for  all  violations  by 
a  particular  person  during  any  one  year 
period  shall  not  exceed  $1  million.  Each 
violation  of  this  title,  or  any  rule, 
regulation,  or  order  issued  under  this 
title,  shall  constitute  a  separate  violation 
with  respect  to  each  sale  or  lease  or  offer 
to  sell  or  lease. 

15  U.S.C.  1717  provides  that  a  willful 
violation  of  any  provision  of  the  Act  or 
the  regulation,  or  a  willful  violation  of 
the  disclosure  requirements  for  the 
Statement  of  Record  or  the  Property 
Report,  is  punishable  by  a  fine  not 
exceeding  $10,000  or  imprisonment  of 
not  more  than  five  years,  or  both. 

18  U.S.C.  1001  provides,  among  other 
things,  that  whoever  knowingly  and 
willfiilly  makes  or  uses  a  document  or 
writing  containing  any  false,  fictitious, 
or  fraudulent  statement  or  entry,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  shall  be  fined  not  more  than 


$10,000  or  imprisoned  for  not  more  than 
5  years  or  both. 

Upon  receipt  of  a  Statement  of 
Record,  Consolidated  Statement  of 
Record  or  Amendment,  a  review  will  be 
made  to  ascertain  whether  the  material 
is  correct  as  to  form  and  whether  the  fee 
in  the  proper  amount  and  form  required 
by  24  CFR  1710.35  is  included.  If  the 
submission  is  incorrect  as  to  form  or  if 
the  fee  is  improper  or  not  included,  the 
developer  will  be  notified  by  way  of  a 
Suspension  Notice  as  specified  at  24 
CFR  1710.45(a).  In  addition,  an  editorial 
review  of  the  draft  property  report 
section  may  be  made  on  Statements  of 
Record,  Consolidated  Statements  of 
Record  and  Amendments  that  are  not 
selected  for  a  cover-to-cover 
examination. 

In  those  cases  where  a  Statement  of 
Record,  Consolidated  Statement  of 
Record  or  Amendment  is  received,  is 
not  selected  for  a  cover-to-cover 
examination  and  contains  all  required 
materials,  a  notification  will  be 
forwarded  to  the  submitting  developer 
specifying  the  effective  date  that,  in  all 
cases,  will  be  within  30  days  from  the 
date  that  a  complete  submission  was 
received  at  the  Department.  This 
notification  may  or  may  not  be 
accompanied  by  required  editorial 
changes  to  be  made  in  the  property 
report  final  version.  The  notification 
will  also  contain  reminders  of  report 
due  dates  under  the  effective 
registration. 

Statements  of  Record,  Consolidated 
Statements  of  Record  and  Amendments 
that  are  selected  for  a  cover-to-cover 
examination  will  be  processed  under 
the  procedure  employed  prior  to  the 
change  announced  in  this  Notice.  If 
deficiencies  are  noted  from  the 
examination,  a  Suspension  Notice 
listing  those  deficiencies  and 
suspending  the  30-day  automatic 
effective  date  provided  for  at  15  U.S.C. 
1706(a)  will  be  sent  to  the  submitting 
developer.  Upon  receipt  of  one  or  more 
pre-effective  amendment(s)  correcting 
the  deficiencies  an  effective  date  letter 
will  be  sent,  after  which  sales  or  leases 
may  legally  begin. 

This  change  in  procedure  is  excluded 
from  NEPA  requirements  in  accordance 
with  24  CFR  50.20  (e)  and  (k)  because 
it  is  an  action  under  the  Interstate  Land 
Sales  Full  Disclosure  Act  and  only 
relates  to  internal  administrative 
procedures  whose  content  does  not 
constitute  a  development  decision  nor 
affect  the  physical  condition  of  project 
areas  or  building  sites. 

This  Notice  does  not  implement  any 
change  in  the  information  collection 
requirements  of  the  referenced 
regulations  and  therefore  is  not  subject 


5014 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


to  Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980.  The  changes  made  here  do 
not  affect  any  reporting  requirements 
previously  approved  and  do  not  propose 
or  impose  any  new  reporting 
requirements.  For  the  same  reasons,  the 
changes  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act. 

Dated:  January  4, 1993. 

Arthor  ).  HiU. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

IFR  Doc.  93-1221  Piled  1-15-93;  8:45  am) 
BUUNQ  CODE 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
[W 0-220-03-4320-1 2) 

Grazing  Administration — Exclusive  of 
Alaska;  Grazing  Fee  for  the  1993 
Grazing  Year 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  establishment  of 
grazing  fee  for  the  1993  grazing  year. 

SUMMARY:  The  Secretary  of  the  Interior 
hereby  announces  that  the  fee  for 
livestock  grazing  for  the  1993  grazing 
year  is  $1.86  per  animal  unit  month  on 
public  lands  administered  by  the 
Bureau  of  Land  Management. 

EFFECTIVE  DATE:  March  1, 1993,  through 
February  28, 1994. 

ADDRESSES:  Any  inquiries  should  be 
sent  to:  Director  (220).  Bureau  of  Land 
Management,  Main  Interior  Bldg.,  rm. 
5650, 1849  C  Street.  NW..  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  D.  Waite.  202-653-9193. 


SUPPLEMENTARY  INFORMATION:  Grazing 
fees  for  tbe  use  of  public  rangelands  are 
established  and  collected  under  the 
authority  of  section  3  of  the  Taylor 
Grazing  Act  of  1934,  as  amended  (43 
U.S.C.  315),  and  Executive  Order  12548 
of  February  14, 1986.  The  grazing  fees 
are  computed  by  the  formula 
established  in  43  CFR  4130.7-1. 

Dated:  January  12, 1993. 

Daniel  Talbot, 

Deputy  Assistant  Secretary.  Land  and 

Minerals  Management 

IFR  Doc.  93-1142  Filed  1-15-93;  8:45  am) 

BRUNO  coot  43t0-M~M 


Bureau  of  Land  Management 
[WO-760-03-441 0-01 -241 0J 

Public  Land  and  Resources;  Planning, 
Programming,  and  Budgeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notification  of  Resource 
Management  Planning  Schedule. 

SUMMARY:  Resource  management 
planning  for  the  Bureau  of  Land 
Management  (BLM)  administered  lands 
is  governed  by  regulations  43  CFR 
1610.2(b)  requiring  the  BLM  to  publish 
a  planning  schedule  advising  the  public 
of  the  status  of  resource  management 
plans  (RMP’s)  in  preparation.  Projected 
new  RMP  starts  for  the  3  succeeding 
fiscal  years  are  also  identified  to  provide 
the  public  an  opportunity  to  comment 
on  the  projected  planning  schedule  and 
to  aid  coordination  with  other  agencies. 
SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  new  starts  for  RMP's  are 
projected.  There  are  currently  36  RMP 
efforts  underway  (not  including 
amendments  and  revisions).  Seven  of 
the  RMP's  are  forecasted  to  be 
completed  in  fiscal  year  1993  and  an 


additional  21  to  be  completed  in  fiscal 
year  1994.  These  efforts  are  having  a 
significant  effect  on  the  BLM’s 
capability  to  initiate  new  RMP’s  and 
complete  maintenance/monitoring  and 
implementation  of  the  existing  RMP's. 

Upon  completion  of  a  major  portion 
of  the  current  ongoing  RMP's,  the  BLM 
will  start  a  limited  number  of  new 
RMP’s  or  RMP  revisions  within  the 
current  agency  capability.  A  priority 
ranking  system  will  be  utilized  to 
allocate  the  limited  new  planning 
efforts.  New  starts  for  fiscal  year  1994 
include  the  Lower  Gila  RMP  (Arizona) 
and  Snake  River/Deep  Creek  RMP 
(Idaho).  New  starts  far  1995  include 
Malheur/Jordon  RMP  (Oregon)  and 
Price  RMP  (Utah). 

The  planning  process  begins  with  the 
publication  of  a  Notice  of  Intent  to 
initiate  an  RMP.  Public  notice  and 
opportunity  for  participation  in  each 
RMP  are  provided  as  required  by  the 
regulations  (43  CFR  1610.2(f)). 
Publication  of  the  draft  RMP  and 
associated  draft  environmental  impact 
statement  as  indicated  on  the  schedule 
is  a  key  opportunity  for  public 
comment. 

A  key  to  the  abbreviations  used  is 
provided  after  the  schedule. 

DATES:  Comments  on  the  schedule  shall 
be  submitted  by  February  18, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Director  (WO-760),  Bureau  of  Land 
Management,  rm.  406  LS,  1849  C  Street, 
NW.,  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Walker  or  Bruce  E.  Flinn  on  (202)  653- 
8824. 

Dated:  January  11, 1993. 

CY  Jamison, 

Director. 


Table  1.— Bureau  of  Land  Management  Planning  Schedule 


State,  district  and  resource  area 

Pten  name  and  type  (major  resource/issue) 

Fiscal  year  1993 

Fiscal  year  1994 

i  Fiscal  year  1996 

Fiscal  year  1996 

Alaska: 

DRMP/DEIS 

PRMP/FEIS 

Arizona: 

Phoenix  Kingman . 

Kingman  RMP  (realty.  ACEC.  grazing,  wHd- 
Hfe. 

Lower  GHa  RMP  (realty,  recreation,  wfldWe 

Safcnf  RMP  {recreation,  off-road  vehicles, 
ACEC). 

Cailenfe  RMP  (04G,  realty) . . . 

1 

FEIS/PRMP 

ARMP/ROD 

| 

| 

ARMP/ROO 

NO< 

DRMP/DEIS 

FEIS/PRMP 

Salford  . . _ . . . 

ARMP/ROD 

ARMP/ROO 

California: 

BakersSakt— Caflente . . 

PRMP/FEIS 

ARMP/ROO 

CaStorrte  Desert — Palm 

Springs. 

Uklah — Redding  . . . 

South  Coast  RMP  (O&Q,  realty,  forestry, 
recreation). 

netfong  RMP  (T&E,  forestry,  wildlHo)  _ 

PRMP/FEIS 

ARMP/ROO 

nru 

Colorado: 

Canon  CHy— Royal  Gorge  .. 

Royal  Gorge  RMP  (wild  and  scenic  river, 
grazing,  realty,  OftG,  recreation). 

ARMP/ROO 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 
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Table  1.— Bureau  of  Land  Management  Planning  Schedule— Continued 


State,  district  and  resource  area 

Plan  name  and  type  (major  resourca/lssue) 

Fiscal  year  1993 

Fiscal  year  1994 

Fiscal  year  1995 

Craig— White  River . . 

White  River  RMP  (O&G.  riparian,  T&E, 
grazing,  on  shale). 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROO 

Idaho: 

Boise  Ovryhee . 

Owyhee  RMP  (grazing,  wildlife) . 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROO 

Burley  . 

Snake  River/Deep  Creek  RMP  (grazing,  re¬ 
alty,  wttdttfe). 

NOI 

DRMP/DEIS 

Salmon  Challls . 

Shoshone  Bennett  Hills _ 

ChaHia  RMP  (realty,  grazing,  T&E,  wild  & 
scenic  rivers). 

Bennett  Hilts  RMP  (grazing,  recreation) . 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROO 

PRMP/FEIS 

ARMP/ROO 

Montana: 

Lewtstown— Oudtth  Valley, 
Phillips. 

Judttn/Vattey/Phllllps  RMP  (O&G,  realty, 
off-road  vehicle). 

PRMP/FEIS 

ARMP/ROO 

Miles  Clty-BIg  Dry _ 

Big  Dry  RMP  (realty,  off-road  vehicles)  _ _ 

NOI 

DRMP/DEIS 

PRMP/FEIS 

DRMP/DEIS 

Nevada: 

Battle  Mountain— Tonopah  . 

Las  Vegas— Stateline _ 

Tonopah  RMP  (O&G,  realty) . 

Stateline  RMP  (realty,  T&E  species) _ 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROO 

PRMP/FEIS 

ARMP/ROO 

New  Mexico: 

Las  Cruces— Mimbres  . . 

Mimbres  RMP  (off-road  vehicles,  access, 
realty). 

PRMP/FEIS 

ARMP/ROO 

Roswell — RosweM _ ........ 

Roswell  RMP  (O&G,  mining,  off-road  vehi¬ 
cles). 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Tulsa— Oklahoma _ 

Oklahoma  RMP  (O&G,  coal  leasing) _ 

Texas  RMP  (O&G,  coal  leasing) . . 

DRMP/FEIS 

PRMP/FEIS 

ARMP/ROD 

DRMP/DEIS 

Oregon: 

Coos  Bay _ _ _ 

Coos  Bay  RMP  (forestry,  watershed,  wild¬ 
life,  realty,  ACEC). 

PRMP/FEIS 

ARMP/ROD 

Eugene  _ 

Eugene  RMP  (forestry,  watershed,  ACEC, 
realty). 

PRMP/FEIS 

ARMP/ROO 

Lakevlew — Klamath  Falls  .... 

Klamath  Falls  RMP  (forestry,  watershed, 
wildlife,  range.  ACEC). 

PRMP/FEIS 

ARMP/ROO 

Medford . . 

Medorti  RMP  (forestry,  wildlife,  watershed, 
realty,  ACEC). 

PRMP/FEIS 

ARMP/ROD 

Rosebuig _ _ _ 

Roseburg  RMP  (forestry,  wildlife,  water¬ 
shed,  realty.  ACEC). 

PRMP/FEIS 

ARMP/ROO 

Salem . . 

Vale _ 

Salem  RMP  (forestry,  wildlife,  watershed, 
realty). 

Malheur/Jordan  RMP  (wUdlife,  watershed, 
minerals,  range). 

PRMP/FEIS 

ARMP/ROD 

NOI 

Eastern  States: 

Jackson _ 

Milwaukee  . . . 

Florida  RMP  (lands,  .  minerals,  wildlife, 
recreation). 

Michigan  RMP  (oil  and  gas) . 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

NCH 

Utah: 

Cedar  City— Ka  nab- 

Kanab-Escalante  RMP  (recreation,  wiidftfe) 

DRMP/DEIS 

PRMP/FEIS 

Escalante. 

Dixie  _ _ 

Dixie  RMP  (recreation,  range,  wildlife) - 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Richfield— Henry  Mountain  . 

Henry  Mountain  RMP  (ACEC,  wildlife)  . 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Vernal— Diamond  Mountain 
Price . 

Diamond  Mountain  RMP  (wildlife,  O&G) . 

Price  RMP  (wildlife,  range,  O&G)  _ _ 

PRMP/FEIS 

ARMP/ROO 

NOI 

Moab— Grand _ 

Grand  RMP  Revision  (O&G,  wiidUfe,  recre¬ 
ation). 

NOI 

DRMP/DEIS 

PRMP/FEIS 

Wyoming: 

Casper — Newcastle . 

Newcastle  RMP  (O&G)  . 

PRMP/FEtS 

ARMP/ROD 

Buffalo . 

Buffalo  RMP  revision  (O&G,  wildlife,  range) 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROD 

Rock  Springs — Green  River 

Green  River  RMP  (O&G,  grazing,  wild 
horses,  cultural  resources). 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROO 

Wortand— Grass  Creek _ 

Grass  Creek  RMP  (wildlife,  watershed)  ...... 

DRMP/DEIS 

PRMP/FEIS 

ARMP/ROO 

Fiscal  year  1996 


PRMP/FEIS 


PRMP/FEIS 


PRMP/FEIS 

ARMP/ROO 


DRMP/DEiS 


DRMP/DEIS 

ARMP/ROO 


DRMP/DEIS 

ARMP/ROO 


Key  to  planning  tchedule  afabrevietione:  ACEC— Area  d  Critical  Environmental  Concern;  ARMP/ROO— Approved  Reeouroe  Management 
Resource  Management  Plan  and  Oratt  Environmental  Impact  Statement  PRMP/FEIS— Proposed  neeource  Management  Plan  and  Final 
Intent;  040—011  and  Gas. 


Plan  and  Record  of  Decision;  DRMP/DEIS— Oral! 
Environmental  Impact  Statement  NOI— Notice  of 


[FR  Doc.  93-1144  Filed  1-15-93;  8:45  ami 
BILLING  CODE  4310-44-M 


[ID-030-03-4320-12] 

Idaho  Falls  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Meeting  of  the  Idaho  Falls 
District  Grazing  Advisory  Board. 

SUMMARY:  The  Idaho  Falls  District 
Grazing  Advisory  Board  will  meet 
Thursday,  February  18, 1993.  Notice  of 
this  meeting  is  in  accordance  with 
Public  Law  92—463.  The  meeting  will 
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begin  at  9  a.m.  at  the  Idaho  Falls  District 
Office  at  940  Lincoln  Road,  Idaho  Falls, 
Idaho.  The  meeting  is  open  to  the 
public;  public  comments  will  be 
accepted  from  9:30  a.m.  to  10  a.m. 

The  agenda  includes,  but  is  not 
limited  to  drought  conditions,  weed 
control,  Deep  Creek  pipeline,  and 
project  funding  to  include  both  8100 
and  Advisory  Board  projects. 

Detailed  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  review 
during  regular  business  hours  (7:45  a.m. 
to  4:30  p.m.,  Monday  through  Friday) 
within  30  days  following  the  meeting. 

Dated:  January  7, 1993. 

Lloyd  H  Ferguson, 

District  Manager. 

[FR  Doc.  93-1193  Filed  1-15-93;  8:45  am) 

BILLING  CODE  4310-66-M 


[OR-030-03-4333-01 :  G 3-081] 

Vale  District  Multiple-Use  Advisory 
Council;  Meeting 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  in  accordance 
with  Public  Law  92-463  that  a  meeting 
of  the  Vale  District  Multiple-Use 
Advisory  Council  will  be  held  February 
3, 1993. 

The  agenda  of  the  meeting  will 
include:  Bureau  of  Reclamation 
Withdrawal  Review;  Forest  Health; 
Section  7  Consultation  on  Salmon;  4- 
Way  Exchange  program  along  the 
Grande  Ronde;  Update  on  Vale  District 
Wild  Horse  program  as  it  relates  to 
Drought. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  or  may  file 
written  statements  for  the  Council’s 
consideration.  Anyone  wishing  to  make 
oral  statements  may  do  so  at  1:00  p.m. 
on  the  day  of  the  meeting. 

Summary  minutes  of  the  Council’s 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection,  or  personal  copies 
may  be  purchased  for  the  cost  of 
duplication,  within  30  days  of  the 
meeting. 

DATES:  The  meeting  will  begin  at  10  a.m. 
MST  Wednesday,  October  20, 1992. 
ADDRESSES:  The  meeting  will  take  place 
in  the  conference  room  of  the  District 
Office,  100  Oregon  Street,  Vale,  Oregon 
97918. 

FOR  FURTHER  INFORMATION  CONTACT: 


Jeanette  Davis,  Bureau  of  Land 
Management,  Vale  District,  100  Oregon 
Street.  Vale,  OR  97918  (Telephone  503 
473-3144). 

James  E.  May, 

District  Manager. 

(FR  Doc.  93-1194  Filed  1-15-93:  8:45  ami 
BILLING  CODE  4310-33-M 


[N V-930-421 0-04;  N-54527J 

Opening  Order,  Public  Lands;  Elko 
County,  NV;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice;  Opening  Order 
Corrected  and  Amended,  Nevada. 

SUMMARY:  The  Opening  Order  published 
in  the  Federal  Register  on  September 

11. 1992  is  hereby  corrected  as  to  the 
legal  description  of  one  parcel  and 
amended  to  include  additional  lands 
that  were  inadvertently  omitted. 
EFFECTIVE  DATE:  February  18. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Clark,  Nevada  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  12000, 
Reno,  NV  89520,  (702)  785-6530. 
SUPPLEMENTARY  INFORMATION:  In  the 
Opening  Order  published  on  September 

11. 1992  (57  FR  41773;  FR  Doc.  92- 
21967),  under  T.  40  N.,  R.  52  E.,  sec.  33, 
the  legal  description  is  hereby  corrected 
to  read  WV2NWV4SEV4, 

SEY4NWV4SEV4,  WV2W’/*SEV4SEV4. 

Said  Opening  Order  is  also  hereby 
amended  to  include  the  following 
described  lands,  containing  137.06  acres 
in  Elko  County: 

Mount  Diablo  Meridian,  Nevada 

T.  40  N.,  R.  55  E„ 

Sec.  36,  lots  9-14. 

T.39N.,  R.  56  E., 

Sec.  31,  EV2EV2SWV4SEV4. 

T.  44  N„  R.  56  E.. 

Sec.  7.  lot  16. 

T.  42  N.,R.  60  E^ 

Sec.  5,  lot  8. 

T.  32  N..  R.  61  E.. 

Sec.  18,  lot  12. 

T.  38  N.,  R.  62  E.. 

Sec.  30,  lot  12. 

T.  42  N.,R.  62  E., 

Sec.  34,  lots  5  and  6. 

T.  38  N..R.  63  E., 

Sec.  30.  lots  13.  20-23,  26  and  27. 

At  10  a.m.  on  February  18, 1993,  the 
lands  described  above  will  be  open  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  prior  to  or  at  10  a.m.  on 
February  18, 1993,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 


received  thereafter  will  be  considered  in 
the  order  of  filing. 

At  10  a.m.  on  February  18, 1993,  the 
lands  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
lands  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

The  lands  remain  open  to  mineral 
leasing. 

Billy  R.  Templeton, 

State  Director,  Nevada. 

IFR  Doc.  93-1087  Filed  1-15-93;  8:45  ami 
BILUNG  CODE  4310-HC-M 


[G-910-G3-001 5-4210-04;  NMNM  87010] 

Albuquerque  District,  New  Mexico; 
Beatty  Action;  Exchange,  Federal 
Surface  in  Santa  Fe  County,  NM  for 
Private  Surface  Within  Cibola  County 
Adjacent  to  the  El  Maipais  National 
Conservation  Area  Near  Grants,  NM 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action  on 
Proposed  Land  Exchange. 


CORRECTION:  In  notice  document  92- 
23122  in  the  third  column  of  page  44199 
in  the  issue  of  Thursday,  September  24, 
1992,  make  the  following  correction: 
The  land  description  for  the  Federal 
surface  estate.  New  Mexico  Principal 
Meridian,  T.  12  N.,  R.  10  E.,  in  sec.  29, 
"lots  1,3”  should  read  "lots  2,3”. 

Dated:  January  12, 1993. 

Patty  McLean, 

Acting  District  Manager. 

(FR  Doc.  93-1203  Filed  1-15-93;  8:45  ami 
BILLING  CODE  4310-FB-N 


[AZ-01 0-93-421 2-08] 

Arizona  Strip  Resource  Management 
Plan;  Notice  of  Intent  to  Amend 

AGENCY:  Bureau  of  Land  Management, 
Arizona  Strip  District,  Interior. 
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ACTION:  Notice  of  Intent  to  Amend  the 
Arizona  Strip  Resource  Management 
Plan,  Arizona. 

SUMMARY:  Pursuant  to  the  BLM  Planning 
Regulations  (43  CFR  1600)  this  notice 
advises  the  public  that  the  Arizona  Strip 
District,  Bureau  of  Land  Management,  is 
proposing  to  amend  the  Arizona  Strip 
Resource  Management  Plan  and 
consider  a  proposal  to  identify  for 
possible  exchange  the  following  tracts  of 
public  land: 

Gila  and  Salt  River  Meridian,  Arizona 
T.  40  N..  R.  15  W., 

Sec.  4,  Lot  1  (part) — that  portion  that  is  on 
the  bluff  above  the  Virgin  River. 

Cadastral  survey  required.  30  acres 
(approximately); 

T.  40  N.,  R.  16  W., 

Sec.  35,  SWV*SWV«,  40  acres; 

T.  41  N.,  R.  11  W., 

Sec  3,  WViWVi,  160  acres, 

Sec.  4,  EV2,  E'AW%,  480  acres. 

Sec.  9,  NVi,  SW'/i,  WVtSEy-i,  560  acres; 
T.41N..R.15  W., 

Sec.  28,  SWV*SWV*SWV4(part)— a  small 
triangle  southwest  of  the  county  road 
right-of-way.  Cadastral  survey  required. 

5  acres  (approximately); 

T.  42  N.,R.  11  W.f 
Sec.  33,  Lots  1, 2,  SE’A,  220.1  acres. 

Sec  34  Lots  3, 4,  SWV4,  220.1  acres. 

Th8  main  issue  anticipated  in  this 
plan  amendment  is  whether  the 
proposed  exchange  is  in  the  public 
interest. 

A  land  use  plan  amendment  and 
environmental  assessment  will  be 
prepared  for  the  subject  lands  by  an 
interdisciplinary  team  including  range, 
wildlife,  hydrology,  lands,  soils, 
recreation,  minerals,  forestry,  and 
cultural  resource  specialists. 

DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
address  shown  below  on  or  before 
February  18, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  Bureau  of  Land 
Management,  Arizona  Strip  District,  390 
N.  3050  East,  St.  George,  Utah  84770. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Cropper,  Shivwits  Resource  Area 
Manager,  Bureau  of  Land  Management, 
225  N.  Bluff  St.,  St.  George,  Utah  84770, 
(801)  673-3545,  to  obtain  additional 
information  regarding  this  plan 
amendment.  The  existing  land  use  plan 
and  maps  are  available  for  review  at  the 
Shivwits  Resource  Area  office  in  St. 
George,  Utah. 

SUPPLEMENTARY  INFORMATION: 

Publication  of  this  notice  will  segregate 
the  public  lands  described  in  this  Notice 
from  the  public  lands  laws,  including 
the  mining  and  mineral  leasing  laws. 
The  segregative  effect  of  this  Notice  on 
the  public  lands  shall  end  upon 


issuance  of  patent,  or  two  (2)  years  from 
the  publication,  January  19, 1995, 
whichever  occurs  first 
Dated:  January  5, 1993 
Raymond  Mapston. 

Arizona  Strip  District  Manager. 

[FR  Doc.  93-910  Filed  1-15-93;  8:45  am] 
BILLING  CODE  4310-32-M 


Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  Lost  River  Sucker  (Deltistes 
luxatus)  and  Shortness  Sucker 
(Chasmistes  brevlrostris)  for  Review 
and  Comment 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Lost  River  sucker 
[Deltistes  luxatus)  and  shortnose  sucker 
Chasmistes  brevirostris ).  These  fishes 
occur  in  the  Klamath  Basin  of  south¬ 
central  Oregon,  Klamath  County,  and 
north-central  California,  Modoc  and 
Siskiyou  counties.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  Comments  from  all  interested 
parties  must  be  received  on  or  before 
February  18, 1993  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
this  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Sacramento  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
room  E-1803,  Sacramento,  California 
95825-1846  (phone  916-978-4866)  or 
Assistant  Regional  Director,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue,  Portland,  Oregon 
97232-4181  (phone  503-231-6241). 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
Sacramento,  California  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Sacramento,  California  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Sorensen  at  the  above  Sacramento, 
California  address  (phone  916/978- 
4866). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
plants  or  animals  to  the  point  where 
they  are  again  secure,  self-sustaining 


members  of  their  ecosystem  is  a  primary 
goal  of  the  U.S.  Fish  and  Wildlife 
Service’s  endangered  species  program. 

To  help  guide  the  recovery  effort,  the 
Service  is  working  to  prepare  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  site  specific  management 
actions  considered  necessary  for 
conservation  and  survival  of  the  species, 
establish  objectives,  measurable  criteria 
for  the  recovery  levels  for  downlisting 
or  delisting  of  species,  and  estimate  the 
time  and  cost  needed  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq .)  requires  the  development  of 
recovery  plans  for  species  listed  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Lost  River  and  shortnose  suckers  are 
threatened  with  extinction  throughout 
their  range.  Once  abundant  enough  to 
support  large  spawning  runs  in  Upper 
Klamath  Lake  tributaries,  a  cannery, 
several  other  commercial  operations 
that  processed  fish  oil,  dried  fish,  and 
other  products  on  the  Lost  River,  the 
populations  of  these  species  have 
declined  precipitously.  The  principle 
causes  of  decline  for  these  suckers  have 
been  the  conversion  of  marsh  habitat  for 
agricultural  purposes,  the  resulting 
deterioration  in  water  quality,  loss  of 
spawning  habitat  caused  by  damming  of 
rivers  and  creeks,  manipulation  of 
reservoir  water  levels  for  irrigation 
purposes,  competition  and  predation  by 
introduced  species,  and  fragmentation 
of  these  species’  ranges  as  a  result  of 
damming  and  diversion  of  rivers. 

In  addition  to  this  public  notice  of 
review,  this  draft  recovery  plan  will  be 
distributed  for  review  by  members  of 
the  Klamath  Basin  Sucker  Working 
Group  and  all  public  agencies  with 
statutory  responsibilities  to  participate 
in  recovery  actions  for  these  species.  In 
a  court  settlement  of  a  lawsuit  filed  by 
the  Oregon  Natural  Resources  Council, 
the  Service  has  agreed  to  an  accelerated 
completion  date  of  the  Lost  River  sucker 
and  shortnose  sucker  recovery  plan.  The 
recovery  plan  will  reflect  consideration 
of  all  material  and  comments  received 
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during  this  comment  period  prior  to  its 
approval  as  a  final  document 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Lost  River  and  shortnose  sucker 
recovery  plan.  All  comments  received 
by  the  date  specified  above  will  be 
considered  prior  to  the  approval  of  the 
plan. 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0. 

Dated:  January  12, 1993. 

William  E.  Martin, 

Acting  Regional  Director. 

(FR  Doc.  93-1140  Filed  1-15-93;  8:45  ami 
BILLING  COOC  4310-6S-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

-  Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  9, 1993.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 

DC  20013-7127.  Written  comments 
should  be  submitted  by  February  3, 

1993. 

Patrick  W.  Andrus, 

Acting,  Chief  of  Registration,  National 
Register. 

KENTUCKY 

Pulaski  County 

Battle  of  Mill  Springs  Historic  Areas, 

Roughly,  three  discontiguous  areas,  one  S 
of  Nancy,  one  in  Mill  Springs  and  one  to 
the  N  across  the  Cumberland  R.,  Nancy 
vicinity,  93000001 

MASSACHUSETTS 
Hampden  County 

Ludlow  Village  Historic  Districts,  Roughly 
bounded  by  Winsor,  Sewall  and  State  Sts. 
and  the  Chicopee  R.  and  crossing  the 
Chicopee  R.  above  Red  Bridge  Rd.,  Ludlow, 
93000009 

Hampshire  County 

Lincoln — Sunset  Historic  District,  Roughly, 
Lincoln  Ave.  from  Northampton  Rd.  to 
Fearing  St.,  Amherst,  93000008 
Prospect — Gaylord  Historic  District,  Roughly, 
Prospect  St.  from  Northampton  Rd.  to 
Hallock  St  and  Gaylord  and  Amity  Sts.  W 


from  Prospect  toward  Lincoln  Ave., 
Amherst,  93000007 

Middlesex  County 

Fletcher,  Henry,  House,  224  Concord  Rd., 
Westford,  93000010 

Proctor,  John,  House,  218  Concord  Rd., 
Westford,  93000011 

OREGON 

Douglas  County 

Gardiner  Historic  District,  Roughly  bounded 
by  3rd,  Camp,  2nd,  Pitt,  Spring,  Front  and 
Garden  Sts.,  Gardiner,  93000003 

TEXAS 

Burleson  County 

Reeves — Homack  House,  405  W.  Fox  St., 
Caldwell,  93000002 

VIRGINIA 

Charles  City  County 

Mount  Stirling,  VA  155  E  side,  3200  ft  NNE 
of  jet.  with  VA  614,  Providence  Forge 
vicinity,  93000005 

Clarke  County 

Guilford,  VA  644  S  side,  0.5  mi.  W  of  jet. 
with  VA  658,  White  Post  vicinity, 
93000004 

Northampton  County 

Oak  Grove,  VA  630  N  side,  1  mi.  W  of  jet. 
with  US  13.  Eastville  vicinity,  93000006 

[FR  Doc.  93-1137  Filed  1-15-93;  8:45  am] 

BILLING  CODE  41M-46-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-378X] 

Curtis  Milbum  &  Eastern  Railroad 
Co. — Abandonment  Exemption — in 
Lewis  County,  WA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-10904  the  abandonment  by 
Curtis  Milbum  &  Eastern  Railroad 
Company,  of  11-miles  of  rail  line  in 
Lewis  County,  WA,  between  milepost 
0.0  at  CM&E  Junction,  WA,  and 
milepost  10.0  near  Curtis,  WA. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
18, 1993.  Formal  expressions  of  intent 
to  file  an  offer 1  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  January  29, 1993,  petitions  to 
stay  must  be  filed  by  February  3, 1993, 


1  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  I.C.C.2d  164  (1967). 


and  petitions  for  reconsideration  must 
be  filed  on  February  16, 1993.  Requests 
for  public  use  conditions  must  be  filed 
by  February  8, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-378X  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and 

(2)  Petitioner’s  representative:  Adam  M. 
Mycyk,  1350  New  York  Avenue,  NW., 
suite  800,  Washington,  DC  20005- 
4797. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION:  Additional 
information  is  contained  in  the 
Commission’s  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 
Decided:  December  30, 1992. 

By  the  Commission,  Chairman  Philbin, 
Vice  Chairman  McDonald,  Commissioners 
Simmons  and  Phillips. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-1197  Filed  1-15-93;  8:45  am] 
BILLING  CODE  7045-01 -M 


[Docket  No.  AB-337  (Sub-No.  IX)] 

Dakota,  Minnesota  &  Eastern 
Railroad— Abandonment  Exemption- 
In  Brookings,  Hamlin,  Deuel,  and 
Codington  Counties,  SD 

Dakota,  Minnesota  &  Eastern  Railroad 
Corporation  (DM&E)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  39.7-mile  line  of  railroad 
between  milepost  2.5,  near  Brookings, 
and  milepost  42.2,  near  Watertown,  in 
Brookings,  Hamlin,  Deuel,  and 
Codington  Counties,  SD. 

DM&E  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
and  (3)  no  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  DM&E  has  also  certified 
that  it  has  complied  with  the 
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requirements  at  49  CFR  1105.11  and  49 
CFR  1152.50(d)(1)  (notice  to  government 
agencies). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  snail  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
18, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,1 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by  January 
29, 1993.3  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  8, 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 

Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Byron  D. 
Olsen,  1935  Piper  Jaffray  Tower,  222  S. 
Ninth  St.,  Minneapolis,  MN  55402. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effect,  if  any,  on  the 
environmental- or  historic  resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by 
January  22, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 

DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief,  SEE,  at  (202)  927-6248. 

Comments  on  environmental  and 
historic  preservation  matters  must  be 

1 A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Rail  Lines.  5  l.C.C.2d  377  (1989). 

Any  entity  seeking  a  stay  involving  environmental 
concerns  is  encouraged  to  file  its  request  as  soon 
as  possible  in  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
date  of  this  exemption. 

2  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist,  4  I.C.C.2d  164  (1987). 

3  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 
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filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Decided:  January  8, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-1196  Filed  1-15-93;  8:45  am] 

BILLING  CODE  7036-01 -M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Don 
Wolfrey,  on  (202)  514—4115.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
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Budget,  Washington,  DC  20503,  and  to 
Mr.  Don  Wolfrey,  DOJ  Clearance  Officer, 
SPS/JMD/850  WCTR,  Department  of 
Justice,  Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Certification  by  Designated  School 
Official 

(2)  Form  1-538.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The  form 
is  primarily  used  by  nonimmigrant 
students  to  request  off-campus 
employment  authorization 
certification  from  a  designated  school 
official  (DSO).  DSO’s  use  the  form  as 
a  notification  procedure  to  update  the 
Immigration  and  Naturalization 
Service’s  Student  School  System. 

(5)  150,000  annual  responses  at  .063 
hours  per  response 

(6)  9,450  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Request  for  Verification  of 
Naturalization 

(2)  Form  N-25.  Immigration  and 
Naturalization  Service 

(3)  One  time  only 

(4)  Individuals  or  households.  The 
information  is  used  to  obtain 
information  from  the  records  of  a 
clerk  of  court  which  may  be  needed 
by  a  person  applying  for  benefits 
under  various  provisions  of  the 
Immigration  and  Nationality  Act. 

(5)  1,000  annual  responses  at  .25  hours 
per  response 

(6)  250  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Request  for  Information  Selective 
Service  Files 

(2)  Form  N-422.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  from  Selective 
Service  to  determine  eligibility  for 
naturalization  as  provided  in  the 
Immigration  and  Nationality  Act. 

(5)  2,000  annual  responses  at  .166  hours 
per  response 

(6)  333  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Application  for  Advance  Permission 
to  Enter  as  Nonimmigrant 

(2)  Form  1-192.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  by  aliens  seeking 
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a  waiver  of  inadmissibility  for  entry 
into  the  U.S.  as  nonimmigrants  under 
section  212  (d)(3)  of  the  Immigration 
and  Nationality  Act. 

(5)  5.000  annual  responses  at  .25  hours 
per  response 

(6)  1,250  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Application  for  Removal 

(2)  Form  N-243.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  to  determine 
eligibility  of  an  applicant  under 
section  250  of  the  Immigration  and 
Nationality  Act,  which  provides  that 
an  alien  in  the  U.S.  who  has  fallen 
into  distress  or  needs  public  aid,  may 
apply  for  removal  from  the  U.S.  at 
government  expense. 

(5)  41  annual  responses  at  .166  hours 
per  response 

(6)  7  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Request  for  Cancellation  of  Public 
Charge  Bond 

(2)  From  1-356.  Immigration  and 
Naturalization  Service 

(3)  One  time  only 

(4)  Individuals  or  households.  The 
information  is  used  to  determine  if  a 
bond  posted  on  behalf  of  an  alien  in 
the  U.S.  should  be  cancelled. 

(5)  2,000  annual  responses  at  .25  hours 
per  response 

(6)  500  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Request  to  Enforce  Affidavit  of 
Financial  Support  and  Intent  to 
Petition  for  Custody  for  Public  Law 
97-359  Amerasian 

(2)  Form  1-363.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  to  determine 
whether  an  affidavit  of  financial 
support  and  intent  to  petition  for  legal 
custody,  Form  361,  requires 
enforcement  This  action  is  necessary 
because  of  Public  Law  97-359, 
relating  to  immigration  benefits  for 
certain  Amerasian  aliens. 

(5)  50  annual  responses  at  .50  hours  per 
response 

(6)  25  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Passenger  List,  Crew  List 

(2)  Form  1—418.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Businesses  or  other  for-profit  The 
information  is  prescribed  by  the 
Attorney  General  for  the  Service  for 
use  by  masters,  owners  or  agents  of 


vessels  in  complying  with  sections 
231  and  251  of  the  Immigration  and 
Nationality  Act. 

(5)  95,000  annual  responses  at  1.00  hour 
per  response 

(6)  95,000  annual  burden  hours 

(7)  Not  applicable  under .3504(h) 

(1)  Application  for  Waiver  of  the 
Foreign  Residence  Requirement  of 
Section  212(e)  of  the  Immigration  end 
Nationality  Act 

(2)  Form  1-612.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  provided  by  an  alien  to 
request  a  waiver  of  the  foreign 
residence  requirement. 

(5)  1,300  annual  responses  at  .332  hours 
per  response 

(6)  432  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Existing  Collection  in  Use  Without  an 

OMB  Central  Number 

(1)  Request  for  Hearing  on  a  Decision  in 
Naturalization  Proceedings  under 
section  336  of  the  Immigration  and 
Nationality  Act 

(2)  Form  N-336.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This  form 
will  be  used  by  applicants  for 
naturalization  to  request  a  new 
hearing  after  their  application  for 
naturalization  was  denied. 

(5)  5,000  annual  responses  at  2.75  hours 
per  response 

(6)  13,750  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Public  comment  on  these  items  is 

encouraged. 

Dated:  January  13, 1993. 

Don  Wotfrey, 

Department  Clearance  Officer,  Department  of 

Justice. 

(FR  Doc.  93-1170  Filed  1-15-93;  8:45  am] 

BILLING  CODE  4410- tO-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  S.T. 
Taylor  Corp.,  et  al.,  Civ.  No.  92-2875- 
CJV-NESBU  r,  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Florida,  on 
December  21, 1992.  That  action  was 
brought  against  defendants  pursuant  to 
the  Comprehensive  Environmental 


Response,  Compensation,  and  Liability 
Act  (CERCLA)  for  payment  of  past  costs 
incurred,  and  future  costs  to  be 
incurred,  by  the  United  States  at  the 
Gold  Coast  Oil  Superfund  Site  in 
Miami,  Florida.  (Soil  remediation  and 
on-site  construction  of  a  groundwater 
treatment  system  have  been  completed 
pursuant  to  an  earlier  decree  with  a 
different  group  of  settlors.)  This  decree 
requires  the  settlors  to  pay  $780,000  in 
satisfaction  of  the  United  States  claims 
against  them  for  response  costs  incurred 
and  to  be  incurred  at  the  site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  S.T. 
Taylor  Corp.,  et  al.,  D.J.  Ref.  90-11—3- 
450. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United  . 
States  Attorney  for  the  Southern  District 
of  Florida,  155  South  Miami  Avenue, 
Miami,  Florida  33130;  at  the  Region  IV 
office  of  the  Environmental  Protection 
Agency,  345  Court  land  Street,  NE., 
Atlanta,  Georgia  30365;  and  at  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue.  NW.,  Box  1097, 
Washington,  DC  20004,  202-347-2072. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $9.75  for  the 
Gold  Coast  decree  (25  cents  par  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  v.  S.T.  Taylor  Corp.,  et  al.,  D.J. 
Ref.  90-11-3-450. 

John  G  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-1167  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Native 
American  Programs,  Proposed  Total 
Allocations,  Allocation  Formulas  and 
Formula  Rationales  for  Program  Year 
1993  Regular  Program  and  Calendar 
Year  1993  Summer  Youth  Employment 
and  Training  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  publishing  the 
proposed  native  American  allocations, 
distribution  formulas  and  rationales  for 
the  Program  Year  1993  (July  1, 1993- 
June  30, 1994)  Title  FV-A  regular 
program  funded  under  the  Job  Training 
Partnership  Act  and  for  the  Calendar 
Year  1993  Summer  Youth  Employment 
and  Training  Program  funded  under 
Title  II-B  of  the  Job  Training 
Partnership  Act. 

DATES:  Written  comments  on  this 
proposal  are  invited  and  must  be 
received  on  or  before  February  12, 1993. 


ADDRESSES:  Send  written  comments  to 
Mr.  Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  Room  N- 
4641, 200  Constitution  Avenue,  NW„ 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Gloria  Duus,  phone:  (202)  219-5504 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  162  of  the  Job  Training 
Partnership  Act  (JTPA),  the 
Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  publishes  the  proposed 
allocations,  allocation  formulas  and 
rationales  for  those  formulas  for  Native 
American  grantees  to  be  funded  under 
JTPA,  Title  IV-A,  section  401  and  JTPA 
Title  II-B.  The  total  amounts  to  be 
allocated  are  $61,871,000  for  the 
Program  Year  1993  JTPA,  Title  IV-A, 
section  401  regular  program,  and 
$12,419,308  for  the  JTPA  Title  II-B 
Summer  Youth  Employment  and 
Training  Program  (SYETP)  for  the 
summer  of  Calendar  Year  1993. 

The  planning  estimates  reflect  the 
existing  grantees  and  their  currently 
assigned  areas,  and  are  subject  to  change 
for  such  reasons  as  Administrative  Law 
Judge  decisions,  the  possibility  that  a 


grantee  will  want  to  have  its  designation 
withdrawn,  legislative  changes,  et  al. 

The  formula  for  JTPA,  Title  IV-A, 
section  401  provides  that  25  percent  of 
the  funding  will  be  based  on  the  number 
of  unemployed  Native  Americans  in  the 
grantee’s  area,  and  75  percent  will  be 
based  on  the  number  of  poverty-level 
Native  Americans  in  the  grantee’s  area. 

The  formula  for  allocating  the  JTPA, 
Title  II-B,  SYETP  funds  divides  the 
funds  among  eligible  recipients  based 
on  the  proportion  that  the  number  of 
Native  American  youths  in  a  recipient’s 
area  bears  to  the  total  number  of  Native 
American  youths  in  all  eligible 
recipients’  areas. 

The  rationale  for  the  above  formulas 
is  that  the  number  of  poverty-level 
persons,  unemployed  persons  and 
youths  among  the  Native  American 
population  is  indicative  of  the  need  for 
training  and  employment  funds. 

Statistics  on  poverty-level  persons, 
unemployed  persons  and  youths  among 
Native  Americans  used  in  the  above 
programs  are  derived  from  the 
Decennial  Census  of  the  Population, 
1980. 

Signed  at  Washington,  DC  this  12th  day  of 
Jan.  1993. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 


U.S.  DEPARTMENT  OF  LABOR  EMPLOYMENT  AND  TRAINING  ADMINISTRATION  PY  1993  TITLE  IV-A  AND  PY  1992  II- 
B  (Summer  1993)  Proposed  Allotments  for  Native  Americans 

[December  15, 1992] 


PY  1993  title  IV-A 

PY  1992  II-B  (summer  1992) 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

Inter-Tribal  Council  <J  Alabama,  669,  South  Lawrence  Street,  Montgomery, 
Alabama  36104  Grant  Number.  99-1-3624-55-255-02  . 

303,687 

242,950 

60,737 

0 

0 

0 

Poarch  Band  ot  Creek  Indians,  NCR  89 A,  Box  85— B,  Atmore,  Alabama, 
36502  Grant  Number  99-1-0648-55-173-02  . 

99,500 

79,600 

19,900 

2,253 

1,802 

451 

Aleuttan/PribHot  Islands  Association  Inc.,  401  East  Fireweed  Lane,  Suite 
201,  Anchorage,  Alaska  99503-2111,  Grant  Number  99-0117-55-139- 
02 . . 

48,067 

38,470 

9,617 

33,257 

26,606 

8,651 

Association  of  Village  Council  Presidents,  Pouch  219,  Bethel,  Alaska, 
99559,  Grant  Number  99-1-2713-55-210-02  . 

571,601 

457,281 

114,320 

249,920 

199,936 

49,964 

Bristol  Bay  Native  Association,  P.O.  Box  310,  Dillingham,  Alaska  99576, 
Grant  Number  99-1-0116-55-158-02 . 

141,694 

113,355 

28,339 

75,886 

60,709 

15,177 

Central  Council  of  TMngtt  and  Hakta  Indian  Tribes  of  Alaska,  320  W, 
Willoughby,  Suite  300,  Juneau,  Alaska,  99801,  Grant  Number  99-1- 
0114-55-136-02 . . . . 

177,371 

141,897 

35,474 

124,825 

99,860 

24,965 

Cook  Inlet  Tribal  Council,  670  West  Fireweed  Lane— Suite  200,  Anchorage, 
Alaska  99503,  Grant  Number  99-1-3402-55-243-02  . .... 

367,187 

293,750 

73,437 

192,239 

153,791 

38,448 

Kawerak  Incorporated,  P.O.  Box  948,  Nome,  Alaska  99762,  Grant  Number 
99-1-0123-55-141-02  . 

223,259 

178,607 

44,652 

88,324 

70,659 

17,665 

Kenaitze  Indian  Tribe,  P.O.  Box  968,  Kenai,  Alaska  99611,  Grant  Number 
99-1-0089-55-135-02  . 

30,459 

24,367 

6,092 

16,763 

13,410 

3,353 

Kodiak  Area  Native  Association,  402  Center  Avenue,  Kodiak,  Alaska 
99615,  Grant  Number  99-1-0115-55-137-02  . 

64,556 

51,645 

12,911 

32,065 

25,668 

6,417 

Maniilaq  Manpower,  P.O.  Box  725,  Kotzebue,  Alaska  99752,  Grant  Num¬ 
ber  99-1-0124-55-142-02  . 

175,194 

140.155 

35,039 

85,079 

68,063 

17,016 

Metis katia  Indian  Community,  P.O.  Box  8,  Metlakatla,  Alaska  99926,  Grant 
Number  99-1-0064-55-121-02  . . . 

15,895 

12,716 

3,179 

17,484 

13,967 

3,497 

North  Pacific  Rim,  3300  C  Street,  Anchorage,  Alaska  99503,  Grant  Num¬ 
ber  99-1-0118-55-140-02  . . . . 

58,305 

46,644 

11,661 

25,055 

20,044 

5,011 

Sitka  Community  Association,  456  KatUan  Street  Sitka,  Alaska  99635 
Grant  Number  99-1-1776-55-254-02 . 

43,689 

35,111 

8,778 

36,321 

29,057 

7,264 

Tanana  Chiefs  Conference,  Inc.,  122  First  Avenue,  Fairbanks,  Alaska 
99701,  Gran*  Number  99-1-3109-55-227-02  . 

389,520 

311,616 

77,904 

206,750 

165,400 

41,350 
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U.S.  Department  of  Labor  Employment  and  Training  Administration  PY  1993  Title  IV-A  and  PY  1992  II- 
B  (Summer  1993)  Proposed  Allotments  for  Native  Americans— Continued 

(December  IS,  1992] 


Grantee 

PY  1993  title  IV-A 

PY  1992  II— B  (summer  1992)  j 

Total 

Program  | 

Cost  pool 

Total 

Program 

Cost  pool 

Affiliation  of  Arizona  Ind.  Cntrs.  Inc.,  1515  East  Osborne  Rd.,  The  Annex, 
Phoenix,  Arizona  85014,  Grant  Number  99-1-0268-55-158-02  . - 

257,653 

51,531 

0 

0 

-  0 

American  Indian  Assoc,  of  Tucson,  P.O.  Box  2307—131  East  Broadway, 
First  Floor,  Tucson,  Arizona  85705,  Grant  Number  99-1-0492-55-164- 

336,208 

67,242 

0 

0 

0 

Colorado  River  Indian  Tribes,  Route  1,  Box  23-6,  Parker,  Arizona  85344, 
Grant  Number  99-1-0498-55-165-02 . 

82,342 

■TTZ1 

16,468 

29,922 

23,938 

5,984 

Gila  River  Indian  Community,  Box  97,  Sacaton,  Arizona  85247,  Grant  Num¬ 
ber  99-1-0054-55-116-02  . 

492,347 

98,469 

128,880 

103,104 

25,778 

Hop!  Tribal  Council,  Box  123,  Kykotsmovi,  Arizona  86039,  Grant  Number 
99-1-0057-55-117-02  _ _ _ .„. _ 

385,811 

308,649 

77,162 

102,564 

82,501 

20,513 

Indian  Dev.  Dist.  of  Arizona,  Inc.,  4560  North  19th  Ave..  Suite  200,  Phoe¬ 
nix,  Arizona  85015,  Grant  Number  99-1-0053-55-115-02  . 

112,515 

90,012 

22,503 

41,819 

33,455 

8364 

Native  Americans  for  Community  Action,  2717  North  Steves  Boulevard, 
Suite  11.  Flagstaff.  Arizona  86004,  Grant  Number  99-1-1777-55-193- 

114,685 

91,748 

22,937 

0 

' 

0 

0 

Navajo  Tribe  of  Indtans,  P.O.  Box  1889,  Window  Rock,  Arizona  86515, 
Grant  Number  99-1-0059-55-119-002  . 

6,837,760 

5,470,208 

1,367,552 

2,261,627 

1,809,302 

452,325 

Pasoua  Yagui  Tribe,  7474  S.  Camino  De  Oeste,  Tucson,  Arizona  85746, 
Gram  Number:  99-1-3289-55-237-02 . 

38,658 

30,926 

7,732 

8,922 

7,138 

1,784 

Phoenix  Indian  Center,  Inc.,  2601  North  Third  Street— Suite  100,  Phoenix, 
Arizona  85004,  Gram  Number  99-1-0195-55-153-02  . 

707,392 

565,914 

141,478 

0 

0 

0 

Sail  River  Pima— Maricopa  Ind.  Common. ,  Route  1,  Box  216,  Scottsdale, 
Arizona  85256,  Gram  Number  99-1-0476-55-162-02  . 

96,255 

77,004 

19,251 

44,793 

35,834 

8,959 

San  Carlos  Apache  Tribe,  P.O.  Box  ‘O',  San  Carlos,  Arizona  85550,  Gram 
Number  99-1-0173-55-149-02  . 

314,023 

251,218 

62,805 

112,748 

90,198 

22,550 

Tohono  OOdham  Nation,  P.O.  Box  837,  Sells,  Arizona  85634,  Grant  Num¬ 
ber  99-1-0181-55-152-02  . 

429,153 

343,322 

85,831 

121,941 

97,553 

24388  ‘  ] 

White  Mountain  Apache  Tribe,  P.O.  Box  700,  White  River,  Arizona  85941, 
Gram  Number  99-1-0174-55-150-02  . 

333,522 

266,818 

66.704 

126,447 

101,158 

25389 

Am.  Indian  Center  of  Arkansas,  Inc.,  2  Van  Circle.  Suite  2,  Little  Rock,  Ar¬ 
kansas  72207,  Gram  Number  99-1-1778-55-194-02  _ _ ' . . 

467,159 

373,727 

93,432 

0 

0 

0 

Amer.  Indian  Center  of  Santa  Clara  Valley,  Inc.,  919  The  Alameda,  San 
Jose,  Califomia  95126,  Grant  Number  99-1-0499-55-166-02  . 

237,323 

189,858 

47,465 

0 

0 

0 

California  Indian  Manpower  Cstr.,  4153  Northgate  Boulevard,  Sacramento, 
Califomia  95834,  Grant  Number  99-1-2058-55-203-02  . 

3,102,468 

2,481,974 

620,494 

168,806 

135,045 

33,761 

Candelaria  American  Indian  Council,  2635  Wagon  Wheel  Road,  Oxnard, 
California  93030,  Grant  Number  99-1-0086-55-133-02  . 

462,347 

369,878 

92,469 

0 

0 

0 

Indian  Human  Resources  Center,  4040  30th  Street,  Suite  A,  San  Diego, 
Cafifomia  92104,  Gram  Number  99-1-2441-55-209-02  . 

452,627 

362,102 

90,525 

0 

0 

0 

Northern  CalH.  Ind.  Dev.  Council,  Inc.,  241  F  Street  Eureka,  Califomia 
95501,  Gram  Number  99-1-0686-55-175-02  . 

326,025 

260,820 

65,205 

14,781 

11,825 

2,956 

Southern  Califomia  Indian  Center,  Inc.,  12755  Brookhurst  Street  P.O.  Box 
2550,  Garden  Grove,  Califomia  92642-2550,  Gram  Number  99-1- 
0170-55-147-02  . 

1,998,778 

1,599,022 

399,756 

0 

0 

0 

Tute  River  Tribal  Council,  Dept,  of  Health,  Safety  &  Welfare,  P.O.  Box  589, 
Porterville,  Califomia  93258,  Gram  Number  99- 1 -32 1 9-55-230-02  . 

134,100 

107,280 

26,820 

4,056 

3345 

811 

United  Indian  Nations,  Inc.,  1320  Webster  Street,  Oakland.  Califomia 
94612,  Grant  Number  99-1-2310-55-208-02  . 

644,513 

515,610 

128,903 

0 

0 

0 

Ya-Ka-Ama  Indian  Educ.  and  Dev.,  Inc.,  6215  Eastside  Road,  Forestviile, 
Califomia  95436,  Gram  Number  99-1-0082-55-132-02  . 

132,753 

106,202 

26,551 

0 

0 

0 

Denver  Indian  Center,  Inc.,  4407  Morrison  Road,  Denver,  Colorado  80219, 
Gram  Number  99-1-0076-55-129-02  . 

619,122 

495,298 

123,824 

0 

0 

0- 

Southern  Ute  Indian  Tribe,  P.O.  Box  800,  Ignacio.  Colorado  81137,  Gram 
Number  99-1-2714-55-211-02  . 

57,276 

45,821 

11,455 

14,691 

11,753 

2.938 

Ute  Mountain  Ute  Tribe,  P.O.  Box  30,  Towaoc,  Colorado  81334,  Grant 
Number  99-1-1143-55-188-02  . 

69,059 

55,247 

13,812 

17,755 

14,204 

3,551 

American  Indians  for  Development  Inc.,  29  West  Main  Street— P.O.  Box 
117,  Meriden,  Connecticut  06450,  Gram  Number  99-1-0361-55-160- 

192.820 

154,256 

38,564 

0 

0 

0 

Nantlcoke  Indian  Association,  Inc.,  Rt.  4.  Box  107A,  Millsboro,  Delaware 
19966,  Grant  Number  99-1-3518-55-251-02  . 

39,825 

31,860 

•  7,965 

0 

0 

0 

Fla.  Governors  Council  on  Ind.  Affairs,  1020  Lafayette  Street— Suite  102, 
Tallahassee,  Florida  32301,  Gram  Number  99-1-0692-55-178-02  . 

1,223,244 

978,595 

2'4,649 

0 

0 

0 

Miccoslkee  Corporation,  P.O.  Box  440021,  Tamiaml  Station,  Miami,  Florida 
33144,  Gram  Number  99-1-0052-55-1 14-02  . „ . 

122,661 

98,129 

24,532 

38,214 

30,571 

7,643 

Seminole  Tribe  of  Florida,  6073  Stirling  Road,  Hollywood.  Florida  33024, 
Gram  Number  99-1-0004-55-076-02 . „ . 

69,082 

55,266 

13,816 

7,480 

5,964 

1,496 

AWike,  Inc.,  1024  Mapunapuna  Street,  Honolulu,  Hawaii  96819-4417, 
Gram  Number  99-1-1179-55-190-02 . . . . . 

2.544,310 

2,035,448 

506362 

1,983,858 

1,587,086 

396,772 

American  Indian  Services  Corporation,  1007  Dillingham  Blvd.,  Suite  102, 
Honolulu,  Hawaii  96817,  Grant  Number  99-1-3404-55-244-02  . 

89,709 

71.767 

17,942 

0 

0 

0 

Kootenai  Tribe  of  Idaho,  P.O.  Box  1269,  Bonners  Ferry,  Idaho  83805, 
Gram  Number  99-1-3334-55-238-02  . 

33,135 

26,508 

6,627 

1,262 

1,010 

252 

Nez  Perce  Tribe,  P.O.  Box  365,  Lapwai,  Idaho  83540-0365,  Gram  Num¬ 
ber  99-1-0065-55-122-02  . . . .  . . 

82,888 

66,310 

16,578 

11307 

9,446 

2361 

Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


5023 


U.S.  Department  of  Labor  Employment  and  Training  Administration  PY  1993  Title  IV-A  ano  PY  1992  II- 
B  (Summer  1993)  Proposed  Allotments  for  Native  Americans — Continued 

[Decamber  15. 1992] 


Grantee 


Shoshone-Banrtock  Tribes,  Fort  Hall  Business  Council,  P.0.  Box  306,  Fort 

Hall,  Idaho  83203,  Grant  Number  99-1-1780-55-195-02  - 

Mid  America  All  Indian  Center,  Inc.,  650  N.  Seneca,  Wichita,  Kansas 

67203,  Grant  Number  99-1-0168-55-145-02  . . . . ... 

United  Tribes  of  Kansas  and  S.E.  Neb.,  P.O.  Box  29,  Horton,  Kansas 

66439,  Grant  Number  99-1-0178-55-151-02  . . . . 

Inter-Tribal  Council  of  Louisiana.  Inc.,  5723  Superior  Drive— Suite  B-1, 
Baton  Rouge,  Louisiana  70816,  Grant  Number  99-1-0026-55-092-02 .. 
Central  Maine  Indian  Association,  Inc.,  132-144  North  Main  Street,  P.O. 

Box  3040,  Brewer,  Maine  04412,  Grant  Number  99-1-2719-55-212-02 
Tribal  Governors,  Inc.,  93  Main  Street,  Orono,  Maine  04473,  Grant  Num¬ 
ber  99-1-0001-55-074-02  . . . . . . 

Baltimore  American  Indian  Center,  113  So.  Broadway,  Baltimore,  Maryland 

21231,  Grant  Number:  99-1-3405-55-245-02  ... . . . - . . 

Mashpee — Wampahoag  Indian  Trobal  Council,  Inc..  P.O.  Box  1048,  Mash- 

pee,  Massachusetts  02649,  Grant  Number  99-1-0408-55-161-02  . 

Grand  Traverse  Band  of  Ottawa  and  Chippewa  Indians,  Route  1  Box  135, 
Suttons  Bay,  Michigan  49682,  Grant  Number  99-1-2721-55-213-02  .... 
Inter-Tribal  Council  of  Michigan,  Inc.,  405  East  Easterday  Avenue,  Sault 

Ste.  Marie,  Michigan  49783,  Grant  Number:  99-1-0172-55-148-02  - 

Michigan  Indian  Employment  and  Training  Services,  Inc.,  2450  Delphi 
Commerce  Drive,  Suite  5,  Holt,  Michigan  48858,  Grant  Number  99-1- 

1144-55-189-02  . . . . . . . 

North  American  Indian  Assoc,  of  Detroit.  22720  Plymouth  Road,  Detroit, 

Michigan  48239,  Grant  Number  99-1-0695-55-180-02 . . . 

Potawatomi  Indian  Nation,  53237  Townhill  Road,  Dowagiac,  Michigan 

49047,  Grant  Number  99-1-3339-55-240-02  — . . . 

Sault  Ste.  Marie  Tribe  of  Chippewa  Indians,  2151  Shunk  Road.  Sault  Ste. 

Marie,  Michigan  49783,  Grant  Number:  99-1-0507-55-168-02 . . 

Southeastern  Michigan  Indians,  Inc.,  22620  Ryan  Road,  P.O.  Box  861, 

Warren,  Michigan  48090,  Granl  Number  99-1-3220-55-231-02  . 

American  Indian  Opportunities  Ctr.,  1845  East  Franklin  Avenue,  Minneapo¬ 
lis,  Minnesota  55404,  Grant  Number:  99-1-3221-55-232-02  . . 

Bois  Forte  R.B.C.,  P.O.  Box  16,  Nett  Lake,  Minnesota  55772,  Grant  Num¬ 
ber  99-1-0010-55-081-02  _ ; . . . . . . 

Fond  Dulac  R.B.C.,  105  University  Road,  Cloquet,  Minnesota  55720,  Grant 

Number  99-1-0009-55-080-02 . . . . . 

Leech  Lake  R.B.C.,  Route  3,  Box  100,  Cass  Lake,  Minnesota  56633,  Grant 

Number  99-1-  0012-55-083-02 . . . . . . 

Mille  Lacs  Band  of  Chippewa  Indians,  Star  Route— Box  194  OIC  Bldg., 

Onamia,  Minnesota,  56359,  Grant  Number:  99-1-0008-55-079-02  . 

Minneapolis  American  Indian  Center,  1530  East  Franklin  Avenue,  Min¬ 
neapolis,  Minnesota  55404,  Grant  Number  99-1-0204-55-154-02  . ... 

Red  Lake  Tribal  Council,  P.O.  Box  310,  R6d  Lake,  Minnesota  56671,  Grant 

Number  99-1-0017-55-086-02  . . . . . . 

White  Earth  R.B.C.,  Box  418,  White  Earth,  Minnesota  56591,  Grant  Num¬ 
ber  99-1-001 1-55-082-02  . . ... . . . 

Mississippi  Band  of  Choctaw  Indians,  P.O.  Box  6010,  Choctaw  Branch, 
Philadelphia.  Mississippi  39350,  Grant  Number  99-1-0005-55-077-02  . 1 
Region  VII  American  Indian  Council,  Inc.  310  Armour  Road,  Suite  205, 
North  Kansas  City,  Missouri  64116,  Grant  Number  99-1-0967-55-182- 

Asslniboine  and  Sioux  Tribes,  Fort  Peck  Indian  Reservation.  P.O.  Box 
1027,  Poplar,  Montana  59255,  Grant  Number  99-1-0033-55-098-02  .... 
Blackfeet  Tribal  Business  Council,  P.O.  Box  1090,  Browning.  Montana 

59417,  Grant  Number  99-1-0006-55-078-02  .... . . . . . . 

Chippewa  Cree  Tribe,  Rocky  Boy  Route— P.O.  Box  578  Box  Elder,  Mon¬ 
tana  59521,  Grant  Number  99-1-0035-55-100-02  _ _ _ 

Confederated  Satish  &  Kootenai  Tribes,  P.O.  Box  278,  Pablo,  Montana 

59855,  Grant  Number  99-1-0031-55-096-02  — . . . . 

Crow  Indian  Tribe,  P.O.  Box  159,  Crow  Agency.  Montana  59022,  Grant 

Number  99-1-0030-55095-02  _ . - 

Fort  Belknap  Indian  Community,  P.O.  Box  249,  Harlem,  Montana  59526, 

Grant  Number  99-1-0032-55-097-02 . . . . 

Montana  United  Indian  Association,  P.O.  Box  6043,  Helena,  Montana 

59604,  Grant  Number  99-1-0074-55-127-02  _ _ _ 

Northern  Cheyenne  Tribe,  P.O.  Box  368,  Lame  Deer,  Montana  59043, 

Grant  Number:  99-1-0034-55-099-02 _ .... 

Indian  Center,  Inc.,  1100  Military  Road,  Lincoln,  Nebraska  68508,  Grant 

Number  99-1-2722-55-214-02  _ _ _ _ _ 

Nebraska  Indian  Inter-Tribal  Dev.  Corp.,  Route  1— Box  66-A,  Winnebago, 

Nebraska  68071,  Grant  Number  99-1-0087-55-134-02 . - 

Inter-Tribal  Council  of  Nevada,  P.O.  Box  7440,  Reno,  Nevada  89S10,  Grant 

Number  99-1-0058-55-1 18-02 - - 

Las  Vegas  Indian  Center,  Inc.,  2300  West  Bonanza  Road.  Las  Vegas,  Ne¬ 
vada  89106,  Grant  Number.  99-1-0687-55-176-02  . . . - 


PY  1993  title  IV-A 

PY  1992  It — B  (summer  1992) 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

246,119 

196,895 

49,224 

38,304 

30,643 

7,661 

166,320 

*  133,056 

33,264 

0 

0 

0 

508,605 

406,884 

101,721 

9,373 

7,498 

1,875 

460,902 

368,722 

92,180 

5,227 

4,182 

1,045 

93,859 

75,087 

18,772 

0 

0 

0 

107,973 

86,378 

21,595 

26,227 

20,982 

5,245 

366,645 

68.169 

73,329 

0 

0 

0 

85,211 

68,169 

17,042 

0 

0 

0 

56,497 

45,198 

11.299 

2,343 

1,874 

469 

67,680 

54,144 

13,536 

29,111 

23,289 

5,822 

937,472 

749.978 

187,494 

0 

0 

0 

306,002 

244,802 

61,200 

0 

0 

0 

156,080 

124.864 

31,216 

0 

0 

0 

240,041 

192,033 

48,008 

40,827 

32,662 

8,165 

171,031 

136,825 

34,206 

0 

0 

0 

535,981 

428,785 

107,196 

0 

0 

0 

39,814 

31,851 

7,963 

8,562 

6.850 

1,712 

180,113 

144,090 

36,023 

8,111 

6,489 

1,622 

183,950 

147,160 

36,790 

46.776 

37,421 

9,355 

33,580 

26,864 

6,716 

8,472 

6,778 

1,694 

313,828 

251,062 

62,766 

11,807 

9,446 

2,361 

147,293 

117,834 

29,459 

60.294 

48.235 

12,059 

164,880 

131,904 

32,976 

48,127 

38,502 

9,625 

319,333 

255,466 

63,867 

49,660 

39,728 

9.932 

591,661 

473,329 

118.332 

0 

0 

0 

220,323 

176.258 

44,065 

73,363 

58,690 

14,673 

255.572 

204,458 

51,114 

88,143 

70.514 

17,629 

102,843 

82.274 

20.569 

28.390 

22.712 

5.678 

258,577 

206,862 

51,715 

69,217 

55,374 

13.843 

217,173 

173,738 

43,435 

77,418 

61.934 

15.484 

82,911 

66.329 

16,582 

34,789 

27.831 

6,958 

445,897 

356,718 

89.179 

0 

0 

0 

172,092 

137,674 

34,418 

51.913 

41,530 

10.383 

177,474 

141,979 

35.495 

0 

0 

0 

321,886 

257.509 

64.377 

52.363 

41.890 

'0.473 

345,479 

276,383 

69.096 

65.972 

52.778 

'3  '94 

96,683 

77.346 

19.337 

1  C 

0 

1  0 
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PY  1993  title  IV-A 

PY  1992  II— B  (summer  1992) 

Grantee 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

Shoshone  Paiute  Tribes,  P.O.  Box  219,  Owyhee,  Nevada  89832,  Grant 
Number  99-1-2723-55-215-02  . 

170,243 

136,194 

34,049 

18,386 

14,709 

3,677 

Powhatan  Renape  Nation,  Rankokus  Reservation — P.O.  Box  225, 
Rankokus,  New  Jersey  08073,  Grant  Number  99-1-3222-55-233-02  ... 

305,885 

244,708 

61,177 

0 

0 

0 

Alamo  Navajo  School  Board,  P.O.  Box  907,  Magdalena,  New  Mexico 
87825,  Grant  Number  99-1-2724-55-216-02  . 

79,955 

63,964 

15,991 

17,034 

13,627 

3,407 

Ail  Indian  Pueblo  Council,  Inc.,  3939  San  Pedro.  NE— Suite  D  P.O.  Box 
3256,  Albuquerque,  New  Mexico  87190,  Grant  Number  99-1-3341-55- 
241-02  . 

132,057 

105,646 

26,411 

64,621 

51,697 

12,924 

Eight  Northern  Indian  Pueblo  Council,  P.O.  Box  969,  San  Juan  Pueblo, 
New  Mexico  87566,  Grant  Number  99-1-3223-55-234-02 . 

82,304 

65,843 

16,461 

38,123 

30,498 

7,625 

Five  Sandoval  Indian  Pueblos,  Inc.,  P.O.  Box  580,  Bernalillo,  New  Mexico 
87004,  Grant  Number  99-1-3336-55-239-02  . 

123,953 

99,162 

24,791 

65,251 

52,201 

13,050 

Jicarilia  Apache  Tribe,  P.O.  Box  507,  Dulce,  New  Mexico  87528-0507, 
Grant  Number  99-1-2725-55-217-02 . 

55,766 

44,613 

11,153 

29,832 

23,866 

5,966 

Mescalero  Apache  Tribe,  P.O.  Box  227,  Mescalero,  New  Mexico  88340, 
Grant  Number  99-1-3100-55-226-02  . 

77,873 

62,298 

15,575 

29,021 

23,217 

5,804 

National  Indian  Youth  Council,  318  Elm  Street  SE,  Albuquerque,  New  Mex¬ 
ico  87102,  Grant  Number  90-1-0077-55-130-02 . 

740,018 

592,014 

148,004 

0 

0 

0 

Pueblo  of  Acoma,  P.O.  Box  469,  Pueblo  of  Acoma,  New  Mexico  87034, 
Grant  Number  99-1-2199-55-204-02  . 

104,534 

83,627 

20,907 

39,565 

31,652 

7,913 

Pueblo  of  Laguna,  P.O.  Box  194,  Laguna,  New  Mexico  87026,  Grant  Num¬ 
ber  99-1-1583-55-191-02  . 

78,458 

62,766 

15,692 

55,428 

44,432 

11,086 

Pueblo  of  Taos,  P.O.  Box  1846,  Taos,  New  Mexico  87571,  Grant  Number 
99-1-2200-55-205-02  . 

33,649 

26,919 

6,730 

12,077 

9,662 

2,415 

Pueblo  of  Zuni,  P.O.  Box  339,  Zuni,  New  Mexico  87237,  Grant  Number 
99-1-0021-55-089-02  . 

300,057 

240,046 

60,011 

122,482 

97,986 

24,496 

Ramah  Navajo  School  Board,  Inc.,  Drawer  10,  Pine  Hill,  New  Mexico 
87357,  Grant  Number  99-1-0146-55-143-02  . 

95,810 

76,648 

19,162 

22,351 

17,881 

4,470 

Santa  Clara  Indian  Pueblo,  P.O.  Box  580,  Espanola,  New  Mexico  87532, 
Grant  Number  99-1-3224-55-235-02  . 

20,060 

16,048 

4,012 

5,408 

4,326 

1,082 

Santo  Domingo  Tribe,  P.O.  Box  99,  Santo  Domingo,  New  Mexico  87052, 
Grani  Number  99-1-1781-55-196-02  . 

130,617 

104,494 

26,123 

39,565 

31,652 

7,913 

American  Indian  Community  House,  Inc.,  404  Lafayette  Street,  2nd  Floor. 
New  York  City,  New  York  10003,  Grant  Number.  99-1-0348-55-159-02 

801,056 

640,845 

160,211 

2,974 

2,379 

595 

Native  American  Cultural,  Center,  Inc.,  1475  Winton  Road  North— Suite  12, 
Rochester,  New  York  14609,  Grant  Number  99-1-3407-55-245-02  . 

294,169 

235,335 

58,834 

6,940 

5,552 

1,388 

Native  American  Comm.  Svcs.  of  Erie  &  Niagara  Ctys.  1047  Grant  Street 
(Rear)— P.O.  Box  86,  Buffalo,  New  York  14207-0086,  Grant  Number 
99-1-0689-55-177-02  . 

238,573 

190,858 

47,715 

9,734 

7,787 

1,947 

St  Regis  Mohawk  Tribe,  Community  Building,  Hogansburg,  New  York 
13655,  Grant  Number  99-1-0522-55-171-02  . . 

170,176 

136,141 

34,035 

26,407 

21,126 

5,281 

Seneca  Nation  of  Indians,  1490  Route  438,  Irving,  New  York  14081,  Gram 
Number  99-1-0169-55-146-02  . 

316,446 

253,157 

63,289 

52,003 

41,602 

10,401 

Cumberland  County  Assoc.  For  Ind.  People,  102  Indian  Drive,  Fayetteville, 
North  Carolina  28301,  Gram  Number  99-1-1782-55-197-02  . 

129,516 

103,613 

25,903 

0 

0 

0 

Eastern  Band  of  Cherokee  Indians,  P.O.  Box  481,  Cherokee,  North  Caro¬ 
lina,  Grant  Number  99-1-0003-55-075-02  . 

244,106 

195,285 

48,821 

82,916 

66,333 

16,583 

Guilford  Native  American  Assoc.  P.O.  Box  5623,  400  Prescott  Street, 
Greensboro,  North  Carolina  27435-0623,  Grant  Number:  99-1-2727- 
55-219-02  . 

98,445 

78.756 

19,689 

0 

0 

0 

Haliwa-Saponi  Tribe.  Inc.,  P.O.  Box  99,  Hollister,  North  Carolina  27844, 
Gram  Number  99-1-3514-55-247-02  . 

68,613 

54,890 

13,723 

0 

0 

0 

Lumbee  Reg  Dev.  Assoc.,  P.O.  Box  68,  Pembroke,  North  Carolina  28372- 
0068,  Grant  Number  99-1-0067-55-123-02  . 

1,330,526 

1,064,421 

266,105 

0 

0 

0 

Metrolina  Native  American  Assn.,  2601 -A  East  Seventh  Street,  Charlotte, 
North  Carolina  28204,  Gram  Number  99-1-2726-55-218-02  . 

100,617 

80,494 

20,123 

0 

0 

0 

North  Carolina  Comm,  of  Ind.  Affairs,  325  North  Salisbury  Street,  Suite 
579,  Raleigh,  North  Carolina  27603-5940,  Grant  Number  99-1-0070- 
55-124-02  . 

327,998 

262,398 

65,600 

0 

c 

0 

Devils  Lake  Sioux  Tribe,  P.O.  Box  359,  Fort  Totten,  North  Dakota  58335, 
Gram  Number  99-1-0037-55-101-02 . 

122,581 

98,065 

24,516 

36,862 

29,490 

7,372 

Standing  Rock  Sioux  Tribe,  Box  D,  Forth  Yates,  North  Dakota  58538, 
Grant  Number  99-1-0048-55-109-02  . . 

256,530 

205,224 

51,306 

89,585 

71,668 

17,917 

Three  Affiliated  Tribes— Fort  Berthold  Reservation,  Box  597,  New  Town, 
North  Dakota  58763,  Gram  Number  99-1-0062-55-120-02  . 

173,375 

138,700 

34,675 

53,265 

42,612 

10,653 

Turtle  Mountain  Band  of  Chippewa  Indians,  P.O.  Box  900,  Belcourt,  North 
Dakota  58316,  Gram  Number  99-1-0075-55-128-02  . 

348,603 

278,882 

69,721 

104,096 

83,277 

20,819 

United  Tnbes  Tech.  College,  3315  University  Drive,  Bismarck,  North  Da¬ 
kota  58511,  Gram  Number  99-1-0206-55-155-02  . 

175,857 

140,686 

35,171 

0 

0 

0 

North  American  Indian  Cultural  Centers,  1062  Triplette  Boulevard,  Akron, 
Ohio  44306,  Grant  Number  99-1-3349-55-242-02  . 

743,852 

595,082 

148,770 

0 

0 

0 

Caddo  Tribe  of  Oklahoma,  P.O.  Box  487,  Binger,  Oklahoma  73009,  Grant 
Number  99-1-1783-55-198-02  . 

28,645 

22,916 

5,729 

11,807 

9,446 

2,361 

Central  Tribes  of  the  Shawnee  Area.  Inc.,  121  West  45th  Street.  Shawnee, 
Oklahoma  74801.  Gram  Number  99-1-0038-55-102-02  . 

82,967 

66,390 

16,597 

47,046 

37,637 

9,409 
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PY  1993  title  IV-A 

PY  1992  11— B  (summer  1992)  | 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

Cherokee  Nation  of  Oklahoma.  P.0.  Box  948,  Tahtequah,  Oklahoma 
74465.  Grant  Number  99-1-0027-55-093-02  . . . . 

1,449,827 

1,159,862 

289.965 

706,319 

565,055 

141,264 

Cheyenne-Arapaho  Tribes,  P.O.  Box  38,  Concho,  Oklahoma  73022,  Grant 
Number.  99-1-0048-55-111-02  . . . —  . 

194,702 

155,762 

38,940 

88,414 

70.731 

17,683 

Chickasaw  Nation  of  Oklahoma,  P.O.  Box  1548,  Ada.  Oklahoma  74820, 
Grant  Number  99-1-0042-55-105-02  . . . . . .  . . 

388,708 

310.966 

77,742 

180,703 

144,562 

36,141 

Choctaw  Nation  of  Oklahoma,  Drawer  1210,  Durant  Oklahoma  74702- 
1210,  Grant  Number  99-1-0041-55-104-02  . . . .  . . 

791,625 

633,300 

158,325 

317,425 

253,940 

63,485 

Citizens  Band  Potowatomi  Indians,  1901  South  Gordon  Cooper  Drive, 
Shawnee,  Oklahoma  74801,  Grant  Number  99-1-2202-55-206-02 . 

196,180 

156,944 

39,236 

148,348 

118.678 

29,870 

Comanche  Indian  Tribe  ol  Oklahoma,  P.O.  Box  908,  Lawton,  Oklahoma 
73502.  Grant  Number  99-1-31 50-55-228-02  . -  . 

161,450 

129,180 

32,290 

114,280 

91,424 

22.856 

Creek  Nation  of  Oklahoma.  P.O.  Box  580,  Okmulgee,  Oklahoma  74447, 
Grant  Number  99-1-0025-55-091-02  . . _ . 

589,904 

471.923 

117,981 

341,398 

273,118 

68,280 

Four  Tribes  Consortium  of  Oklahoma,  P.O.  Box  1193,  Anadarko,  Oklahoma 
73005,  Grant  Number  99-1-2728-55-220-02  . . . 

74,002 

59,202 

14,800 

35,420 

28,336 

7,084 

Inter-Tribal  Council  of  N.E.  Oklahoma,  P.O.  Box  1308,  Miami,  Oklahoma 
74355,  Grant  Number  99-1-1135-55-183-02  . _ . . . 

51,716 

41.373 

10343 

34,428 

27.542 

6,886 

Kiowa  Tribe  of  Oklahoma.  P.O.  Box  369,  Carnegie,  Oklahoma  73015, 
Grant  Number:  99-1-0047-55-110-02 . . . 

209,626 

167,701 

41,925 

81,744 

65,395 

18,349 

Oklahoma  Tribal  Assistance  Program,  Inc.,  P.O.  Box  2841 — 1806  East 
15th,  Tulsa,  Oklahoma  74101,  Grant  Number  99-1-0072-55-125-02  .... 

342,231 

273,785 

68,446 

187,553 

150,042 

37,511 

Osage  Tribal  Council,  613  Grandview,  Pawhuska,  Oklahoma  74056,  Grant 
Number  99-1-0022-55-090-02  . 

104,484 

83.587 

20,897 

73,273 

58,618 

14,655 

Otoe-Missouria  Indian  Tribe  of  Ofda.,  P.O.  Box  62 — Route  1,  Red  Rock, 
Oklahoma  74651,  Grant  Number.  99-1-2730-55-221-02  . 

37,084 

29,667 

7,417 

20,008 

16,006 

4,002 

Pawnee  Tribe  of  Oklahoma,  P.O.  Box  470,  Pawnee,  Oklahoma  74058, 
Gram  Number  99-1-1785-55-200-02 - - - - 

23,588 

18,870 

4.718 

15.592 

12,474 

3,118 

Ponca  Tribe  of  Oklahoma,  White  Eagle— Box  2,  Ponca  City,  Oklahoma 
74601,  Grant  Number  99-1-0029-55-094-02  . . . 

55,617 

44,494 

11,123 

46,054 

36,843 

9.211 

Seminole  Nation  of  Oklahoma,  P.O.  Box  1498,  Wewoka,  Oklahoma  74684, 
Grant  Number  99-1-0051-55-113-02  . . . . . . . . . 

148,895 

119,116 

29,779 

64.170 

51,336 

12,834 

Tonka wa  Tribe  of  Oklahoma.  P.O.  Box  70,  Tonka wa,  Oklahoma  74653, 
Gram  Number  99-1-1136-55-184-02 . . . . . 

43,928 

35,142 

8,786 

45,153 

36,122 

9,031 

United  Urban  Indian  Counci,  1501  Classen  Blvd..  Suite  200,  Oklahoma 
City,  Oklahoma  73106-5435,  Grant  Number  99-1-2731-55-222-02  ...... 

308,322 

246,656 

61,664 

210,625 

168,500 

42.125 

Confed.  Tribes  of  Siletz  Indians,  P.O.  Box  549,  SHetz,  Oregon  97380, 
Granl  Number  99-1-3153-55-229-02  . . . . . . . . . . . 

1 

614,455 

491,564  1 

122.891 

13,249 

10,599 

2,650 

Cooled.  Tribes  of  the  Umatilla  Ind,  Res.,  P.O.  Box  638,  Pendleton,  Oregon 
97801,  Gram  Number  99-1-3065-55-225-02  . . . 

45,584 

36,467 

9,117 

15,682 

12,548 

3,136 

Confederate  Tribes  of  Warm  Springs,  P.O.  Box  C — Tentno  Road,  Warm 
Springs.  Oregon  97761,  Gram  Number  99-1-0256-55-157-02 _ 

96,196 

76,958 

19.240 

40,737 

32,590 

8,147 

Organization  of  Forgotten  Americans,  P.O.  Box  1257,  4509  South  6ih 
Street,  Suite  206,  Klamath  Falls,  Oregon  97601-0276,  Gram  Number 
99-1-2732-55-223-02  . . . 

447,413 

357,930 

89,483 

3,966 

3,173 

793 

Counci  of  Three  Rivers,  200  Charles  Street,  Pittsburgh,  Pennsylvania 
15238,  Gram  Number  99-1-0642-55-172-02  „  .  . . . 

710,347 

568,278 

142,069 

0 

0 

0 

United  Am.  Indians  of  the  Del.  VaHey,  225  Chestnut  Street,  Philadelphia. 
Pennsylvania  19106,  Gram  Number:  99-1-0477-55-163-02  . 

203,082 

182.466 

40,616 

0 

0 

0 

Rhode  Island  and  Indian  Council,  444  Friendship  St.,  Providence,  Rhode 
Island  02907,  Grant  Number:  99-1-0510-55-169-02 . _ . 

392,620 

314,096 

78,524 

0 

0 

0 

Catawba  Indian  Nation,  P.O.  Box  957,  Rock  Hill,  South  Carolina,  29731, 
Grant  Number  99-1-3515-55-249-02  . 

271,266 

217,013 

54,253 

10,995 

8,796 

2.199 

Cheyenne  River  Sioux  Tribe,  P.O.  Box  837,  Eagle  Butte,  South  Dakota 
57625,  Grant  Number  99-1-0039-55-103-02  . 

232,091 

185,673 

46,418 

79,221 

63.377 

15344 

Lower  Brule  Sioux  Tnbe,  P.O.  Box  187,  Lower  Brule,  South  Dakota  57548, 
Gram  Number  99-1-0073-55-126-02  . . . 

58,817 

47X154 

11,763 

13,879 

11,103 

2,776 

Ogiala  Sioux  Tribe,  P.O.  Box  G,  Pine  Ridge,  South  Dakota  57770,  Grant 
Number  99-1-0043-55-106-02  . 

732.458 

585,968 

148.492 

217,655 

174.124 

43,531 

Rosebud  Sioux  Trtoe,  Box  430,  Rosebud,  South  Dakota  57570,  Grant 
Number  99-1-0044-55-107-02  . . . . 

433,858 

347,066 

86,772 

1 10,675 

88.540 

22,135 

Sisseton-Wahpeton  Sioux  Tribe,  P.O.  Box  509,  Agency  Village,  South  Da¬ 
kota  57262.  Gram  Number  99-1-0045-55-108-02  . - . 

168,979 

135,183 

33,796 

46,866 

37,493 

9373 

United  Sioux  Tribes  Dev.  Corp.,  P.O.  Box  1193,  Pierre,  South  Dakota 
57501.  Gram  Number  99-1-0165-55-144-02  . . . . 

717,765 

574.212 

143.553 

61.106 

48.885 

12.221 

Native  American  Indian  Association,  211  Union  Street.  Suite  932,  Stahiman 
Building,  Nashville,  Tennessee  37501,  Gram  Number  99-1-3515-55- 
248-C2 -  . . . . 

345,964 

278,771 

69,193 

0 

0 

0 

Alabama — Coushatta  Indian  Tribal  Council,  Route  3 — Box  640,  Livingston, 
Texas  77351,  Gram  Number  99-1-1784-55-199-02  . 

672,464 

537,971 

134,493 

5,137 

4,110 

1.027 

Delias  We' -Tribal  Center,  209  East  Jelferson  Blvd.,  Dallas,  Texas  75203- 
2690,  Gram  Number  99-1-0078-55-131-02  . . . . 

275,974 

220,779 

55,195 

0 

0 

0 

Tictua  Indian  Tribe,  119  South  Old  Puebio  Road— Ysteta  Station,  El  Paso, 
Texas  79917,  Gram  Number  99-1-2099-55-202-02  . . . 

459,335 

367,468 

91,867 

11.286 

9.013 

2353 

Indian  Center  Employment  Services,  Inc.,  1865  South  Main,  Suite  1,  Salt 
Lake  City,  Utah  841 15,  Grant  Number:  99-1-3517-55-250-02  . 

421,652 

337,322 

84,330 

0 

0 

0 
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PY  1993  title  IV-A 

PY  1992  II — B  (summer  1992) 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

Ute  Indian  Tribe,  P.O.  Box  190,  Fort  Duchesne.  Utah  84026,  Grant  Num¬ 
ber  99-1-0049-65-112-02  . 

75,780 

60,624 

15,156 

33,978 

27,182 

8,796 

Abenaki  Self-Help  AssnVN.H.Ind.  Counc.,  Box  276,  S wanton,  Vermont 
05488,  Grant  Number  99-1-3064-55-224-02  . 

112,287 

89,830 

22,457 

0 

0 

0 

Mattapont  Pamunkey  Monacan  Consortium,  Route  2— P.O.  Box  360,  King 
William,  Virginia  23068,  Grant  Number  99-1-3227-55-236-02 . 

243.691 

194,953 

48,738 

1,532 

1,226 

306 

American  Indian  Community  Center,  East  905  Third  Avenue.  Spokane, 
Washington  99202,  Grant  Number  99-1-1138-55-166-02  . 

724,539 

579,631 

144,908 

113,829 

91,063 

22,766 

CoMIte  Confederated  Tribes,  P.O.  Box  150,  Nespelem,  Washington  99155, 
Grant  Number.  99-1-1726-55-192-02  . 

205,538 

164,430 

41,108 

48,218 

38,574 

9,644 

Lummi  Indian  Business  Council,  2616  Kwtna  Road,  Bellingham,  Washing¬ 
ton  96225,  Grant  Number  99-1-2204-55-256-02  . 

45,096 

36,077 

9.019 

19,107 

15,286 

3,821 

N.W.  Inter-Tribal  Council.  P.O.  Box  115,  Neah  Bay,  Washington  98357, 
Grant  Number  99-1-0069-55-174-02 . 

46,795 

37,436 

9,359 

31,544 

25,235 

6,309 

Puyallup  Tribe  of  Indians,  2002  East  28th  St.,  Tacoma,  Washington  98404, 
Grant  Number  99-1-1137-55-185-02 . 

165,942 

132,754 

33,188 

19,197 

15,358 

3,839 

Seattle  Indian  Center.  611  12th  Avenue  South— Suite  300,  Seattle,  Wash¬ 
ington  96144,  Grant  Number  99-1-0511-55-170-02  . 

434,713 

347,770 

86,943 

0 

0 

0 

Western  Wash.  Ind.  Empl.  and  Tmg.  Prog.,  4505  Pacific  Highway  East, 
Suite  C-1,  Tacoma,  Washington  98424,  Grant  Number  99-1-1933-55- 
201-02  . 

874,487 

699,590 

174,897 

125,906 

100,725 

25,181 

Lac  Courte  OreHles  Tribal  Governing  Board,  Route  2,  Box  2700,  Hayward, 
Wisconsin  54843,  Grant  Number  99-1-0018-55-087-02  . 

98,514 

78,811 

19,703 

24,604 

19,683 

4,921 

Lac  Du  Flambeau  Band  of  Lake  Superior  Chtpoewa,  P.O.  Box  67,  Lac  Du 
Flambeau,  Wisconsin  54538,  Grant  Number:  99-1-1139-55-187-02 . 

47,431 

37,945 

9,486 

18,927 

15,142 

3,785 

Menominee  Indian  Tribe,  P.O.  Box  397,  Keshena,  Wisconsin  54135-0397, 
Grant  Number.  99-1-0013-55-084-02 . 

75,243 

60,194 

15,049 

46,145 

36,916 

9,229 

Milwaukee  Area  Am.  Ind.  Manoower  Counc.,  634  West  Mitchell  Street,  Mil¬ 
waukee,  Wisconsin  53204-3512.  Grant  Number  99-1-0227-55-156-02 

1,348,696 

1,078,957 

269,739 

0 

0 

0 

Oneida  Tribe  of  Indians  of  Wts.,  Inc.,  P.O.  Box  365-N  7210  Seminary 
Road,  Oneida,  Wisconsin  54115-0365,  Grant  Number  99-1-0015-55- 
065-02  . 

206,774 

165,419 

41,355 

30,553 

24,442 

8,111 

Stockbridge-Munsee  Community,  Route  1,  Bowler,  Wisconsin  54416,  Grant 
Number:  99-1-0500-55-167-02  . 

62,846 

50,277 

12,569 

9,103 

7,282 

1,821 

Wisconsin  Indian  Consortium,  P.O.  Box  181,  Odanah,  Wisconsin  54861, 
Grant  Number  99-1-2207-55-207-02 . 

92,387 

73,910 

18,477 

25,686 

20,549 

5,137 

Wisconsin- Winnebago  Business  Committee,  P.O.  Box  667-127  Main 
Street  Black  River  FaHs.  Wisconsin  54615.  Grant  Number  99-1-0019- 
55-086-02  . . . . . _. . . 

200,589 

160,471 

40,118 

14,600 

11,680 

2,920 

Shoshone/Arapahoe  Tribes,  P.O.  Box  920,  Fort  Washakie,  Wyoming 
82514,  Grant  Number  99-1-0050-55-252-02  . 

225,999 

180,799 

45,200 

68,856 

55,085 

13,771 

National  Total . . . 

61.871.000 

49,496,800 

12,374,200 

12,419,308 

9,935,448 

2,483,860 

IFR  Doc.  93-1190  Filed  1-15-93;  8:45  am) 
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Mine  Safety  and  Health  Administration 

Fee  Adjustments  for  Testing, 
Evaluation,  and  Approval  of  Mining 
Products;  Correction 

In  notice  document  92-30841 
beginning  on  page  60538  in  the  issue  of 
Monday,  December  21, 1992,  make  the 
following  corrections: 

On  page  60539,  remove  the  entries 
under  the  heading  “18  Electric  motor 
driven  equipment  and  accessories” 
which  read  "12  Approval— Shearer 
Evaluation”  including  the 
corresponding  fees  and  "14  Approval 
Extension — Shearer  Evaluation” 
including  the  corresponding  fees. 

On  page  60540,  in  the  last  column  of 
the  table  under  “18  Electric  motor 
driven  equipment  and  accessories:  45 


Shearer  Evaluation”,  the  "Application 
fee”  should  read  “$100”.  On  the  same 
page,  in  the  last  column  of  the  table 
under  “18  Electric  motor  driven 
equipment  and  accessories:  46  Shearer 
Evaluation  Extension”,  the  "Application 
fee”  should  read  “$100”. 

Dated:  January  8, 1993. 

William  J.  Tattersall, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  93-1044  Filed  1-15-93;  8:45  ami 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  93-3; 
Exemption  Application  No.  D-9095,  et  al.] 

Grant  of  Individual  Exemptions;  Clow 
Stamping  Company  401  (k)  Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
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contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Clow  Stamping  Company  401(k)  Plan  (the 
Plan) 

Located  in  Merrifield,  Minnesota 

(Prohibited  Transaction  Exemption  93-3; 
Exemption  Application  No.  D-90S5] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  an 
interest-free  loan  to  the  Plan  (the  Loan) 
by  Clow  Stamping  Company,  Inc.,  the 
sponsor  of  the  Plan,  with  respect  to  the 
Plan’s  proportionate  interest  in 
guaranteed  investment  contract  number 
CG0121403A  (the  GIC)  issued  by 
Executive  Life  Insurance  Company  of 
California  (Executive  Life);  and  (2)  the 
Plan’s  potential  repayment  of  the  Loan 


(the  Repayment);  provided  that  the 
following  conditions  are  satisfied: 

(a)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(b)  The  loan  is  made  only  in  lieu  of 
payments  due  from  Executive  Life 
under  the  terms  of  the  GIC; 

(c)  The  Repayment  is  restricted  to 
cash  proceeds  paid  to  the  Plan  (the  GIC 
Proceeds)  by  Executive  Life  and/or  any 
other  responsible  third  party  with 
respect  to  the  GIC,  and  no  other  Plan 
assets  are  used  to  make  the  Repayments; 
and 

(d)  The  Repayments  will  be  waived  to 
the  extent  the  Loan  exceeds  the  GIC 
Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  represents  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  19, 1992  at  57  FR  54616. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Buckeye  Pipe  Line  Company 
Retirement  and  Savings  Plan  (the  Plan) 
Located  in  Emmaus,  Pennsylvania 

(Prohibited  Transaction  Exemption  No.  93-4; 
Exemption  Application  No.  D-89501 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  &  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the  sale 
by  the  Plan  to  Buckeye  Pipe  Line 
Company  (the  Employer),  the  sponsor  of 
the  Plan,  of  (a)  guaranteed  investment 
contract  no.  GA-CG01332A3A  (the 
GIC),  issued  by  Executive  Life  Insurance 
Company  of  California  (Executive  Life), 
or  (b)  the  Plan’s  right  to  receive  all 
proceeds  paid  by  Executive  Life,  its 
conservator,  any  state  guaranty  fund  or 
any  other  third  parties  making  any 
payment  with  respect  to  the  GIC  (the 
Assignment);  (2)  the  extension  of  credit 
by  the  Employer  to  the  Plan  as  advances 
(the  Advances)  with  respect  to  the  GIC; 
and  (3)  the  Plan’s  potential  repayment 
of  the  Advances;  provided  that  the 
following  conditions  are  satisfied: 

(A)  The  Plan  receives  a  purchase  price 
for  the  GIC  or  the  Assignment  which  is 
not  less  than  the  fair  market  value  of  the 
GIC  as  of  the  date  of  the  purchase; 

(B)  The  Advances  are  made  solely  to 
fund  the  payment  of  benefits  by  the 
Plan; 

(C)  All  Advances  made  prior  to  any 
purchase  of  the  GIC  or  the  Assignment 
will  be  credited  toward  the  purchase 
price; 


(D)  Repayment  of  the  Advances  is 
limited  to  the  amounts  received  by  the 
Plan  from  all  sources,  including  the 
purchase  price  for  the  GIC  or  the 
Assignment,  with  respect  to  the  GIC  (the 
GIC  Proceeds); 

(E)  Repayment  of  the  Advances  is 
waived  with  respect  to  the  amount  by 
which  the  Advances  exceed  the  GIC 
Proceeds; 

(F)  No  repayment  shall  be  made  to  the 
Employer  unless  and  until  the  Plan  has 
received  GIC  Proceeds  in  a  total  amount 
equal  to  the  maturity  value  of  the  GIC, 
as  described  in  the  Notice  of  Proposed 
Exemption;  and 

(G)  Any  GIC  Proceeds  in  excess  of  the 
purchase  price  of  the  GIC  or  the 
Assignment,  plus  five  percent,  are  paid 
to  or  retained  by  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  19, 1992  at  57  FR  54613. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Tooze,  Shenker,  Holloway  &  Duden 
Profit  Sharing  Plan  (the  Plan) 

Located  In  Portland,  Oregon 

(Prohibited  Transaction  Exemption  93-5; 
Exemption  Application  No.  D-9077] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  a  loan  of 
money  to  Arden  E.  Shenker,  a  party  in 
interest  with  respect  to  the  Plan,  from 
his  individual  account  in  the  Plan, 
provided  that  the  following  conditions 
are  met: 

1.  The  terms  of  the  loan  are  at  least 
as  favorable  as  the  Plan  could  obtain  in 
an  arm’s-length  transaction  with  an 
unrelated  party; 

2.  The  loan  does  not  exceed  25 
percent  of  the  assets  of  the  individual 
account  throughout  the  term  of  the  loan; 

3.  The  loan  is  secured  through  a 
promissory  note  and  a  perfected 
security  agreement; 

4.  The  fair  market  value  of  the 
collateral  securing  the  loan  is 
established  by  an  independent  real 
estate  appraiser;  and 

5.  The  collateral  is  maintained 
throughout  the  loan  term  at  no  less  than 
150  percent  of  the  balance  on  the  loan. 
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For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  19, 1992,  at  57  FR  54615. 

FOR  FURTHER  INFORMATION  CONTACT;  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  exployer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  13th  day  of 
january,  1993. 

Ivan  StrasfeM, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  93-1172  Filed  1-15-93;  8:45  ami 
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(Application  No.  D-9012,  at  al.] 

Proposed  Exemptions;  Digital  Wizards, 
Inc.  Profit  Sharing  Plan,  at  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 

The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 


Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Coae,  ana  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  8  (55  FR 
32836,  32847,  August  10  1990). 

Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Digital  Wizards,  Inc.  Profit  Sharing  Plan  (the 
Plan) 

Located  in  San  Diego,  California 
[Application  No.  D-9012] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  cash  sale  (the 
Sale)  of  certain  limited  partnership 
interests  (the  Property)  by  the  Plan  to 
Digital  Wizards,  Inc.,  the  sponsoring 
employer  (the  Employer)  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  Plan  incurred  no  fees, 
commissions,  or  other  expenses  in 
connection  with  the  Sale,  and  (2)  the 
Plan  received  as  consideration  from  the 
Sale  no  less  than  the  fair  market  value 
of  the  Property  as  determined  by  a 
qualified,  independent  securities 
broker/dealer,  as  of  the  date  of  the  Sale. 

EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  July  1, 1991. 
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Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  individual  accounts  for  each 
of  its  65  participants  and  total  assets  of 
$653,320.93,  as  of  December  31, 1991. 
The  fiduciaries  of  the  Plan  are  three 
individuals:  Stephen  E.  Stamper,  who  is 
president  of  the  Employer,  and  Roberta 
N.  Fender  and  David  R.  Duke,  who  are 
vice  presidents  of  the  Employer. 

The  Employer  is  a  California 
corporation,  which  is  located  in  San 
Diego,  California.  Three  individuals 
own  81.65  percent  of  the  shares  of  stock 
issued  by  the  Employer,  and  the 
remaining  18.35  percent  of  the  shares 
are  owned  by  8  other  individuals.  The 
Employer  designs  and  sells  software 
computer  programs  for  specific 
applications  pursuant  to  contracts  with 
individual  purchasers. 

2.  The  Property  is  100  units  of  limited 
partnership  interests  (the  Units)  in 
Guaranteed  Hotel  Investors  1985,  L.P.,  a 
Delaware  limited  partnership  (the 
Limited  Partnership).  The  general 
partner  of  the  Limited  Partnership  is 
FFCA  Management  Company,  a 
Delaware  limited  partnership  located  in 
Phoenix,  Arizona,  which  has  two 
general  partners:  Franchise  Finance 
Corporation  of  America,  a  Delaware 
corporation  and  M.H.  Fleischer,  who  is 
President,  Treasurer,  and  a  Director  of 
Franchise  Finance  Corporation  of 
America. 

The  Limited  Partnership  acquired  and 
leased  three  parcels  of  land  located, 
respectively,  in  Irving,  Texas,  Fort 
Lauderdale,  Florida,  and  Tampa, 

Florida.  In  addition,  the  Limited 
Partnership  provided  permanent 
financing  for  the  hotel  buildings  located 
on  the  three  parcels  and  supplied 
financing  for  the  fixtures,  furniture,  and 
equipment  of  each  of  the  hotels.  The 
owner  of  the  hotels  is  Woolley/Sweeney 
Partnership,  which  is  owned  by  Robert 
E.  Woolley  and  Charles  Sweeney. 

The  applicant  represents  that  the  Plan 
purchased  the  Units  on  May  9, 1986,  as 
an  investment,  at  the  price  of  $500  per 
unit  or  for  the  total  consideration  of 
$50,000.  The  Units  were  acquired  by  the 
Plan  from  a  public  offering  by  Franchise 
Financial  Management  Corporation 
(FFMC)  through  E.F.  Hutton  & 

Company,  Inc.,  as  sales  agent,  on  a  best 
efforts  basis.  The  applicant  represents 
that  FFMC  is  a  Delaware  corporation 
that  is  not  related  to  the  Employer;  and 
also  represents  that  no  fiduciaries  of  the 
Plan  or  its  participants  have  been 
shareholders,  directors,  officers,  or 
employees  of  FFMC. 

3.  The  applicant  represents  that  the 
fiduciaries  of  the  Plan  were  initially 
motivated  early  in  1991  to  divest  the 


Units  from  the  Plan  when  the  Plan 
implemented  a  new  cash  or  deferred 
compensation  program  in  conformity 
with  section  401(k)  of  the  Code.  A  new 
Plan  Administrator  was  also  engaged  on 
behalf  of  the  Plan.  The  new  401(k) 
program  required  that  each  participant 
of  the  Plan  be  provided  periodically 
with  a  detailed  summary  of  his  or  her 
entire  interests  in  the  assets  of  the  Plan. 
Since  the  Units  were  not  actively  traded 
and  could  not  he  readily  tracked  and 
valued  by  reference  to  a  published 
listing  of  trading  activity,  the  new  Plan 
Administrator  determined  that  it  would 
not  be  able  to  periodically  report  to  the 
participants  of  the  Plan  the  value  of  the 
Units  in  the  same  manner  as  other  assets 
of  their  individual  accounts  in  the  Plan. 
The  usefulness  of  the  periodic  reports  to 
the  Plan  participants,  the  applicant 
represents,  depends  upon  completeness 
and  accuracy  which  could  not  be 
provided  except  for  the  Plan  incurring 
an  exorbitant  expense. 

The  applicant  represents  that  the 
conclusive  motivation  to  divest  the 
Units  from  the  Plan  was  determined  by 
the  fiduciaries  early  in  1991  when  they 
received  adverse  information  regarding 
the  Limited  Partnership.  The 
information  received  reflected  that  there 
had  been  a  decline  in  value  of  the  Units 
and  that  operations  of  the  Limited 
Partnership  had  experienced 
debilitating  changes  and  unfavorable 
performances.  The  annual  report  for 
1990  of  the  Limited  Partnership  and  its 
quarterly  report  for  the  first  three 
months  of  1991  reported  that  the  hotel 
owners,  Woolley/Sweeney  Partnership, 
had  not  renewed  bank  letters  of  credit 
for  a  total  of  $10,000,000.  These  letters 
of  credit  provided  security  to  the 
financial  position  of  the  Limited 
Partnership.  In  addition,  the  applicant 
represents  that  the  hotel  owners 
underlying  agreements  with  the  Limited 
Partnership  were  not  complied  with 
when  the  franchise  agreement  between 
the  hotel  owners  and  the  Embassy 
Suites  Hotel  System  was  changed, 
without  prior  approval  of  the  Limited 
Partnership,  to  a  new  hotel  system, 
Crown  Sterling  Suites.  The  quarterly 
report  for  the  first  three  months  of  1991 
describes  how  the  owners  of  the  hotels 
failed  to  make  scheduled  quarterly 
interest  and  rental  payments  to  the 
Limited  Partnership.  Normally  these 
quarterly  payments  provided 
distributions  to  the  investors  in  the 
Limited  Partnership.  The  inability  to 
make  the  quarterly  payments  by  the 
hotel  owners  resulted  in  a  draw  on  the 
letters  of  credit  for  the  payment  to 
investors  in  the  Limited  Partnership  for 
the  quarter  ending  June  30, 1991. 


Because  the  proceeds  from  the  letters  of 
credit  would  also  be  needed  to  pay 
obligations  on  the  mortgages  on  the  land 
and  hotels,  the  possibility  of 
distributions  to  be  paid  to  investors  in 
the  future  by  the  Limited  Partnership 
became  questionable  in  the  judgment  of 
the  fiduciaries  of  the  Plan. 

The  fiduciaries  of  the  Plan  also 
learned  in  the  early  part  of  1991  that  the 
value  of  the  Units  were  declining  in 
value.  Shearson  Lehman  Brothers,  Inc. 
(Shearson),  an  American  Express 
Company  subsidiary,  at  the  request  of 
the  fiduciaries  of  the  Plan,  determined, 
as  of  May  24, 1991,  that  the  value  of  the 
Units  had  declined  from  the  original 
price  of  $500  per  unit  and  trading 
activity  reflected  that  Units  traded  at 
$305  per  unit.  Shearson  also  advised  the 
fiduciaries  of  the  Plan  that  selling  the 
Units  in  the  secondary  market  would 
take  three  months  or  more  and  the 
market  price  at  a  later  date  would 
probably  be  lower  than  the  price  the 
Employer  was  offering  to  pay.1 

4.  On  July  1, 1991,  tne  Units  were 
sold  for  cash  by  the  Plan  to  the 
Employer  for  the  sum  of  $33,550  or  for 
$335.50  per  unit,  as  the  Employer 
desired  to  pay  the  Plan  a  price  that  was 
10  percent  greater  than  the  current  fair 
market  value  of  the  Units.  The  Plan 
incurred  no  fees,  commissions  or  other 
expenses  from  the  Sale  or  the 
application  for  exemption  from  the 
prohibited  transaction  provisions  of  the 
Act.  The  applicant  represents  that  the 
transaction  was  undertaken  by  the 
fiduciaries  after  a  determination  was 
made  that  it  was  in  the  best  interests  of 
the  Plan  and  its  participants  and 
beneficiaries.  This  determination  was 
predicated  upon  consideration  given  to 
the  changes  in  the  operation  of  the 
hotels  located  on  the  three  parcels 
leased  from  the  Limited  Partnership  and 
the  cessation  of  income  from  the 
Property  after  December  31, 1990;  and 
the  continued  decline  in  the  market 
value  of  the  Units,  as  determined  by 
Shearson,  an  independent  broker.  The 
applicant  further  represents  that  the 
transaction  enabled  the  Plan  to  divest 
itself  of  an  asset  which  has  limited 
potential  for  appreciation  and  to 
reinvest  in  more  productive 
investments.3 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons: 


1  Also,  Shaman  reported  that  trading  activity 
reflected  that  the  price  of  the  Units  declined  to 
$247.37  during  the  last  quarter  of  1991. 

2  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  acquisition 
or  holding  of  the  Units  violated  any  provision  of 
part  4  of  title  I  of  the  Act 
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(a)  The  Plan  received  cash  for  its 
interests  in  the  Property  as  of  the  date 
of  the  Sale  in  an  amount  that  exceeded 
the  fair  market  value  as  determined  hy 
an  independent  broker; 

(b)  The  transaction  enabled  the  Plan 
to  avoid  any  risk  from  the  continued 
holding  of  the  Property  and  permitted 
the  cash  received  from  the  Sale  to  be 
placed  in  other  investments; 

(c)  The  Plan  incurred  no  expenses 
with  respect  to  the  transaction;  and 

(d)  The  fiduciaries  of  the  Plan 
determined  that  the  Sale  to  the 
Employer  was  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Ophthalmic  Associates,  P.A.  Employees’ 
Money  Purchase  Pension  Plan  (the 
Ophthalmic  Money  Purchase  Plan)  Located 
in  Lansdale,  Pa 

(Application  No.  D-92051 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (E)  shall  not  apply 
to  the  proposed  sale  by  the  Ophthalmic 
Money  Purchase  Plan  to  TJS  Realty  (the 
Ophthalmic  Partnership),  a  party  in 
interest,  for  the  total  cash  consideration 
of  $552,500,  of  a  fee  simple  interest  in 
one  of  two  office  condominiums  (the 
Condominium  Interest)  that  will  be 
partitioned  from  certain  improved  real 
property  (the  Property),  provided  (1)  the 
sale  is  a  one-time  transaction  for  cash, 

(2)  the  Ophthalmic  Money  Purchase 
Plan  is  not  required  to  pay  any  real 
estate  fees  or  commissions  in 
connection  therewith,  (3)  the  fair  market 
value  of  the  Condominium  Interest  is 
determined  by  a  qualified,  independent 
appraiser;  and  (4)  the  designated 
independent  fiduciary  approves  of  the 
subject  transaction. 

Preamble 

On  June  25, 1982,  the  Department 
granted  Prohibited  Transaction 
Exemption  (PTE)  82-103  at  47  FR 
27645.  PTE  82-103  permitted  the 
Ophthalmic  Associates,  P.A.  Employees’ 
Pension  Plan  (the  Ophthalmic  Pension 


Plan)  and  the  Pearlstine-Salkin 
Associates  Employees  Pension  Plan  (the 
Pearlstine  Pension  Plan) 3  to  purchase, 
as  tenants  in  common,  50  percent 
interests  in  a  two  story  office  building 
located  at  1000  N.  Broad  Street, 

Lansdale,  Pennsylvania.  The  sellers  of 
the  Property  were  Ophthalmic  Investors 
Associates  (Ophthalmic  Investors),  a 
partnership  formed  by  certain  principals 
of  Ophthalmic  Associates  (Ophthalmic), 
a  professional  medical  corporation 
engaged  in  the  practice  of 
ophthalmology,  and  Pearlstine,  Salkin, 
Hardison  and  Robinson  (Pearlstine- 
Salkin),  a  professional  corporation  of 
attorneys  which  provides  legal  services 
to  Ophthalmic  and  to  the  plans  it  has 
sponsored.  The  sales  price  for  the 
Property,  as  based  upon  its 
independently  appraised  value,  was 
$900,000. 

On  July  1, 1982,  the  Ophthalmic 
Pension  Plan  and  the  Pearlstine  Pension 
Plan  each  made  a  cash  downpayment  of 
$100,000  to  Ophthalmic  Investors.  Both 
plans  took  the  Property  subject  to  an 
existing  mortgage  in  the  original 
principal  amount  of  $550,000  and  an 
additional  loan  of  $75,000  (the  First 
Mortgage  and  the  Addendum)  which 
had  been  entered  into  by  Ophthalmic 
Investors  and  an  unrelated  party.  The 
First  Mortgage  and  the  Addendum 
carried  interest  rates  of  6Vz  percent  and 
9V2  percent,  respectively,  and  matured 
on  February  1, 1989.  Such  loans,  which 
were  secured  by  the  Property,  had  a 
combined  outstanding  balance  of 
$401,074  as  of  July  1, 1982. 

Although  the  Ophthalmic  and 
Pearlstine  Pension  Plans  were  not 
required  to  assume  the  obligations  of 
Ophthalmic  Investors  pursuant  to  the 
First  Mortgage  and  the  Addendum,  they 
were  required  to  make  loan  payments. 
Both  plans  also  entered  into  a  second 
mortgage  (the  Second  Mortgage)  in  the 
original  principal  amount  of  $298,926 
with  Ophthalmic  Investors  for  the 
balance  of  the  sale  price.  The  Second 
Mortgage  was  to  be  repaid  over  a  ten 
year  period  commencing  on  July  1, 1982 
and  ending  on  June  30, 1992  at  an 
annual  interest  rate  of  10*A  percent.  The 
Second  Mortgage  was  also  secured  by 
the  Property. 

In  addition,  PTE  82-103  permitted  the 
leasing  of  the  Property  (the  Lease)  by  the 
plans  to  Pearlstine-Salkin  Ophthalmic 
Associated  Investors  (PSO),  a  party  in 
interest.  The  Lease  is  a  triple-net  lease 
which  initially  provided  for  a  term  of 
ten  years  that  coincided  with  the 
duration  of  the  Second  Mortgage.  The 


3  It  is  represented  that  none  of  the  plans  described 
herein  is  a  party  in  interest  with  respect  to  the  other 
within  the  meaning  of  section  3(14)  of  the  Act. 


Lease  contains  one  renewal  option  for  a 
term  of  five  years.  Upon  the  execution 
of  the  Lease,  PSO  began  subleasing 
portions  of  die  Property  to  Pearlstine- 
Salkin,  Ophthalmic  and  CBS  Optical,  a 
party  in  interest. 

To  effectuate  Ophthalmic’s  desire  to 
terminate  the  Ophthalmic  Pension  Plan 
because  of  benefit  restrictions  imposed 
by  the  Tax  Reform  Act  of  1986,  the 
Department  granted  PTE  89-94  on 
October  31, 1989  at  54  FR  45187.  PTE 
89-94  permitted  the  unilateral  and 
gratuitous  transfer  by  the  Ophthalmic 
Pension  Plan  to  the  Ophthalmic  Money 
Purchase  Plan  of  a  50  percent  interest  in 
the  Property  plus  cash  and  the 
assumption  by  the  Ophthalmic  Money 
Purchase  Plan  of  the  pre-existing  loan, 
lease  and  sublease  obligations  of  the 
Ophthalmic  Pension  Plan.  The  value  of 
the  transferred  benefit  was  $1,083,144. 
This  amount  also  represented  the  value 
of  the  accrued  benefits  of  four 
participants  in  the  Ophthalmic  Pension 
Plan  who  elected  to  have  their  benefits 
transferred  to  the  Ophthalmic  Money 
purchase  Plan.4 

The  applicants  represent  that 
payments  due  under  the  First  Mortgage, 
the  Addendum  and  the  Second 
Mortgage  were  timely  made  by  the 
parties  and  that  there  is  presently  no 
outstanding  indebtedness.  In  addition, 
the  applicants  state  that  all  rental 
payments  under  the  Lease  and  the 
Subleases  have  been  timely  paid  and 
rental  adjustments  have  been  in 
compliance  with  Lease/Sublease  terms. 

The  transactions  that  are  subject  to 
PTEs  82-103  and  89-94  have  been 
monitored  by  the  National  Bank  of 
Boyarton  (the  Bank)  located  in 
Boyerton,  Pennsylvania.  The  Bank 
currently  serves  as  the  independent 
fiduciary  on  behalf  of  the  Ophthalmic 
Money  Purchase  Plan  and  the  Pearlstine 
401  (k)  Plan. 

At  present,  the  Ophthalmic  Money 
Purchase  Plan  and  the  Pearlstine-Salkin 
Associates  Profit  Sharing  and  Salary 
Savings  Plan  and  Trust  (the  Pearlstine 
401  (k)  Plan) 5  lease  half  of  the  Property 
to  PSO.  In  turn,  PSO  subleases  this 
portion  of  the  Property  exclusively  to 
Ophthalmic.®  With  respect  to  the 
remainder  of  the  Property,  the 
applicants  state  that  PSO  decided  not  to 


4  The  applicants  state  that  six  participants 
actually  elected  to  have  their  benefits  transferred  to 
the  Ophthalmic  Money  Purchase  Plan.  Thus,  the 
total  transferred  benefit  was  $1,385,780  and  not 
$1,083,144. 

sIn  1985,  the  Pearlstine  401(k)  Plan  replaced  the 
Pearlstine  Pension  Plan  and  became  the  other 
holder  of  the  50  percent  tenant-in-common  interest 
in  the  Property. 

6  CBS  Optical,  a  former  sublessee,  was  merged 
into  Ophthalmic  and  therefore  no  longer  subleases 
space  in  the  Property. 
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exercise  Us  option  to  renew  the  Lease 
from  the  Plans  as  it  affected  that  portion 
because  PSO's  former  subtenant, 
Pearlstine- Salkin ,  did  not  wish  to 
sublease  office  space  in  the  Property 
beyond  the  termination  date  of  the 
initial  Lease  term.  Thus,  this  portion  of 
the  Property  has  remained  vacant  and  is 
available  for  sale  or  leasing  to  unrelated 
parties. 

On  January  27, 1992,  the  Department 
published  a  notice  of  proposed 
exemption  (the  Notice)  on  behalf  of  the 
Ophthalmic  Money  Purchase  Pension 
Plan  at  57  FR  3268.  The  Notice  would 
permit  such  plan  to  sell  its  50  percent 
interest  in  the  Property  to  the 
Ophthalmic  Partnership.  During  the 
comment  period,  the  applicants 
informed  the  Department  of  a  change  to 
the  Notice.  Specifically,  the  applicants 
explained  that  the  Plan’s  50  percent 
tenant-in-common  interest  in  the 
Property  would  be  converted  into  a  fee 
simple  interest  in  one  of  two 
condominium  units  that  would  be 
configured  from  the  Property  prior  to 
the  proposed  sale.  The  applicants 
further  explained  that  the  reason  for  the 
conversion  was  to  allow  the  Ophthalmic 
Partnership  to  obtain  third  party 
financing  which  would  have  been 
difficult  to  secure  had  the  Ophthalmic 
Partnership  acquired  a  50  percent 
tenant-in-common  interest  in  the 
Property  and  then  attempted  to  pledge 
such  interest  as  security  for  the  loan. 

Due  to  the  material  nature  of  the 
change  disclosed  in  the  applicants* 
comment  letter,  the  Department 
withdrew  the  Notice  from  the  Federal 
Register  on  July  31, 1992  at  57  FR 
33978.  As  described  below,  the 
applicants  request  an  administrative 
exemption  from  the  Department  which 
would  allow  the  Ophthalmic  Money 
Purchase  Plan  to  sell  its  Condominium 
Interest  in  the  Property  to  the 
Ophthalmic  Partnership.  With  respect  to 
the  Condominium  Interest  that  will  be 
held  by  the  Pearlstine  401(k)  Plan,  the 
applicants  propose  to  sell  or  lease  such 
interest  to  an  unrelated  party.  Therefore, 
no  exemptive  relief  is  being  requested. 

Summary  of  Facts  and  Representations 

1.  The  Ophthalmic  Money  Purchase 
Plan  is  a  defined  contribution  plan 
covering  participants  of  Ophthalmic  and 
CBS  Optical.  As  of  December  31, 1991, 
the  Ophthalmic  Money  Purchase  Plan 
had  total  assets  of  $2,702,630.  As  of 
October  26, 1992,  the  Ophthalmic 
Money  Purchase  Plan  had  28 
participants.  The  Trustees  of  the 
Ophthalmic  Money  Purchase  Plan  are 
Drs.  Robert  V.  Connor,  Louis  Schwartz 
and  Thaddeus  S.  Nowinski.  These 
individuals  are  the  principal 


shareholders  of  Ophthalmic  as  well  a a 
the  decision-makers  with  respect  to  this 
Han’s  assets. 

2.  Tentatively  called  "TJS  Realty,”  the 
Ophthalmic  Partnership  will  be  a  real 
estate  partnership  comprised  of  Drs. 
Schwartz  and  Norwinski  and  Eh.  Joseph 
J.  Kesselring,  a  principal  of  Ophthalmic. 
The  Ophthalmic  Partnership,  which 
will  be  formed  upon  the  granting  of  the 
exemptive  relief  described  herein,  will 
have  an  indefinite  duration  and  it  will 
occupy  office  space  representing  the 
Condominium  Interest. 

3.  On  May  10, 1990,  the  Board  of 
Governors  of  Ophthalmic  (the  Board), 
by  unanimous  consent,  adopted  and 
approved  an  amendment  to  the 
Ophthalmic  Money  Purchase  Plan 
which  provided  that  no  new 
participants  would  be  admitted,  all 
participants  would  be  100  percent 
vested  in  their  accrued  benefits  and  no 
additional  benefits  would  accrue. 
Presently,  the  Board  intends  to 
terminate  the  Ophthalmic  Money 
Purchase  Plan  because  its  maintenance 
does  not  comport  with  the  revised 
business  objectives  of  Ophthalmic.  Once 
terminated,  the  assets  of  such  plan  will 
be  liquidated  and  the  benefits  will  be 
distributed  to  the  participants.7 

4.  Accordingly,  the  Trustees  request 
an  administrative  exemption  from  the 
Department  to  permit  the  Ophthalmic 
Money  Purchase  Plan  to  sell  its  interest 
in  one  of  two  condominium  units  that 
will  be  partitioned  from  the  Property  to 
the  Ophthalmic  Partnership.  The 
Ophthalmic  Money  Purchase  Plan’s 
Condominium  Interest  consists  of 
approximately  7,455  square  feet  of  office 
space.  The  sales  price  for  the 
Condominium  Interest  will  be  based 
upon  its  independently  appraised  value. 
Further,  the  Ophthalmic  Money 
Purchase  Plan  will  not  be  required  to 
pay  any  real  estate  fees  or  commissions 
in  connection  with  the  proposed  sale.8 
At  the  conclusion  of  the  proposed  sale, 
the  Ophthalmic  Partnership  will  then 
lease  the  Condominium  Interest  solely 
to  Ophthalmic. 

5.  The  Condominium  Interest  has 
been  appraised  by  Mr.  Ken  L. 

7  la  this  regard,  the  applicants  represent  that  if  the 
Ophthalmic  Money  Purchase  Plan  is  terminated, 
participants  will  have  the  election  to  have  annuities 
purchased  oa  their  behalf  or  to  receive  a  lump  sum 
distribution. 

‘After  the  proposed  transaction  is  entered  into, 
the  Ophthalmic  Partnership  and  the  Pearlstine 
401(k)  Plan  will  each  own  Condominium  Interests 
in  the  Property.  The  applicants  represent  that  the 
Ophthalmic  Partnership  is  not  a  party  to  interest 
with  respect  to  the  Pearlstine  401  (k)  Plan.  The 
applicants  state  that  the  only  connection  between 
the  Opthalmic  Partnership  and  the  Pearlstine  401(k) 
Plan  h  that  Peartstine-Salkin.  which  sponsors  the 
Pearlstine  401(k)  Plan  also  represents  (he 
Ophthalmic  Partnership 


Steigelman,  C.C.I.M.,  S.I.O.R.,  S.R.S., 
A.S.A.,  an  independent  appraiser  from 
Line  Lexington,  Pennsylvania.  In  an 
appraisal  report  dated  May  27, 1992. 

Mr.  Steigelman  placed  the  fair  market 
value  of  the  Condominium  Interest  at 
$552,500.  Mr.  Steigelman  will  again 
value  the  Condominium  Interest  just 
prior  to  the  proposed  sale. 

6.  The  Bank  represents  that  other  than 
serving  as  an  independent  fiduciary  for 
the  transactions  exempted  in  PTEs  82- 
103  and  89-94,  it  has  no  ownership, 
debt,  familial  or  business  relationships 
with  either  (he  principals  of  Ophthalmic 
or  Pearlstine-Salkin.  The  Bank  states 
that  it  represents  a  variety  of  accounts 
as  executor  of  estates,  advises  plan 
trustees  regarding  the  investment  and/or 
administration  of  plan  assets  and  the 
preparation  of  reports  to  the  Internal 
Revenue  Service  or  the  Department.  The 
Bank  also  states  (hat  it  acknowledges  its 
duties,  responsibilities  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Ophthalmic  Money  Purchase  Plan. 

7.  The  Bank  believes  that  the 
proposed  sale  of  the  Condominium 
Interest  is  in  the  best  interest  of  the 
Ophthalmic  Money  Purchase  Plan  and 
its  participants  and  beneficiaries 
because  of  the  favorable  market  price 
and  market  conditions  that  otherwise 
might  not  be  available  to  a  party  who  is 
not  a  party  in  interest  In  addition,  the 
Bank  believes  the  proposed  sale  will 
allow  the  Ophthalmic  Money  Purchase 
Plan  to  distribute  its  assets  to  its 
participants  and  beneficiaries. 

The  Bank  states  that  it  has  been 
apprised  through  Mr.  Steigelman’s 
appraisal  that  the  sales  price  for  the 
Condominium  Interest  reflects  its  fair 
market  value.  In  this  regard,  the  Bank 
asserts  that  Mr.  Steigelman’s  use  of  the 
income,  market  and  comparable  sales 
approaches  to  valuation  constitutes  a 
"fair”  valuation  of  the  subject 
Condominium  Interest. 

As  the  independent  fiduciary,  the 
Bank  states  that  it  will  monitor  the 
proposed  transaction  on  behalf  of  the 
Ophthalmic  Money  Purchase  Plan  and. 
if  necessary,  take  any  appropriate 
actions  to  safeguard  such  plan  and  its 
participants  and  beneficiaries. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
criteria  for  an  administrative  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  sale  of  the  Condominium 
Interest  by  the  Ophthalmic  Money 
Purchase  Plan  to  the  Ophthalmic 
Partnership  will  be  a  one-time 
transaction  for  cash  that  will  not  result 
in  the  payment  of  real  estate  fees  or 
commissions  by  the  Ophthalmic  Money 
Purchase  Plan: 
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(b)  The  fair  market  value  of  the 
Condominium  Interest  has  been 
determined  by  Mr.  Steigelman,  a 
qualified,  independent  appraiser; 

(c)  The  Bank,  as  independent 
fiduciary,  approves  of  the  transaction 
and  believes  the  sale  is  in  the  best 
interest  of  the  Ophthalmic  Money 
Purchase  Plan  and  its  participants  and 
beneficiaries;  and 

(d)  The  sale  of  the  Condominium 
Interest  will  allow  the  Trustees  to 
terminate  the  Ophthalmic  Money 
Purchase  Plan  and  liquidate  its  assets. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Albert  E.  Suter  Directed  IRA  Rollover 
Account  (the  IRA)  Located  in  St.  Louis, 
Missouri 

(Application  No.  D-9223) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  32847, 
August  10, 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchase  on  November  5, 1991  by 
the  IRA  of  certain  shares  of  Boatmen’s 
Bancshares,  Inc.  common  stock  (the 
Stock)  from  Bradley  J.  Suter,  a 
disqualified  person  with  respect  to  the 
IRA,  provided  that  the  following 
conditions  were  met: 

(a)  The  IRA  purchased  the  Stock  for 
cash  at  a  price  which  was  no  more  than 
the  fair  market  value  of  the  Stock  at  the 
time  of  the  transaction; 

(b)  The  IRA  paid  no  commissions  or 
other  expenses  in  connection  with  the 
transaction;  and 

(c)  The  assets  of  the  IRA  involved  in 
the  transaction  represented  less  than 
25%  of  the  total  assets  of  the  IRA  at  the 
time  of  the  transaction. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  November  5, 1991. 

Summary  of  Facts  and  Representations 

1.  The  IRA  is  an  individual  retirement 
account,  as  described  in  section  408(a) 
of  the  Code,  which  is  maintained  by 
Albert  E.  Suter  (Mr.  Suter)  of  St.  Louis, 
Missouri.9  The  trustee  of  the  IRA  is 
Boatmen’s  Trust  Company  (the  Trust 

’Pursuant  to  the  provisions  contained  in  29  CFR 
2S10.3-2(d),  the  IRA  is  not  subject  to  title  I  of  the 
Act  However,  the  IRA  is  subject  to  title  II  of  the 
Act  pursuant  to  section  4973  of  the  Code. 


Company),  a  subsidiary  of  Boatmen’s 
Bancshares,  Inc.  (BBI),  located  at  100 
North  Broadway  in  St.  Louis,  Missouri. 
Mr.  Suter  is  the  only  participant  in  the 
IRA  and  directs  investments  for  the 
assets  in  the  IRA.  As  the  November  1, 
1991,  the  IRA  had  total  assets  of 
$240,918. 

2.  The  Stock  is  common  stock  issued 
by  BBI  which  is  publicly-traded  on  the 
NASDAQ  exchange.  However,  the 
applicant  requests  an  exemption  herein 
because  the  IRA  purchased  certain 
shares  of  the  Stock  directly  from  Mr. 
Suter’s  son,  Bradley  J.  Suter  (Bradley) 
on  November  5, 1991.  Bradley  is  the 
owner  of  a  custodial  account  at  the 
Trust  Company  identified  as  the 
Michaela  S.  Suter  c/f  Bradley  F.  Suter 
UGM/LAW/MO  Custodian  Account 
#51182-00-4  (Bradley’s  Account), 
which  was  established  pursuant  to  the 
Missouri  Uniform  Gift  to  Minors  Act. 
Bradley’s  Account  owned  2000  shares  of 
the  Stock  prior  to  the  transaction.  The 
applicant  represents  that  Bradley 
wanted  to  divest  himself  of  a  portion  of 
his  investment  in  the  Stock  in  order  to 
meet  certain  cash  requirements  at  the 
time  of  the  transaction.  Mr.  Suter 
determined  that  the  purchase  of  the 
Stock  by  the  IRA  would  be  an 
appropriate  and  prudent  investment  for 
the  IRA’s  portfolio.  The  applicant  states 
that  Mr.  Suter  was  unaware  that  the 
subject  transaction  would  be  prohibited 
under  the  Code. 

3.  The  IRA  purchased  622  shares  of 
the  Stock  from  Bradley’s  Account  for 
$29,195.  The  purchase  price  for  the 
Stock  was  determined  by  averaging  the 
high  and  low  selling  price  of  the  Stock 
as  quoted  on  the  NASDAQ  exchange  on 
the  date  of  the  transaction.  The 
NASDAQ  auotations  stated  that  the  high 
and  low  selling  price  for  the  Stock  on 
November  5, 1991  was  $47,375  and 
$46.5,  respectively,  which  resulted  in  a 
selling  price  of  $46,937  per  share.  The 
IRA  transferred  cash  directly  to 
Bradley’s  Account  and  Bradley’s 
Account  transferred  the  Stock  directly 
to  the  IRA,  as  indicated  by  statements 
from  the  Trust  Company.  The  applicant 
has  provided  copies  of  the  New  York 
Times  for  November  6, 1991  which 
indicate  that  the  average  market  price 
for  the  Stock  on  November  5, 1991, 
based  on  quotations  from  the  NASDAQ 
exchange,  was  the  price  the  IRA  paid  for 
the  Stock.  The  IRA  paid  no 
commissions  or  other  expenses  in 
connection  with  the  transaction. 

4.  Mr.  Suter  became  a  member  of  the 
Board  of  Directors  of  BBI  (the  Board)  on 
November  13, 1990— approximately  one 
year  prior  to  the  purchase  of  the  Stock 
by  the  IRA.  The  applicant  states  that  Mr. 
Suter’s  appointment  to  the  Board  and 


his  continuing  service  on  the  Board  was 
not  related  in  any  way  to  the  acquisition 
and  holding  of  the  Stock  by  the  IRA. 

The  applicant  states  further  that  the 
purchase  of  the  Stock  by  the  IRA  did  not 
enable  Mr.  Suter  to  achieve  any 
personal  financial  objective  unrelated  to 
the  interests  of  the  IRA.  Prior  to  the 
subject  transaction,  neither  Mr.  Suter 
nor  any  other  disqualified  person  with 
respect  to  the  IRA  (other  than  Bradley) 
owned  any  shares  of  the  Stock.  Mr. 

Suter  has  not  acquired  any  shares  of  the 
Stock  outside  of  the  IRA  since  the 
transaction.  The  purchase  of  the  Stock 
from  Bradley’s  Account  represented 
approximately  12%  of  the  total  assets  of 
the  IRA  as  of  the  date  of  the  transaction. 
The  Stock  acquired  from  Bradley’s 
Account  represented  a  de  minimus 
percentage  of  the  total  outstanding 
shares  of  the  Stock  at  the  time  of  the 
transaction. 

5.  The  applicant  represents  that  the 
purchase  of  the  Stock  was  an  attractive 
investment  opportunity  which  was  in 
the  best  interests  of  the  IRA.  The  IRA 
acquired  the  Stock  without  paying  any 
brokerage  commissions  or  other 
expenses  which  ordinarily  would  have 
been  paid  if  the  IRA  had  purchased  the 
Stock  on  the  open  market.  The  applicant 
states  that  the  purchase  of  the  Stock 
from  Bradley’s  Account  was  consistent 
with  the  investment  objectives  of  the 
IRA. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  met  the 
statutory  criteria  of  section  4975(c)(2)  of 
the  Code  because: 

(a)  The  purchase  of  the  Stock  was  a 
one-time  transaction  for  cash 

(b)  The  price  paid  by  the  IRA  for  the 
Stock  was  no  greater  than  the  fair 
market  value  of  the  Stock  on  the  date  of 
the  transaction,  based  on  quotations 
from  the  NASDAQ  exchange; 

(c)  No  sales  commissions  or  other 
expenses  were  paid  by  the  IRA  in 
connection  with  the  transaction; 

(d)  The  acquisition  of  the  Stock  by  the 
IRA  involved  only  approximately  12% 
of  the  IRA’s  total  assets;  and 

(e)  Mr.  Suter,  who  was  the  only 
participant  affected  by  the  transaction, 
believed  that  the  transaction  was 
appropriate  for  the  IRA  as  an  investment 
for  the  IRA’s  portfolio. 

NOTICE  TO  INTERESTED  PERSONS:  Because 
Mr.  Suter  is  the  only  participant  in  the 
IRA,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 

Eersons.  Comments  and  requests  for  a 
earing  must  be  received  within  30  days 
of  the  date  of  publication  of  this  notice 
of  proposed  exemption  in  the  Federal 
Register. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Money  Purchase  Pension  Plan  and  Trust 
Agreement  of  Dussia  and  McDavid,  Inc.  (the 
Pension  Plan)  and  Profit  Sharing  Plan  and 
Trust  Agreement  of  Dussia  and  McDavid, 

Inc.  (the  Profit  Sharing  Plan)  Located  in 
Tallahassee,  Florida 
(Application  Nos.  D-8964  and  D-8965] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32826,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions 
resulting  from  the  application  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  sections  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  lease  (the  Lease)  of 
space  (the  Space)  in  certain  real 
property  (the  Property)  from  the  Pension 
Plan  and  the  Profit  Sharing  Plan 
(collectively,  the  Plans)  to  Dussia  and 
McDavid  Inc.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plans, 
provided  that:  (a)  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  Plans  as  those  obtainable  in  an  arm’s 
length  transaction  between  unrelated 
parties;  (b)  an  independent  fiduciary  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plans  and  represents  that  he  will 
monitor  the  terms  and  conditions  of  the 
Lease  and  the  terms  of  the  exemption 
throughout  its  duration;  (c)  the  fair 
market  rentals  of  the  Space  have  been 
determined  by  a  qualified, 
independence  appraiser;  and  (d)  the  fair 
market  value  of  the  Space  involved  in 
the  transaction  will  not  exceed  25%  of 
the  assets  of  each  of  the  Plans. 

Summary  of  Facts  and  Representations 

1.  Dussia  and  McDavid,  Inc.  is  a 
corporation  organized  under  the  laws  of 
Florida,  owned  50%  by  Dr.  Evan  Earl 
Dussia’s  P.A.  and  50%  by  Dr.  Robert  M. 
McDavid's  P.A..  The  Plans  cover 
employees  of  Dr.  Dussia’s  P.A.  and  Dr. 
McDavid’s  P.A.  as  well  as  employees  of 
Dussia  and  McDavid,  Inc.  Dr.  Dussia 
and  Dr.  McDavid  are  trustees  of  both  the 
Plans  and  have  investment  discretion 
with  respect  to  the  assets  involved  in 
the  proposed  transaction. 

2.  The  Plans  currently  have 
approximately  15  participants  each, 
including  Dr.  Dussia  and  Dr.  McDavid. 
The  participants  of  both  Plans  are 


identical.  As  of  December  31, 1991,  the 
balance  of  the  Profit  Sharing  Plan  was 
$769,258.48,  the  balance  of  the  Pension 
Plan  was  $623,282.67. 

3.  In  1986,  the  Plans  purchased  the 
Property,  a  multi-tenant  commercial 
building  which  is  located  at  220-224 
East  College  Avenue  in  Tallahassee, 
Florida,  from  an  unrelated  party  for 
$595, 000. 10  The  Pension  Plan  and  the 
Profit  Sharing  Plan  respectively  own 
37%  and  63%  of  the  Property.  The 
Property  has  a  total  of  6,791  square  feet 
of  rentable  space  of  which  3,250  square 
feet  is  vacant.  The  Space  which  the 
Employer  intends  to  lease  from  the 
Plans  is  comprised  of  approximately 
1,575  of  the  3,250  square  feet  of  rentable 
space. 

4.  Charles  B.  Harvey  (Mr.  Harvey)  has 
agreed  to  represent  the  Plans  as  trustee 
and  independent  fiduciary  with  respect 
to  the  proposed  Lease.  Mr.  Harvey  has 
experience  in  the  management  of  real 
estate  and  represents  that  he  has  been 
fully  briefed  by  legal  counsel  on  his 
responsibilities  under  ERISA.  In 
addition,  Mr.  Harvey  represents  that  he 
receives  no  more  than  1%  of  his  annual 
income  from  the  Employer. 

Mr.  Harvey  represents  that  the  plans 
should  enter  into  the  Lease  because  the 
Plans  have  been  unable  to  completely 
lease  all  of  the  space  in  the  Property  to 
an  unrelated  party  and  the  terms  of  the 
lease  require  the  Plans  to  receive  the  fair 
market  rental  value  for  the  Space. 

5.  Jonathan  P.  Brown  (Mr.  Brown),  an 
MAI  qualified  real  estate  appraiser, 
licensed  to  conduct  appraisals  in  the 
State  of  Florida,  appraised  the  Property 
and  the  Space  on  behalf  of  his 
employer,  Boutin,  Brown  and  Butler 
Real  Estate  Services.  Boutin,  Brown  and 
Butler  Real  Estate  Services  represents 
that  it  receives  less  than  1%  of  its 
annual  income  from  Dussia  and 
McDavid,  Inc. 

Mr.  Brown  has  determined  by 
applying  the  revenue  projection  method 
and  considering  all  relevant  data  that 
the  fair  market  value  of  the  Property  is 
$615,000  which  reflects  a  fair  market 
rental  value  of  the  Space  of  $14.75  per 
square  foot  per  annum.  It  is  represented 
that  the  fair  market  value  of  the  Space 
involved  in  the  transaction  will  not 
exceed  25%  of  the  assets  of  each  of  the 
Plans. 

6.  The  Lease  will  be  a  “triple  net 
lease’’  and  will  provide  for  a  five  year 


10  The  Department  notes  that  the  decision  to 
acquire  and  hold  the  Property  are  governed  by  the 
fiduciary  responsibility  requirements  of  part  4, 
subtitle  B,  title  I  of  the  Act.  In  this  regard,  the 
Department,  is  not  proposing  relief  for  any 
violations  of  part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the 
Property. 


term.  The  lessee  may  renew  the  lease  for 
an  additional  period  of  three  years 
provided  the  independent  fiduciary 
approves  that  such  renewal  is  in  the 
best  interest  of  the  Plans.  Every  three 
years,  the  rental  under  the  Lease  will  be 
adjusted,  if  necessary,  to  reflect  the 
current  fair  market  rental  value  of  the 
Space  as  determined  by  an  independent 
appraiser  chosen  by  the  independent 
fiduciary.  In  addition,  the  independent 
fiduciary  wili  have  the  option  to 
terminate  the  lease  upon  ninety  days 
notice  of  the  Employer  if  such  fiduciary 
feels  it  would  be  in  the  best  interests  of 
the  Plans.  The  initial  rent  will  be 
$1,936.00  per  month  which  equates  to 
the  initial  fair  market  rental  value  of 
$14.75  per  square  foot  per  annum  of  the 
Space. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because: 

(a)  The  independent  fiduciary  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plans  and  represents  that  he  will 
monitor  the  terms  and  conditions  of  the 
Lease  and  the  terms  of  the  exemption; 

(b)  The  fair  market  rentals  to  be 
received  by  the  Plans  have  been 
determined  by  Boutin,  Brown  and 
Butler  Real  Estate  Services,  an 
independent  appraiser; 

(c)  The  rental  payments  to  be  received 
by  the  Plans  will  be  adjusted  every  third 
year  to  reflect  the  fair  market  rental  of 
the  Space;  and 

(d)  The  fair  market  value  of  the  Space 
involved  in  the  transaction  will  not 
exceed  25%  of  the  assets  of  each  of  the 
Plans. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  participants  and 
interested  persons  within  5  days  after 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  All  participants 
and  beneficiaries  will  be  mailed  a  copy 
of  the  notice  published  in  the  Federal 
Register,  with  a  letter  informing  them  of 
their  right  to  comment  and  to  request  a 
hearing.  Comments  and  hearing  requests 
on  the  proposed  exemption  are  due  35 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eric  Berger  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
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4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and  . 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  12th  day  of 
January,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  93-1173  Filed  1-15-93;  8:45  am) 
BILUNG  CODE  4510-2V-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-001] 

NASA  Advisory  Council  (NAC)  Task 
Force  on  Benchmarking  of  U.S. 
Aeronautical  Facilities 

AGENCY;  National  Aeronautics  and 
Space  Administration. 

ACTION;  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council  Task  Force  on 
Benchmarking  of  U.S.  Aeronautical 
Facilities. 

DATES:  February  9, 1993, 8  a.m.  to  4:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  room  107,  Building  1218, 
Hampton,  VA  23665. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  McKinney,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23665,  804/864-8686. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Develop  Process 
— Develop  Report  Format 
— Assign  Action  for  Data  Collection 
— Develop  Schedule  and  Milestones 

Dated:  January  11, 1993. 

John  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  93-1210  Filed  1-15-93;  8:45  am] 
BILUNG  CODE  7510-01-M 


[Notice  93-002] 

NASA  Wage  Committee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Wage  Committee. 

DATES:  February  17, 1993, 1:30  p.m.  to 
3:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  No.  5H46, 
300  E  Street  SW.,  Washington,  DC 
20546. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Deborah  Green  Glasco,  Code  FPP, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-1218. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
Committee’s  primary  responsibility  is  to 
consider  and  make  recommendations  to 
the  Director,  Personnel  Division, 
National  Aeronautics  and  Space 
Administration,  on  all  matters  involved 
in  the  development  and  authorization  of 
a  wage  schedule  for  the  Cleveland, 

Ohio,  Wage  Area  pursuant  to  Public 
Law  92-392.  The  agenda  for  the  meeting 
is  as  follows: 

— Review  the  survey  specifications  for 
the  Cleveland,  Ohio,  Wage  Area, 
which  were  recommended  by  the 
Local  Wage  Committee. 

— Determination  whether  to  recommend 
acceptance  or  modification  of  those 
survey  specifications. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated:  January  12, 1993. 

John  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  93-1208  Filed  1-15-93;  8:45  am) 
BILUNG  CODE  7510-01-41 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  February  18, 1993. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-395-6880). 
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FOR  FURTHER  INFORMATION  CONTACT.  Ms. 

Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202)  606-8494  from  whom  copies  of 
forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisions 

Title:  Guidelines  and  Application 
Forms  for  the  Collaborative  Projects 
Program,  Archaeology  Projects  Program, 
and  the  Humanities,  Science,  and 
Technology  Program. 

Form  Number:  Not  Applicable. 
Frequency  of  Collection:  Annual. 
Respondents:  Humanities  scholars 
and  institutions. 

Use:  Application  for  funding. 
Estimated  Number  of  Respondents: 
253  per  year. 

Frequency  of  Response:  Once. 
Estimated  Hours  for  Respondents  to 
Provide  Information:  52  hours  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  25,636 
hours. 

Thomas  S.  Kingston, 

Assistant  Chairman  for  Operations. 

(FR  Doc.  93-1108  Filed  1-15-93;  8:45  ami 

BIUJNG  CODE  7536-01-44 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co., 
Millstone  Nuclear  Power  Station,  Unit 
No.  3;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  various  requirements  of  10  CFR 
part  50,  appendix  J  to  the  Northeast 
Nuclear  Energy  Company  (NNECO  or 
the  licensee)  for  the  Millstone  Nuclear 


Power  Station,  Unit  No.  3,  located  at  the 
licensee’s  site  in  New  London  County, 
Connecticut. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
exemptions  applicable  for  one  cycle  of 
operation,  from  the  periodic  retest 
requirements  for  performing  one  Type  B 
test  and  37  Type  C  tests,  set  forth  in  10 
CFR  part  50,  appendix  J,  section  m. 

Type  B  tests  measure  leakage  rates 
across  certain  specific  types  of  reactor 
containment  penetrations  identified  in 
appendix  J,  section  II.  Type  B  test 
requirements  are  set  forth  in  appendix 
J,  section  III.B.  Type  C  tests  measure 
containment  isolation  valve  leakage 
rates.  Type  C  test  requirements  are  set 
forth  in  appendix  J,  section  III.C.  The 
only  Type  B  test  the  proposed 
exemption  would  apply  to  is  the  fuel 
transfer  canal  blind  flange.  The 
proposed  action  is  in  accordance  with 
the  licensee’s  request  for  schedular 
exemptions  dated  November  18, 1992. 

The  Need  for  the  Proposed  Action 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part 
50,  appendix  J.  In  particular,  NNECO 
seeks  exemption,  for  10  months,  from 
the  requirement  of  performing  the  Type 
B  and  C  tests. 

The  licensee  seeks  the  requested 
exemptions  because  performance  of  the 
Type  B  and  C  tests  as  required  by 
appendix  J  would  require  an  early 
shutdown  of  the  plant. 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  reviewed  the  proposed 
exemptions  and  has  concluded  that  the 
schedular  exemptions  from  various 
requirements  of  10  CFR  part  50, 
appendix ),  sections  III.B.  and  III.C. 

Type  B  and  C  tests  will  not  compromise 
containment  integrity.  This  conclusion 
is  based,  in  general,  on  the  periodic 
containment  integrated  leak  rate  test 
and  the  favorable  Type  B  and  Type  C 
testing  results  at  Millstone  3  to  date. 

Thus,  radiological  releases  will  not 
differ  from  those  determined  previously 
and  the  proposed  exemptions  do  not 
otherwise  affect  facility  radiological 
effluent  or  occupational  exposures. 

With  regard  to  potential  nonradiological 
impacts,  the  proposed  exemptions  do 
not  affect  plant  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 


Commission  concludes  there  are  no 
measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  associated  impact  need  not  be 
evaluated.  The  principal  alternative  to 
the  exemptions  would  be  to  deny  the 
exemptions  requested.  Such  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Millstone  Unit  3. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee’s 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemptions 
dated  November  18, 1992,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich, 

Connecticut  06360. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Slots, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — 1/H,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-1157  Filed  1-15-93;  8:45  am) 
BILUNG  CODE  7590-01-44 


[Docket  No.  50-446] 

TU  Electric  Utilities  Co.,  Comanche 
Peak  Steam  Electric  Station,  Unit  No. 
2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  the  issuance  of  an 
exemption  from  the  requirements  of  10 
CFR  70.24  to  TU  Electric  (the  applicant). 
The  exemption  would  apply  to  the 
facility  operating  license  for  the 
Comanche  Peak  Steam  Electric  Station, 
Unit  2  (the  facility)  located  in  Somervell 
County,  Texas.  A  similar  exemption  was 
requested  for  Unit  1  by  letter  dated  June 
30, 1989.  The  Unit  1  exemption  was 
granted  by  the  NRC  staff  and  the 
evaluation  is  contained  in  Safety 
Evalution  Report  (NUREG-0797), 
Supplement  No.  22. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  70.24  for  the  operation  of 
Comanche  Peak,  Unit  2  in  response  to 
the  applicant’s  request  dated  December 
18.  1992. 

The  Need  for  the  Proposed  Action 

The  exemption  from  10  CFR  70.24 
would  allow  irradiated  or  unirradiated 
fuel  assemblies  to  be  handled  and  stored 
in  the  Comanche  Peak  fuel  handling 
building  without  having  a  monitoring 
system  which  will  energize  clearly 
audible  alarms  if  accidental  criticality 
occurs.  This  exemption  will  be  deemed 
acceptable  provided  that  no  more  than 
two  fuel  assemblies  are  outside  an 
approved  shipping  container,  storage 
rack,  or  fuel  transfer  tube  at  any  time 
and  a  minimum  12-inch,  edge-to-edge 
distance  is  maintained  between  such 
assemblies.  The  proposed  exemption  is 
needed  to  permit  fueling  and  refueling 
operations  at  Comanche  Peak  without 
the  criticality  monitoring  systems 
specified  by  10  CFR  70.24(a). 

TU  Electric’s  Comanche  Peak  Steam 
Electric  Station,  Unit  1,  currently  has  an 
exemption  from  the  criticality 
monitoring  requirements  of  10  CFR 
70.24.  The  fuel  handling  system  and 
storage  racks  are  common  equipment  to 
both  units;  and  the  refueling  procedures 
are  dual  unit  procedures.  The  design 
and  administrative  controls  applicable 
to  Unit  1  to  preclude  inadvertent 
criticality  will  be  similarly  applied  to 
Unit  2. 

Environmental  Impacts  of  the  Proposed 
Action 

There  are  no  environmental  impacts 
of  the  proposed  action.  Criticality  will 
be  precluded  by  the  restriction  that  no 
more  than  two  fuel  assemblies  shall  be 
authorized  to  be  outside  of  an  approved 
shipping  container,  storage  rack,  or  the 
fuel  transfer  tube  at  any  one  time  and  a 
minimum  12-inch,  edge-to-edge 
distance  is  maintained  between  such 


assemblies.  Because  these  measures 
provide  assurance  that  criticality  will 
not  occur  during  receipt,  inspection,  or 
storage  of  fuel,  this  is  an  acceptable 
alternative  to  a  monitoring  system. 

Since  the  proposed  exemption  does  not 
otherwise  affect  radiological  plant 
effluents  nor  cause  any  significant 
occupational  exposures,  the 
Commission  concludes  that  there  are  no 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  The 
proposed  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

The  Commission  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption.  The  principal  alternative 
would  be  for  the  Commission  to  deny 
the  requested  exemption.  This  would 
not  reduce  the  environmental  impacts  of 
the  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  Comanche 
Peak  Steam  Electric  Station,  Units  1  and 
2  dated  September  1981  and 
Supplement  dated  October  1989. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
applicant’s  request  and  did  not  consult 
other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applicant’s  letter  dated 
December  18, 1992.  The  letter  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  701 


South  Cooper,  P.O.  Box  19497, 
Arlington,  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  1993. 

For  The  Nuclear  Regulatory  Commission. 

Suzanne  C  Black, 

Director,  Project  Directorate  IV-2,  Division 
of  Reactor  Projects  III/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-1154  Filed  1-15-93;  8:45  am) 

B1LUNQ  CODE  7590-01 -M 


[Docket  No.  50-448] 

TU  Electric  Utilities  Co.,  Comanche 
Peak  Steam  Electric  Station,  Unit  No. 

2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  a  portion  of  the 
requirements  of  appendix  J  of  10  CFR 
part  50  to  TU  Electric  (the  applicant). 
The  exemption  would  apply  to  the 
facility  operating  license  for  the 
Comanche  Peak  Steam  Electric  Station, 
Unit  2,  located  in  Somervell  County, 
Texas. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  part  50,  appendix  J,  section 
IU.D.2(b)(ii)  for  operation  of  Comanche 
Peak,  Unit  2  in  response  to  the 
applicant’s  request  dated  January  20, 
1986. 

The  Need  for  the  Proposed  Action 

Section  III.D.2(b)(ii)  of  appendix  J 
states  that  “Air  locks  opened  during 
periods  when  containment  integrity  is 
not  required  by  the  plant’s  Technical 
Specifications  shall  be  tested  at  the  end 
of  such  periods  at  not  less  than  P,.”  In 
its  request,  the  applicant  requested  that 
the  Comanche  Peak  Unit  2  Technical 
Specifications  be  written  to  instead 
require  an  overall  air  lock  leakage  test 
at  P.  to  be  performed  only  upon 
completion  of  maintenance  which  has 
been  performed  on  the  air  lock  that 
could  affect  the  air  lock  sealing 
capability.  Otherwise,  if  an  air  lock  is 
opened  during  periods  when 
containment  integrity  is  not  required 
and  no  such  maintenance  has  been 
performed,  a  door  seal  leak  rate  test  (a 
less  time-consuming  test)  must  be 
performed.  This  requested  exemption  is 
consistent  with  the  staff's  position  on 
the  acceptable  testing  frequency 
necessary  to  demonstrate  air  lock 
sealing  capability  intended  in  appendix 
J.  The  staff’s  current  position  is  shown 
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in  the  Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors  (NUREG- 
0452,  Revision  4).  Until  Commission 
rulemaking  changes  the  current 
requirement  in  appendix  J,  an 
exemption  to  the  present  regulation 
must  be  granted  before  the  applicant  can 
adopt  the  requested  Technical 
Specification.  The  proposed  exemption 
is  needed  because,  based  on  experience 
at  various  plants,  the  staff  found  that 
literal  compliance  with  section 
III.D.2(b)(ii)  of  appendix  J  is  not 
necessary  to  assure  containment  leak 
tightness.  The  requested  exemption  is 
consistent  with  the  staffs  technical 
position  and  has  been  granted  to  many 
plants,  including  Comanche  peak  Unit 
1.  Literal  compliance  with  the 
regulation  would  lead  to  increase  costs 
and  occupational  exposure. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  to  10  CFR 
part  50,  appendix  J,  section  m.D.2(b)(ii) 
will  assure  air  lock  sealing  capability 
and  containment  integrity;  therefore, 
this  exemption  will  not  increase  the 
probability  of  accidents  and  post¬ 
accident  radiological  release,  nor 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  The 
proposed  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact.  The 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  would  be  for 
the  Commission  to  deny  the  requested 
exemption.  This  would  result  in 
increased  costs  and  occupational 
exposure  and  would  not  reduce  the 
environmental  impacts  of  plant 
operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  dated  September 
1981  and  Supplement  dated  October 
1989. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
applicant's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applicant’s  letter  dated 
January  20, 1986.  The  letter  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  701 
South  Cooper,  P.O.  Box  19497, 
Arlington,  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  G  Black, 

Director,  Project  Directorate  IV-2,  Division 
of  Reactor  Projects  III/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93-1155  Filed  1-15-93;  8:45  ami 

BILLING  COOC  7590-01 -M 


[Docket  No.  030-09946;  License  No.  20- 
01412-05;  EA  92-114] 

Order  Imposing  Civil  Monetary 
Penalty;  Baystate  Medical  Center,  Inc., 
Springfield,  MA 

I 

Baystate  Medical  Center,  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  20-01412-05 
(license)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission).  The  license  authorize  the 
Licensee  to  use  byproduct  materials  for 
diagnostic  and  therapeutic  procedures 
involving  radiopharmaceuticals  and 
brachytherapy  devices  in  accordance 
with  the  conditions  specified  therein. 

II 

An  inspection  of  the  Licensee’s 
activities  was  conducted  during  May 
17-28, 1992.  The  results  of  the 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  August  21, 1992.  The 
Notice  stated  the  nature  of  the 
violations,  the  provision  of  the  NRC’s 


requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  in  two 
letters,  dated  September  10  and  14, 

1992,  respectively.  In  its  response,  the 
Licensee  stated  that  one  of  the  two 
violations  (Violation  A)  is  incorrect.  In 
addition,  the  Licensee  requested 
mitigation  of  the  civil  penalty. 

III 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that:  (1)  The 
violations  did  occur  as  stated  in  the 
Notice,  and  (2)  the  penalty  proposed  for 
the  violations  designated  in  the  Notice 
should  be  imposed. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that:  The  Licensee  pay  a  civil 
penalty  in  the  amount  of  $2,000  within 
30  days  of  the  date  of  this  Order,  by 
check,  draft,  money  order,  or  electronic 
transfer,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing’’  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406. 

If  a  nearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  foils  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Oder 
shall  be  final  and  effective  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
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(a)  Whether  Violation  A  occurred  as 
set  forth  in  the  Notice  referenced  in 
Section  II  above,  and, 

(b)  Whether,  on  the  basis  of  such 
violation,  the  Violation  B  as  set  forth  in 
the  Notice  and  admitted  by  the 
Licensee,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland  this  6th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Lie  berm  an, 

Director,  Office  of  Enforcement. 

Appendix — Evaluations  and  Conclusion 

On  August  21, 1992,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  issued  for  two  violations 
identified  during  an  NRC  inspection  on  May 
27-28, 1992,  at  Baystate  Medical  Center,  Inc. 
(licensee).  The  licensee  responded  to  the 
Notice  on  September  10, 1992.  The  licensee 
indicated  that  one  of  the  two  violations 
(Violation  A),  as  stated,  was  incorrect.  The 
licensee  also  requested  mitigation  of  the  civil 
penalty.  The  NRC’s  evaluations  and 
conclusions  regarding  the  licensee’s  requests 
are  as  follows: 

1.  Restatement  of  Violation  A 

10  CFK  35.32  requires,  in  part,  that  the 
licensee  establish  and  maintain  a  quality 
management  program  which  must  include 
written  policies  and  procedures  to  meet  the 
objective  that  a  written  directive  be  prepared 
for  any  administration  of  quantities  greater 
than  30  microcuries  of  iodine-131. 10  CFR 
35.2  defines  a  written  directive  as  an  order 
in  writing  for  a  specific  patient,  dated  and 
signed  by  an  authorized  user  prior  to 
administration  of  a  radiopharmaceutical  and 
containing  certain  information  including,  for 
iodine-131,  the  dosage. 

Contrary  to  the  above,  as  of  May  18, 1992, 
the  licensee’s  quality  management  program 
did  not  include  a  written  procedure  to  meet 
the  objective  that  a  written  directive  signed 
by  an  authorized  user  be  prepared  for 
administration  of  quantities  greater  than  30 
microcuries  of  iodine-131;  and,  on  May  18, 
1992,  a  licensee  technologist  administered 
4.1  millicuries  of  iodine-131  to  a  patient 
without  a  written  directive  being  reviewed  or 
signed  by  an  authorized  user  prior  to  the 
administration. 

2.  Summary  of  Licensee  Response  to 
Violation  A 

In  its  responses,  the  licensee  states  that 
Violation  A  is  incorrect  The  licensee 
contends  that  its  QM  program  as  submitted 
does  contain  the  requirement  that  a  written 
directive  be  signed  by  an  authorized  user  for 
administration  of  iodine-131  for  activities  of 
30  microcuries  to  250  millicuries.  The 
licensee  provided  a  copy  of  the  QM  program 
procedure  with  its  response.  In  addition,  the 
licensee  contends  that  the  only  clear 
violation  that  occurred  is  that  the 
technologist  did  not  obtain  the  authorized 
user’s  signature  before  administration  of  4.1 
millicuries  of  iodine-131. 


3.  NRC  Evaluation  of  Licensee  Response 
The  licensee’s  QM  program,  Paragraph 

Cl.l,  does  require  a  “written  directive;” 
however,  Paragraph  Cl.l  allows  this 
“directive”  to  be  signed  by  the  authorized 
user  or  designated  Nuclear  Medicine 
Technologist  prior  to  the  administration  of 
the  dosage.  As  stated  in  Violation  A,  10  CFR 
35.2  defines  a  written  directive  as  an  order 
signed  by  an  authorized  user.  The  so-called 
“written  directive"  in  the  licensee’s  QM 
Program  does  not  meet  the  requirement 
because  the  directive  does  not  have  to  be 
signed  by  an  authorized  user  and  may 
instead  be  signed  by  a  nuclear  medicine 
technologist.  This  distinction  is  significant 
because  the  requirement  is  intended  to 
ensure  that  the  authorized  user  becomes 
involved  before  the  radio-pharmaceutical  is 
administered  to  the  patient.  Therefore,  the 
violation  did  occur  as  stated  in  the  Notice. 

4.  Summary  of  Licensee  Response  Requesting 
Mitigation  of  the  Civil  Penalty 

The  licensee  requests  mitigation  of  the 
penalty  on  the  basis  that  (1)  the  new  QM  rule 
went  into  effect  as  of  January  27, 1992,  and 
the  licensee  has  made  every  effort  to 
implement  an  effective  program  to  maintain 
foil  NRC  compliance;  (2)  the  licensee's 
original  procedures  (Management  Audit  and 
In-Service  Program)  have  been  a  part  of  the 
NRCs  Regulatory  Guide  NUREG  0267  on 
ALARA;  (3)  the  licensee  has  voluntarily 
participated  and  actively  contributed  to  the 
development  of  the  NRC  new  regulations 
(NRC  QM  rule);  (4)  the  licensee  has  an 
excellent  record  of  24  years  of  foil 
compliance  with  NRC  regulation;  (5)  when 
violations  occur,  the  licensee  has  self- 
identified  them,  reported,  and  corrected  them 
immediately;  (6)  the  issue  of  an  overexposure 
as  described  by  the  NRC  is  overstated  and  is 
done  without  any  consideration  of  the 
clinical  outcome  to  the  patient;  and  (7)  when 
the  entire  incident  is  put  in  proper 
perspective,  the  classification  as  an  aggregate 
violation  related  to  safety  is  improper. 

5.  NRC  Evaluation  of  Licensee  Response 
As  previously  stated  in  the  Notice  of 

Violation  and  Proposed  Imposition  of  Civil 
Penalty,  the  application  of  the  civil  penalty 
adjustment  factors  in  the  NRC  Enforcement 
Policy  would  normally  warrant  complete 
mitigation  of  the  civil  penalty  because  of  the 
licensee’s  identification  of  the 
misadministration  and  related  violations,  the 
prompt  and  comprehensive  corrective 
actions  once  the  violations  were  identified, 
and  the  licensee’s  prior  good  enforcement 
history.  The  NRC  further  acknowledges  the 
licensee’s  efforts  to  implement  the  QM 
program,  its  excellent  record,  and  its 
identification  and  correction  of  problems. 

In  this  case,  however,  the  violations 
resulted  in  a  misadministration  and  involved 
a  radiation  exposure  to  the  thyroid  gland  that 
was  more  than  50%  greater  than  the  intended 
radiation  exposure  for  the  thyroid  uptake 
procedure  that  was  being  conducted  at  the 
time.  Therefore,  in  accordance  with  the  NRC 
Enforcement  Policy,  Supplement  VI.B.3, 
these  violations  constitute  a  Severity  Level  II 
problem.  Consistent  with  the  guidance  set 
forth  in  Section  VI.B.2  of  the  Enforcement 


Policy,  notwithstanding  the  normal 
application  of  the  civil  penalty  adjustment 
factors,  a  civil  penalty  of  at  least  50%  of  the 
base  amount  is  warranted  for  Severity  Level 
I  and  II  violations  involving  overexposures. 

The  licensee  argues  that  the  issue  of  an 
overexposure  should  be  considered  in  the 
context  of  the  clinical  outcome  to  the  patient. 
In  this  case,  the  radiopharmaceutical  dosage 
(and,  concomitantly,  the  radiation  dose) 
administered  to  the  patient  for  the  thyroid 
uptake  procedure  was  approximately  250 
times  the  intended  dosage  for  that  procedure. 
A  thyroid  uptake  procedure  is  done  to 
determine  the  disease  status  of  the  thyroid 
gland  and  to  determine,  among  other  things, 
if  a  much  larger,  therapeutic  dosage  of  the 
radiopharmaceutical  should  be  administered 
and  if  so,  how  much.  The  fact  that  the  patient 
was  subsequently  shown  to  need  the  much 
larger,  therapeutic  dosage  did  not  enter  into 
NRC's  deliberations  on  the  civil  penalty,  nor 
should  it,  as  that  circumstance  was  purely 
fortuitous. 

6.  NRC  Conclusion 

The  NRC  staff  concludes  that  the  violations 
did  occur  as  stated  and  that  the  licensee  has 
not  provided  an  adequate  basis  for  further 
mitigation  or  reduction  of  the  civil  penalty. 
Accordingly,  the  proposed  civil  monetary 
penalty  in  the  amount  of  $2,000  should  be 
imposed. 

[FR  Doc.  93-1156  Filed  1-15-93;  8:45  am) 
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[Docket  No.  50-245] 

Exemption 

In  the  matter  of  Northeast  Nuclear  Energy 
Co.  (Millstone  Nuclear  Power  Station,  Unit 
1). 

I 

The  Northeast  Nuclear  Energy 
Company  (NNECO,  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-21  which  authorizes  operation  of 
Millstone  Nuclear  Power  Station,  Unit 

l.  The  license  provides,  among  other 
things,  that  Millstone  Unit  1  is  subject 
to  all  rules,  regulations,  and  Orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  plant  is  a  multi-unit  boiling  water 
reactor  at  the  licensee’s  site  located  in 
New  London  County,  Connecticut. 

II 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part 
50,  appendix  J.  More  specifically  the 
following  section  requires  that: 

10  CFR  part  50,  appendix  J,  section 

m. A.6.(b) 

If  two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  applicable  acceptance  criteria 
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in  III.A.5.(b),  notwithstanding  the  periodic 
retest  schedule  of  III.D,  a  Type  A  test  shall 
be  performed  at  each  plant  shutdown  for 
refueling  or  approximately  every  18  months, 
whichever  occurs  first,  until  two  consecutive 
Type  A  tests  meet  the  acceptance  criteria  in 
lIi.A.5.(b),  after  which  time  the  retest 
schedule  specified  in  III.D  may  be  resumed. 

Millstone  Unit  1  has  failed  the 
acceptance  criteria  for  the  “As-Found” 
Type  A  tests  in  1987  and  1991.  The 
Type  A  test  is  a  test  of  the  entire 
containment  building  and  is  normally 
performed  every  3  to  4  years,  such  that 
three  tests  are  conducted  every  10-year 
period.  Containment  penetrations  are 
also  testable  by  local  leak  rate  tests 
(Type  B  and  Type  C  tests)  which  are 
required  every  refueling  outage  and  at 
least  every  2  years. 

Ill 

By  letter  dated  November  4, 1992,  the 
licensee  requested  an  exemption  to  the 
requirements  of  section  III.A.6.(b) 
proposing  a  Corrective  Action  Plan 
(CAP)  and  alternate  leakage  rate  test 
program  in  lieu  of  more  frequent  Type 
A  tests.  The  licensee’s  proposed  CAP  is 
consistent  with  NRC  Office  of 
Inspection  and  Enforcement  Information 
Notice  (IN)  No.  85-71,  issued  August 
22, 1985.  This  Information  Notice 
provides  guidance  to  licensees  that 
states  in  circumstances  as  described 
above: 

•  *  *  the  general  purpose  of  maintaining 
a  high  degree  of  containment  integrity  might 
be  better  served  through  an  improved 
maintenance  and  testing  program  for 
containment  penetration  boundaries  and 
isolation  valves.  In  this  situation,  the  licensee 
may  submit  a  Corrective  Action  Plan  with  an 
alternative  leakage  test  program  proposal  as 
an  exemption  request  for  NRC  staff  review. 

If  this  submittal  is  approved  by  the  NRC  staff, 
the  licensee  may  implement  the  corrective 
action  and  alternative  leakage  test  program  in 
lieu  of  the  required  increase  in  Type  A  test 
frequency  incurred  after  the  failure  of  two 
successive  Type  A  tests. 

NNECO’s  November  4, 1992, 
submittal  showed  that  during  the  "As- 
Found”  Type  A  tests  in  1987  and  1991, 
Type  C  local  leak  rates  (of  containment 
isolation  valves)  were  the  reason  for  the 
"As-Found"  failures.  NNECO's 
submittal  also  showed  that  if  the 
problem  penetrations  (valves  IC-6  and 
IC-7  in  1987,  and  penetration  X-25/ 
202D  (valves  AC-7  through  AC-12)  in 
1991)  had  been  excluded,  both  the  “As- 
Found”  and  "As-Left"  leak  rates  would 
have  been  less  than  the  acceptance 
criteria  provided  in  appendix  J  and, 
therefore,  acceptable. 

The  licensee's  justification  for  the 
proposed  exemption  is  that  the  Type  A 
tests  failed  in  the  "As-Found”  condition 
in  1987  and  1991  because  of  a  few 


specific  penetrations.  These 
penetrations  have  (except  for  one)  been 
demonstrably  corrected;  corrective 
action  has  been  taken  on  the  remaining 
penetration,  but  the  success  of  the 
corrective  action  has  not  yet  been  fully 
confirmed.  For  the  one  potentially 
questionable  penetration,  the  licensee 
will  perform  mid-cycle  Type  C  testing. 
Further,  additional  corrective  action 
will  be  taken  at  the  next  refueling 
outage.  The  NRC  staff  has  reviewed  the 
test  reports  and  the  licensee’s  proposed 
and  implemented  CAP.  The  NRC  staff 
finds  that  the  licensee  has  identified  the 
problem  penetrations  that  caused  the 
Type  A  test  failures  in  1987  and  1991, 
and  has  instituted  an  effective  CAP  to 
address  these  problems.  There  is 
reasonable  assurance  that  the 
containment  leakage-limiting  function 
will  be  maintained  and  the  staff  finds 
that  a  forced  outage  to  perform  a  Type 
A  test  is  not  necessary.  The  normal 
appendix  J  Type  A  test  schedule  (three 
tests  in  10  years)  will  require  Type  A 
tests  at  the  next  two  refueling  outages 
(currently  expected  to  be  in  1994  and 
1996).  Additional  information 
concerning  the  NRC  staffs  review  can 
be  found  in  a  safety  evaluation  dated 
January  11, 1993,  supporting 
Amendment  No.  60.  Millstone  Unit  l’s 
Technical  Specifications  repeat  the 
requirement  of  appendix  J,  therefore, 
NNECO  requested  a  Technical 
Specification  change  in  a  letter  dated 
September  29, 1992,  as  supplemented 
by  November  6, 1992.  On  January  11, 
1993,  the  NRC  approved  NNECO’s 
Technical  Specification  change 
concurrently  with  this  exemption. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  Further, 
the  Commission  finds  that  special 
circumstances  are  present  in  that 
application  of  the  regulation  in  these 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
and  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule,  in  that, 
as  discussed  in  section  III,  the  proposed 
alternative  better  meets  the  purpose  of 
correcting  excess  leakage.  The 
exemption  provides  only  a  one-time 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation  by  implementing  an 
alternative  program  to  achieve  the 
underlying  purpose  of  the  rule. 


An  exemption  is  hereby  granted  from 
the  requirements  of  section  m.A.6.(b)  of 
appendix  J  to  10  CFR  part  50,  which 
require  an  accelerated  Type  A 
containment  integrated  leak  rate  test 
frequency  when  two  consecutive  Type 
A  tests  have  failed  to  meet  their 
acceptance  criteria.  The  approximately 
18-month  interval  from  the  1991  Type  A 
test  is  waived  until  the  next  scheduled 
refueling  outage  (currently  scheduled 
for  February  1994)  based  on  the 
licensee's  aggressive  Corrective  Action 
Plan. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (58  FR  589). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects-I/Il, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-1153  Filed  1-15-93;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

OFPP  Policy  Letter  80-3;  Amendment 

AGENCY:  Office  of  Federal  Procurement 
Policy  (OFPP),  OMB. 

ACTION:  OFPP  is  revising  OFPP  Policy 
Letter  No.  80-3  to  implement  section 
907(a)  of  the  Federal  Courts 
Administration  Act  of  1992,  Public  Law 
102-572,  dealing  with  the  certification 
of  claims  pursuant  to  the  Contract 
Disputes  Act  (CDA)  of  1978, 41  U.S.C. 
601,  etseq. 

SUMMARY:  In  recent  years,  the  claim 
certification  requirement  in  the  CDA,  41 
U.S.C.  605(c)(1),  has  become  an 
impediment  to  die  prompt  and  efficient 
resolution  of  disputes.  In  particular, 
persistent  litigation  has  ensued 
regarding  the  interpretation  of 
implementing  regulations  contained  in 
the  Federal  Acquisition  Regulation 
(FAR)  at  33.207(c).  FAR  33.207(c), 
which  is  derived  from  section  1.7(b)  of 
Policy  Letter  80-3,  identifies  who 
within  a  contractor's  organization  can 
properly  act  in  certifying  a  CDA  claim. 
This  problem  has  been  exacerbated  by 
the  jurisdictional  nature  of  the 
requirement,  which  has  resulted  in  the 
dismissal  of  suits  and  appeals  by  courts 
and  agency  boards  of  contract  appeals 


HIE 
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and  required  contractors  to  begin  the 
process  anew. 

On  March  4. 1992.  OFPP  published  a 
proposed  amendment  to  Policy  Letter 
80-3.  57  FR  8495-99  (March  10. 1992). 
This  proposal  offered  new  guidance  for 
determining  which  individuals  may 
certify  CDA  claims.  The  President, 
however,  concluded  that  a  legislative 
solution  would  most  effectively  resolve 
the  problems  associated  with  CDA 
certification  and  signed  the  Federal 
Courts  Administration  Act  of  1992,  P.L 
102-572,  into  law  on  October  29, 1992. 
Section  907(a)  of  this  law  amends  the 
CDA  by,  among  other  things,  identifying 
who  can  certify  and  making  clear  that 
certification  defects  do  not  deprive 
tribunals  of  jurisdiction.  Congressional 
discussion  regarding  this  provision 
appears  at  138  Cong.  Rec.  Si 7798-99 
(daily  ed.  October  8, 1992)  (statement  of 
Sen.  Heflin). 

This  policy  letter  amendment  revises 
section  1.7  and  paragraphs  (d)  and  (h)  of 
the  "Disputes”  clause  in  section  II  of 
Policy  Letter  80-3  to  implement  section 
907(a)  of  Public  Law  102-572.  The 
Defense  Acquisition  Regulations 
Council  and  the  Civilian  Agency 
Acquisition  Council  have  been  advised 
that  expeditious  promulgation  of  a  FAR 
rule  implementing  Public  Law  102-572 
and  this  policy  letter  amendment  is 
warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mathew  Blum,  Staff  Attorney,  Office  of 
Federal  Procurement  Policy,  Office  of 
Management  and  Budget,  Room  9013, 
725  17th  Street  NW,  Washington.  DC 
20503,  telephone  (202)  395-3501. 

Dated:  January  11, 1993. 

Allan  V.  Bunn  an. 

Administrator. 

Policy  Letter  No.  80-3,  Amendment  No. 
1 

To  the  Heads  of  Executive  Departments 
and  Establishments 
Subject:  Regulatory  Guidance  on  P.L. 
95-563,  the  Contract  Disputes  Act 
of  1978 

1.  Purpose.  The  purpose  of  this 
amendment  is  to  implement  section 
907(a)  of  the  Federal  Courts 
Administration  Act  of  1992,  P.L  102- 
572,  dealing  with  the  certification  of 
claims  pursuant  to  the  Contract 
Disputes  Act  (CDA)  of  1978, 41  U.S.G 
§§  601,  et  seq.,  as  amended  by  the 
Federal  Courts  Improvement  Act  of 
1982,  P.L  97-164,  and  the 
Administrative  Dispute  Resolution  Act. 
P.L.  101-552.  This  amendment  replaces 
section  L7  and  paragraphs  (d)  and  (h)  of 
the  "Disputes’*  clause  in  section  II  of 
Policy  Letter  80-3. 

2.  Authority.  This  amendment  to 
Policy  Letter  80-3  is  issued  pursuant  to 


section  6(a)  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Act,  as 
amended,  codified  at  41  U.S.G  405(a). 

3.  Background.  The  CDA  requires 
that,  for  claims  over  $50,000,  a 
contractor  must  certify  that:  (1)  the 
claim  is  made  in  good  faith,  (2)  the 
supporting  data  are  accurate  and 
complete  to  the  best  of  the  contractor's 
knowledge  and  belief,  and  (3)  the 
amount  requested  accurately  reflects  the 
contract  adjustment  for  which  the 
contractor  believes  the  Government  is 
liable.  41  U.S.C.  605(c)(1).  As  a  result  of 
an  amendment  to  the  CDA  by  the 
Administrative  Dispute  Resolution  Act. 
certification  is  also  required  for  claims 
of  any  amount  in  which  alternative 
means  of  dispute  resolution  or  other 
mutually  agreeable  procedures  are  used. 
41  U.S.G  605(d). 

The  CDA  does  not  identify  who 
within  a  contractor’s  organization  can 
properly  act  in  certifying  a  claim. 
However,  Federal  Acquisition 
Regulation  (FAR)  33.207(c),  which  is 
derived  from  Section  1.7(b)  of  OFPP 
Policy  Letter  80-3,  states  that: 

(1)  If  the  contractor  is  an  individual, 
the  certification  shall  be  executed  by 
that  individual. 

(2)  If  the  contractor  is  not  an 
individual,  the  certification  shall  be 
executed  by — 

(i)  A  senior  company  official  in  charge 
at  the  contractor’s  plant  or  location 
involved;  or 

(ii)  An  officer  or  general  partner  of  the 
contractor  having  overall  responsibility 
for  the  conduct  of  the  contractor’s 
affairs. 

In  recent  years  the  certification 
requirement — in  particular  FAR 
33.207(c) — has  been  the  source  of 
substantial  confusion  and  persistent 
litigation.  This  litigation,  which  has 
prevented  parties  from  focusing  on  the 
merits  of  their  disputes,  contravenes  the 
CDA’s  avowed  goal  of  ensuring  the 
prompt  and  efficient  resolution  of 
disputes  between  contractors  and  the 
Government  See  41  U.S.G  607(e);  S, 
Rep.  No.  1118, 95th  Cong.,  2d  Sess., 
reprinted  in  1978  U.S.  Code  Cong,  ft 
Admin.  News  5235.  The  problem  has 
been  exacerbated  by  the  jurisdictional 
nature  of  the  requirement,  which  has 
resulted  in  the  dismissal  of  suits  and 
appeals  by  courts  and  agency  boards  of 
contract  appeals  and  required 
contractors  to  begin  the  process  anew. 

On  March  4, 1992,  OFPP  issued  a 
proposed  amendment  to  Policy  Letter 
80-3.  57  Fed.  Reg.  8495  (March  10. 
1992).  This  proposal  offered  new 
guidance  for  determining  which 
individuals  within  a  contractor’s 
organization  may  certify  CDA  claims. 
The  President,  however,  concluded  that 


a  legislative  solution  would  most 
effectively  resolve  the  problems 
associated  with  CDA  certification  and 
signed  the  Federal  Courts 
Administration  Act  of  1992,  P.L  102- 
572,  into  law  on  October  29, 1992. 
Section  907(a)  of  this  law  amends  the 
CDA  by,  among  other  things,  identifying 
who  can  certify  and  making  clear  that 
certification  defects  do  not  deprive 
tribunals  of  jurisdiction.  It  also  requires 
a  certifier  to  attest  that  he  or  she  is  duly 
authorized  to  certify  the  claim  on  behalf 
of  the  contractor. 

This  policy  letter  amendment  revises 
section  1.7  and  paragraphs  (d)  and  (h)  of 
the  "Disputes”  clause  in  section  II  of 
Policy  Letter  80-3  to  implement  section 
907(a)  of  P.L  102-572, 

4.  Policy. 

a.  The  language  in  section  1.7  of 
Policy  Letter  80-3  is  amended  to  read  as 
follows: 

(a)  Section  6(c)(1)  of  the  CDA  requires 
that  a  contractor  claim  over  $50,000  be 
certified  that  it  is  made  in  good  faith, 
that  the  supporting  data  are  accurate 
and  complete  to  the  best  of  the 
contractor’s  knowledge  and  belief,  that 
the  amount  requested  accurately  reflects 
the  contract  adjustment  for  which  the 
contractor  believes  the  Government  is 
liable,  and  that  the  certifier  is  duly 
authorized  to  certify  the  claim  on  behalf 
of  the  contractor.  This  certification  is 
also  required  for  claims  of  any  amount 
in  which  alternative  means  of  dispute 
resolution  or  other  mutually  agreeable 
procedures  are  used. 

(b)  Section  6(c)(7)  of  the  CDA 
provides  that  the  certification  may  be 
executed  by  any  person  duly  authorized 
to  bind  the  contractor  with  respect  to 
the  claim. 

(c)  Section  6(c)(6)  of  the  CDA 
provides  that  the  contracting  officer 
shall  have  no  obligation  to  render  a  final 
decision  on  any  claim  of  more  than 
$50,000  that  is  not  certified  in 
accordance  with  the  CDA  if,  within  60 
days  after  receipt  of  the  claim,  the 
contracting  officer  notifies  the 
contractor  in  writing  of  the  reasons  why 
any  attempted  certification  was  found  to 
be  defective.  A  defect  in  the  certification 
of  a  claim  shall  not  deprive  a  court  or 
an  agency  board  of  contract  appeals  of 
jurisdiction  over  that  claim.  Prior  to  the 
entry  of  a  final  judgment  by  a  court  or 

a  decision  by  an  agency  board  of 
contract  appeals,  the  court  or  agency 
board  shall  require  a  defective 
certification  to  be  corrected. 

(d)  Section  907(a)(3)  of  P.L  102-572 
states  that  any  interest  found  due  under 
section  12  of  the  CDA,  41  U.S.G  611,  on 
a  claim  for  which  the  certification  under 
section  6(c)(1)  is,  on  or  after  October  29. 
1992,  found  to  be  defective  shall  be  paid 
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from  the  later  of  the  date  on  which  the 
contracting  officer  initially  received  the 
claim  or  October  29, 1992. 

(e)  Contractors  submitting  contract 
claims,  requests  for  equitable 
adjustments  to  contract  terms,  requests 
for  relief  under  P.L.  85-804,  or  other 
similar  requests  that  exceed  $100,000 
under  Defense  Department  contracts 
should  refer  to  Department  of  Defense 
FAR  Supplement  subpart  233.70  for 
additional  certification  requirements. 

b.  Paragraphs  (d)  and  (hj  of  the 
“Disputes”  clause  in  section  II  of  Policy 
Letter  80-3  are  amended  to  read  as 
follows: 

(d)  (i)  For  contractor  claims  of  more 
then  $50,000,  or  any  claim  regardless  of 
amount  when  using  alternative  dispute 
resolution  procedures,  the  contractor 
shall  submit  with  the  claim  a 
certification  that  the  claim  is  made  in 
good  faith,  that  the  supporting  data  are 
accurate  and  complete  to  the  best  of  the 
contractor’s  knowledge  and  belief,  that 
the  amount  requested  accurately  reflects 
the  contract  adjustment  for  which  the 
contractor  believes  the  Government  is 
liable,  and  that  the  certifier  is  duly 
authorized  to  certify  the  claim  on  behalf 
of  the  contractor. 

(ii)  The  certification  may  be  executed 
by  any  person  duly  authorized  to  bind 
the  contractor  with  respect  to  the  claim. 

(iii)  The  contracting  officer  shall  have 
no  obligation  to  render  a  final  decision 
on  any  claim  of  more  than  $50,000  that 
is  not  certified  in  accordance  with  the 
CDA  if,  within  60  days  after  receipt  of 
the  claim,  the  contracting  officer  notifies 
the  contractor  in  writing  of  the  reasons 
why  any  attempted  certification  was 
found  to  be  defective. 

(iv)  A  defect  in  the  certification  of  a 
claim  shall  not  deprive  a  court  or  an 
agency  board  of  contract  appeals  of  a 
jurisdiction  over  that  claim.  Prior  to  the 
entry  of  a  final  judgment  by  a  court  or 

a  decision  by  an  agency  board  of 
contract  appeals,  the  court  or  agency 
board  shall  require  a  defective 
certification  to  be  corrected. 

(h)  Any  interest  found  due  under 
section  12  of  the  CDA,  41  U.S.C.  611,  on 
a  claim  for  which  the  certification  under 
section  6(c)(1)  is,  on  or  after  October  29, 
1992,  found  to  be  defective  shall  be  paid 
from  the  later  of  the  date  on  which  the 
contracting  officer  initially  received  the 
claim  or  October  29, 1992. 

5.  Effective  date.  The  revisions  made 
by  this  policy  letter  amendment  are 
effective  as  follows: 

a.  The  additional  requirement  in 
paragraph  (a)  of  section  1.7  as  amended 
and  in  subparagraph  (i)  of  paragraph  (d) 
of  the  "Disputes”  clause  in  section  II  as 
amended  that  the  certifier  attest  that  he 
or  she  is  duly  authorized  to  certify  the 


claim  on  behalf  of  the  contractor 
(implementing  section  907(a)(1)(A)  of 
P.L.  102-572)  shall  be  effective  with 
respect  to  certifications  executed  more 
than  60  days  after  the  effective  date  of 
implementing  amendments  to  the  FAR. 

d.  Paragraphs  (b)  and  (c)  of  section  1.7 
as  amended,  and  subparagraphs  (iiMiv) 
of  paragraph  (d)  of  the  “Disputes” 
clause  in  section  II  as  amended)  dealing 
with  who  can  certify  and  certification  _ 
defects  (implementing  section 
907(a)(1)(B)  of  P.L.  102-572)  are 
effective  with  respect  to  all  claims  filed 
before,  on,  or  after  October  29, 1992, 
except  for  those  claims  which,  before 
October  29, 1992,  have  been  the  subject 
of  an  appeal  to  an  agency  board  of 
contract  appeals  or  a  suit  in  the  United 
States  Court  of  Federal  Claims.  Claims 
that  are  the  subject  of  suits  or  appeals 
filed  before  October  29, 1992  which  are 
subsequently  dismissed  without 
prejudice  become  subject  to  these 
provisions  if  refiled. 

c.  Any  interest  found  due  under 
section  12  of  the  CDA  on  a  claim  for 
which  the  certification  under  section 
6(c)(1)  is,  on  or  after  October  29, 1992, 
found  to  be  defective  shall  be  paid  from 
the  later  of  the  date  on  which  the 
contracting  officer  initially  received  the 
claim  or  October  29, 1992. 

6.  Responsibilities. 

a.  Heads  of  Agencies.  Heads  of 
departments  and  agencies  are 
responsible  for  taking  all  necessary 
actions  to  assure  effective 
implementation  of  these  policies,  such 
as  disseminating  this  policy  letter 
amendment  to  appropriate  acquisition, 
legal  and  other  staff,  developing 
implemention  strategies  ana  initiating 
staff  training.  They  should  specifically 
ensure  that  contracting  officers  review 
pending  claims  and  new  claims  in 
accordance  with  the  law  set  forth  in  P.L. 
102-572  and  the  policy  set  forth  herein. 
Since  these  policies  must  be 
implemented  in  the  FAR,  agencies 
should  not  duplicate  the  development 
of  implementing  procurement 
regulations  being  undertaken  by  the 
Defense  Acquisition  Regulations 
Council  (DARC)  and  the  Civilian 
Agency  Acquisition  Council  (CAAC). 
However,  implementation  of  these 
policies  in  the  FAR  must  be 
accomplished  within  the  time  period 
specified  in  paragraph  b  below. 

b.  Federal  Acquisition  Regulatory 
Councils.  Pursuant  to  subsection  6(a)  of 
the  Office  of  Federal  Procurement 
Policy  Act,  as  amended,  (41  U.S.C. 

§  401,  et  seq.),  the  DARC  and  the  CAAC 
shall  ensure  that  the  policies  established 
herein  are  incorporated  in  the  FAR 
within  60  days  from  the  date  this  policy 
letter  amendment  is  published  in  the 


Federal  Register.  Promulgation  of  FAR 
regulations  within  that  60-day  period 
shall  be  considered  issuance  in  a 
“timely  manner”  as  prescribed  in  41 
U.S.C  §  405(b). 

7.  Information  contact.  Questions  or 
inquiries  about  this  policy  letter 
amendment  should  be  directed  to 
Mathew  Blum,  Staff  Attorney.  Office  of 
Federal  Procurement  Policy,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
telephone  (202)  395-3501. 

Allan  V.  Burman, 

Administrator. 

(FR  Doc.  93-1088  Filed  1-15-93;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-31725;  File  No.  SR-OCC- 
92-23] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Inclusion  of  the  Wllshire 
Small  Cap  Index  In  the  Cross- 
Margining  Agreement  With  the  Board 
of  Trade  Clearing  Corporation 

January  11, 1993. 

On  September  4, 1992,  The  Options 
Clearing  Corporation  (“OCC”)  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-92-23)  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).1  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
November  5, 1992,  to  solicit  comments 
from  interested  persons.3  No  comments 
were  received.  As  discussed  below,  this 
order  approves  the  proposal. 

I.  Description 

The  proposed  rule  change  would 
allow  OCC  to  add  a  new  index  to  the 
List  of  Eligible  Contracts  3  that  are 
includable  in  the  cross-margining 
accounts  subject  to  the  Cross-Margining 
Agreement  between  OCC  and  the  Board 
of  Trade  Clearing  Corporation 


*  19  U.S.C.  78s(b)  (1988). 

2  Securities  Exchange  Act  Release  No.  31379 
(October  29, 1992),  57  FR  52816  (File  No.  SR-OCC- 
92-23). 

’The  List  of  Eligible  Contracts  is  set  forth  as 
Exhibit  A  to  the  OCC/BOTCC  Cross-Margining 
Agreement.  Currently,  the  Eligible  Contracts  cleared 
through  OCC  are  put  and  call  options  on  the  SAP 
100  Index,  SAP  500  Index,  Major  Market  Index, 

New  York  Stock  Exchange  Composite  Index, 
Financial  News  Composite  Index,  and  Institutional 
Index.  The  Eligible  Contracts  cleared  through 
BOTCC  are  futures  on  the  Major  Market  Index  and 
put  and  call  options  on  the  futures  on  the  Major 
Market  Index. 
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(“BOTGC”).4  The  additional  Eligible 
Contracts  will  consist  of  put  and  call 
options  mi  the  Wilshire  Small  Cap 
Index  (“Wilshire”),  which  are  proposed 
for  trading  on  the  Pacific  Stock 
Exchange  (“PSE”)  and  will  be  cleared 
by  OCC,  and  futures  and  options  on  the 
futures  on  the  Wilshire,  which  are 
proposed  for  trading  on  the  Board  of 
Trade  of  the  City  of  Chicago  and  will  be 
cleared  by  BOTCC. 

Options  on  the  Wilshire,  futures  on 
the  Wilshire,  and  options  on  the  futures 
on  the  Wilshire  will  be  in  the  same  class 
group  because  the  underlying  is  the 
same  index.  Accordingly,  OCC  and 
BOTCC  have  agreed  to  allow  these 
contracts  to  be  cross-margined  with 
each  other.  OCC  anticipates,  however, 
that  the  Wilshire  class  group  will  be  in 
a  separate  product  group  by  itself  and, 
therefore,  will  not  be  cross-margined 
with  the  broad-based  product  group.5 * 

II.  Discussion 

OCC  believes  that  the  proposal  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act 8 
because  it  expands  a  cross-margining 
system  which  enhances  the  safety  of  the 
clearing  system  while  providing  lower 
clearing  margin  costs  to  OCC’s  clearing 
members.  Section  17A(a)(l)  of  the  Act7 
specifically  encourages  the  use  of 
efficient,  effective,  and  safe  procedures 
for  securities  clearance  and  settlement 
Section  17A(bK3KF)a  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
and  to  assure  the  safeguarding  of 
securities  and  funds  in  the  clearing 
agency’s  custody  or  control  or  for  which 
it  is  responsible. 

Expanding  the  List  of  Eligible 
Contracts  in  the  OCC/BOTCC  cross- 


4  For  •  description  of  the  various  legal,  regulatory, 
and  operational  issues  involved  in  the  OCC/BOTOC 
cross-margining  program,  refer  to  Securities 
Exchange  Act  Release  No.  29886  (November  8, 
1991).  56  PR  56680  (File  No.  SR-OCC-91-07). 

On  April  23, 1992,  OOC  filed  a  proposed  rule 
change.  File  No.  SR-OCC-92-12.  requesting 
Commission  approval  for  inclusion  of  options  and 
futures  on  foreign  currencies  to  the  List  of  Eligible 
Contracts.  Pursuant  to  a  request  by  OCC.  that  filing 
is  still  pending  at  the  Commission. 

*  Both  OOC  and  BOTGC  will  be  reviewing  their 
existing  contracts  to  determine  whether  any  of  them 
can  be  placed  in  the  same  product  group  with  the 
WUshire.  Should  OCC  decide  to  include  the 
Wilshire  class  group  to  a  broader  product  group  or 
decide  to  include  any  existing  contract  in  the 
Wilshire  product  group  so  that  the  Wilshire 
contracts  can  bo  croaeHMrgtoed  with  other  Eligible 
Contracts,  OCC,  prior  to  inclusion,  will  submit  a 
section  19(b)  proposed  rale  change  to  the 
Commission  for  approval. 

•IS  U^C  78q-l  (1966). 

7 15  UAC  78q-l(aMl)  (1988). 

•  15  U.S.C.  78q-KbX3KF)  (1988). 


margining  program  should  promote 
more  efficient  and  cost-effective 
clearance  and  settlement  of  securities 
transactions  by  increasing  margin 
efficiency  and  by  decreasing  the 
potential  for  loss  in  the  event  of  a 
clearing  member  default.  Margin  costs 
can  be  safely  reduced  when  positions  in 
one  market  are  hedged  by  positions  in 
another  market,  which  are  based  on  the 
same  or  similar  underlying  assets, 
because  an  increase  in  the  cost  of 
liquidating  positions  in  one  market 
should  be  offset  by  the  corresponding 
increases  in  the  values  of  the  hedge 
positions  in  the  other  market.  The 
Commission  in  recent  years  has  dealt  in 
a  comprehensive  manner  with 
numerous  proposals  involving  OCC  and 
cross-margining.9  For  the  reasons 
discussed  in  those  orders  as  well  as  the 
reasons  discussed  above,  the 
Commission  believes  that  this  proposal 
warrants  approval  in  that  it  will  enable 
OCC  to  provide  for  more  efficient 
clearance  and  settlement  while  still 
assuring  the  safeguarding  of  funds  and 
securities. 


For  the  reasons  stated  above,  the 
Commission  finds  that  OCC’s  proposal 
is  consistent  with  section  17A  of  the 
Act10 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,11  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-92-23)  be,  and  hereby  is, 
approved. 

Pot  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.12 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-1166  Filed  1-15-93;  8:45  am] 
BiUJMO  coot  tote-01 -M 


•Eg..  Securities  Exchange  Act  Release  Nos. 
29991  (November  26, 1991),  56  FR  61458  (File  No. 
SR-OCC-90-01)  (order  approving  a  proposed  rule 
change  to  expand  the  OCC/Chicagc  Mercantile 
Exchange  cross-margin  program)  and  30041 
(December  5. 1991).  56  FR  64824  (File  No.  SR- 
OCC-90-04)  (order  approving  a  proposed  rale 
change  to  expand  the  OCC/Intermaifcet  Clearing 
Corporation  cross-margin  program). 

»°15  U.S.C.  78q-l  (1988). 

*»15  U.S.C.  78sfb)(2)  (1988). 

**17  CPR  200.30-3(aXl2)  (1992). 


[Rttom  No.  34-31722;  File  No.  SR-PSE 
92-47] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.  Relating 
to  Waiver  of  Market  Maker  Transection 
Fees  for  Options  Trading  on  the 
Wilshire  Small  Cep  Index 

)anuary  11, 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  15, 1992, 
the  Pacific  Stock  Exchange,  Inc.  (“PSE” 
or  ’’Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  L  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
horn  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  waive  all 
market  maker  transaction  fees  for 
options  trading  on  the  Wilshire  Small 
Cap  Index  (“Wilshire  Index”  or 
“Index”).  The  waiver  will  cover  three 
months  commencing  on  the  first  day 
that  options  on  the  Wilshire  Index  trade 
on  the  Exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  believes  that  the 
proposed  temporary  waiver  of  market 
maker  transaction  fees  will  result  in 
greater  liquidity,  enhanced  competition 
and  a  greater  quality  of  markets  for 
options  trading  on  the  Wilshire  Index. 


III.  Conclusion 
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The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  will  facilitate 
transactions  in  securities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Barden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-92-47 


and  should  be  submitted  by  February  9, 
1993. 

For  the  Commission,  by  the  Division  of - 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-1117  Filed  1-15-93;  8:45  am] 
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[Release  No.  34-31724;  File  No.  SR-PHLX- 
92-27) 

Seif-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Restrictions  on  Registered 
Options  Trades 

January  11, 1993. 

On  October  20, 1992,  the  Philadelphia 
Stock  Exchange,  Inc.  (“PHLX”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  (“Act") 1  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change 
which  amends  Exchange  Rule  1014, 
“Obligations  and  Restrictions 
Applicable  to  Specialists  and  Registered 
Options  Traders,”  to  prohibit  Registered 
Options  Traders  (“ROTs”)  from 
executing  proprietary  options 
transactions  in  Exchange-listed  options 
on  over-the-counter/unlisted  trading 
privilege  (“OTC/UTP”}  securities  if, 
during  the  preceding  hour,  the  ROT  has 
been  physically  present  on  the  FHLX’s 
equity  trading  floor.  The  proposed 
trading  restrictions  will  not  apply 
unless  the  PHLX’s  reported  equity  share 
volume  in  the  OTC/UTP  security 
represents  over  ten  percent  of  the  total 
reported  volume  for  the  OTC/UTP 
security  during  the  previous  calendar 
quarter. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
31453  (November  13, 1992),  57  FR 
54884  (November  20, 1992).  No 
comments  were  received  on  the 
proposal. 

The  PHLX  explains  that  the  proposed 
rule  change  was  recommended  to  the 
Exchange’s  Board  of  Governors  by  its 
Options  Committee  in  conjunction  with 
a  corresponding  proposal 3  by  the  PHLX 
to  list  and  trade  on  a  UTP  basis 
securities  which  are  designated  as 
National  Market  System  (“NMS”) 
securities  and  traded  through  the 
facilities  of  the  National  Association  of 


1 15  U.S.C.  78s(b)(l)  (1982). 

2  17  CFR  240.19b— 4  (1991). 
s  See  Pile  No.  SR-PHLX-92-04. 


Securities  Dealers  Automated  Quotation 
System  (“NASDAQ”).  The  proposed 
restriction  on  ROTs  is  designed  to 
prevent  any  abusive  options  trading  that 
may  result  from  ROTs  seeking  to 
capitalize  on  informational  advantages 
acquired  while  on  the  PHLX’s  equity 
trading  floor. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5),  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  ana  the  public  interest 
by  minimizing  concerns  regarding 
potential  manipulations  and  abuses  of 
market  information  which  could  result 
from  ROTs’  trading  of  Exchange-listed 
options  on  OTC/UTP  securities  which 
are  traded  on  the  PHLX’s  equity  floor. 
Specifically,  by  restricting  ROTs’  ability 
to  execute  proprietary  options 
transactions  in  Exchange-listed  options 
if  they  have  been  present  on  the  equity 
trading  floor  during  the  prior  hour,  the 
Commission  believes,  as  it  has 
concluded  in  the  past,4  that  the 
proposed  restriction  adequately  limits 
the  ability  of  ROTs  to  use  unfairly  any 
material,  non-public  information  they 
might  possess. 

The  Commission  notes  that  the 
PHLX’s  proposal  is  similar  to 
restrictions  adopted  previously  by  the 
American  Stock  Exchange,  Inc. 
("Amex”)  and  by  the  New  York  Stock 
Exchance,  Inc.  (“NYSE”).9 

In  order  to  monitor  compliance  with 
the  proposed  restriction,  the  PHLX 
plans  to  generate  quarterly  surveillance 
reports  for  every  option-stock  which  has 
traded  over  10%  of  the  consolidated 
tape  volume  for  the  previous  quarter; 
the  surveillance  report  will  include  all 
instances  where  the  stock  price  has 
increased  or  decreased  by  more  than  Vi 
point  in  any  of  the  26  fifteen  minute 
intervals  which  comprise  the  trade  day 
on  the  equity  floor.  In  each  instance 
where  the  stock  price  has  increased  or 
decreased  by  more  than  Yz  point  in  any 
of  the  26  fifteen  minute  intervals  which 
comprise  the  trade  day,  the  Exchange’s 
surveillance  staff  will  identify  any 
suspicious  prior  option  activity  and, 
where  ROTs  are  involved,  will  inquire 
with  the  equity  specialist  about  whether 


*  See  Securities  Exchange  Act  Release  No.  26147 
(October  3, 1985),  53  FR  39556  (order  approving 
File  No.  SR— Amax -88-16).  See  also  Securities 
Exchange  Act  Release  No.  21759  (February  14. 
1985),  50  FR  7250  (order  approving  file  No.  NYSE- 
34-3). 

5  See  Amex  Rule  958(0  and  NYSE  Rule 
758(b)(iii). 
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any  such  ROT  had  that  day  visited  the 
respective  equity  post  prior  to  the 
suspicious  option  activity.6  The 
Commission  believes  that  these 
procedures,  together  with  the  PHLX's 
existing  surveillance  procedures,  should 
allow  the  PHLX  to  enforce  the  proposed 
restriction  and  identify  and  deter 
potential  manipulations  and  other 
trading  abuses.7 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (SR-PHLX-92- 
27)  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-1118  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator’s  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator’s  decisions 
and  orders  in  civil  penalty,  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator.' 
These  indexes  and  digests  will  increase 
the  public’s  awareness  of  the 
Administrator’s  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  by  order  number,  as 
supplemented  by  the  subject  matter 
index,  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 


“See  letter  from  Gerald  D.  O’Connell.  Director  of 
Market  Surveillance,  PHLX,  to  Yvonne  Fraticelli, 
Staff  Attorney.  Options  Branch,  Division  of  Market 
Regulation  ("Division”),  Commission,  dated 
December  16. 1992,  and  letter  from  Murray  L.  Ross. 
Secretary,  PHLX,  to  Yvonne  Fraticelli.  Staff 
Attorney.  Options  Branch,  Division.  Commission, 
dated  December  29, 1992. 


James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 

Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  NW.,  Suite  925, 
Washington,  DC  20004:  telephone  (202) 
376-6441. 

SUPPLEMENTARY  INFORMATION:  The 

Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  that  contain 
identifying  information  as  to  those 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17, 1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  final  decisions  and  orders  issued  by 
the  Administrator  under  the  FAA’s  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13,  subpart  G.  The  FAA  maintains 
an  index  of  the  Administrator’s 
decisions  and  orders  in  civil  penalty 
actions  organized  by  order  number  and 
containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subject-matter  index, 
and  digests  organized  by  order  number. 

In  a  notice  issued  on  October  26, 

1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31, 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January,  April,  July,  and  October  of  each 
year).  The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
October  26, 1990  (55  FR  45984;  October 
31, 1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator’s 
civil  penalty  decisions  as  follows: 


Dates  of  quarter 

Federal  Register  publication 

10/1/90—12/31/90  .... 

56  FR  44886;  2/6/91 

7  In  addition  to  the  restriction  discussed  above, 
the  Commission’s  approval  of  the  proposal  is 
premised  on  the  belief  that  the  Exchange's  trading 
floors  for  equities  and  options  on  those  equities  are 
sufficiently  separated  such  that  there  is  no  time  and 
place  advantage  derived  from  the  physical 
proximity  of  the  two  floors  which  could  be 
exploited  by  PHLX  members.  Thus,  any  decision  by 
the  PHLX  to  change  the  location  of  the  options 


Dates  of  quarter 

Federal  Register  publication 

1/1/91 — 3/31/91  _ 

4/1/91 — 6/30/91  _ 

7/1/91 — 9/30/91  . 

10/1/91—12/31/91  .... 

1/1/92 — 3/31/92  . 

4/1/92 — 6/30/92  . 

7/1/92 — 9/30/92  _ 

56  FR  20250;  5/2/91 

56  FR  31984;  7/12/91 

56  FR  51735;  10/15/91 

57  FR  2299;  1/21/92 

57  FR  12359;  4/9/92 

57  FR  32825;  7/23/92 

57  FR  48255;  10/22/92 

For  the  convenience  of  the  users  of 
these  indexes,  this  notice  contains  an 
order  number  index  that  reflects  all  of 
the  civil  penalty  decisions  issued  by  the 
Administrator  to  date.  In  the  future,  the 
notice  for  the  last  quarter  of  each  year 
will  contain  an  order  number  index 
reflecting  all  of  the  Administrator’s  civil 
penalty  decisions  for  that  year.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  will  be  non- 
cumulative.  This  change  will  make 
these  indexes  easier  to  use. 

The  order  number  index  will  be 
further  modified  starting  in  this  notice. 
In  past  notices,  the  order  number  index 
indicated  which  regulations  had  been 
cited  in  each  decision.  Since  that 
information  is  included  in  the  subject- 
matter  index,  the  order  number  index 
will  no  longer  contain  that  information. 
This  change  will  eliminate  a 
redundancy  in  the  indexes. 

As  noted  at  the  beginning  of  the 
subject  matter  index  and  the  digests, 
these  indexes  and  digests  do  not 
constitute  legal  authority,  and  should 
not  be  cited  or  relied  upon  as  such.  The 
indexes  and  digests  are  not  intended  to 
serve  as  a  substitute  for  proper  legal 
research.  Parties,  attorneys,  and  other 
interested  persons  should  always 
consult  the  full  text  of  tho 
Administrator’s  decisions  before  citing 
them  in  any  context.  The 
Administrator’s  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

In  addition,  the  Administrator’s  final 
decisions  and  orders  have  been 
published  by  commercial  publishers 
and  are  available  on  computer 
databases.  (Information  about  these 
commercial  publications  and  computer 
databases  is  provided  at  the  end  of  this 
notice.) 


trading  floor  relative  to  the  stock  trading  floor,  or 
to  modify  the  means  of  access  between  them,  would 
require  submission  of  a  proposed  rule  change  under 
section  19(b)  of  the  Act 

•  15  U.S.C.  78s(b)(2)  (1982). 

•  17  CFR  200.30-3(a)(12)  (1991). 
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Crril-PenaHy  Actions — Orders  Issued  by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and  orders  issued  by  the  Administrator  through  December  31, 1992.) 


Order  No.  and  (service 
date) 

89-1  (11/13/89) _ 

89-2  (11/13/89) _ 

89-3  (11/13/89)  . . . 

89-4  (11/13/89) . - 

89-5(11/13/89)  . . 

89-6  (12/21/89) . . 

89-7  (12/21/89) . . 

89- 8  (12/22/89) _ 

90- 1  (1/19/90)  . . 

90-2  (1/19/90)  . . 

90-3  (1/29/90) . . 

90-4  (1/19/90)  .... . . 

90-5  (1/19/90) _ 

90-8  (2/16/90)  ... . 

90-7  (2/16/90)  . . . 

90-8  (2/16/90) - 

90-9  (2/16/90) - 

90-10  (3/19/90) _ 

90-11  (3/19/90) . . 

90-12  (4/25/90) _ 

90-13  (3/14/90) _ 

90-14  (3/14/90) _ 

90-15  (3/19/90) _ 

90-16  (4/5/90) _ 

90-17  (4/9/90)  . . . 

90-18  (8/22/90) . . 

90-t9  (11/7/90) - 

90-20  (8/16/90) _ 

90-21  (8/16/90) _ 

90-22  (8/16/90) . 

90-23  (9/14/90) . . 

90-24  (9/14/90) _ _ 

90-25  (9/14/90) . 

90-26(10/11/90) _ 

90-27  (10/11/90) _ 

90-28  (9/25/90) . 

90-29  (9/25/90) . . 

90-30  (9/27/90) _ 

90-31  (10/4/90) . . 

90-32  (10/4/90) . 

90-33(10/11/90) . . 

90-34  (10/16/90) . 

90-35  (10/16/90) _ 

90-36  (10/23/90) _ 

90-37(11/7/90).. . 

90-38(11/7/90) _ _ 

90-39  (11/7/90) . . 

90-40  (1 1/14/90) . 

90-41  (11/14/90) _ 

90-42  (11/27/90) . 

90- 43  (12/24/90) _ 

91- 1  (1/2/91) . . 

91-2  (1/4/91) _ _ 

91-3  (2/4/91) . 

91-4  (2/11/91) _ 

91-5  (3/29/91) . 

91-6  (4/10/91) . 

91-7  (4/10/91) . . . 

91-8  (4/11/91) . 

91-9  (4/12/91)  . . 

91-10(4/11/91) _ _ 

91-11  (4/11/91) . . 

91-12  (4/12/91) . 

91-13  (4/19/91) . 

91-14  (5/24/91) . 

91-15  (5/24/91) . 

91-16  (5/28/91) . 

91-17  (5/30/91)  ...... . 

91-18  (6/3/91) . 

91-19  (6/4/91) . 

91-20  (6/4/91) . . 

91-21  (6/10/91)  . . 

91-22  (6/13/91) .... - 

91-23  (6/14/91) . 

91-24  (6/21/91) _ 

91-25  (7/3/91) . 


Name  and  docket  No. 


Humbert  L  Gressanl,  CP89NE0103. 

Gail  M.  Lincoln -Walker.  CP89NM0017. 

Steven  G.  Sittko,  CP89NM0013. 

Richard  WiDford  Metz,  CP89CE0003. 

Charles  A.  Schultz,  CP89NM0092. 

American  Airlines,  CP89GL0118,  CP89GL0120,  CP89GL0127,  CP89GL0128. 

Betty  A.  Zenkner,  CP89NM0068. 

Thunderbird  Accessories,  CP89SW0251. 

Robert  J.  Jibben,  CP89CE0192. 

Clifford  B.  Smith,  CP89CE0247. 

Richard  WlUford  Metz,  CP89CE0003. 

Richard  C.  Nordrum,  CP89GL0109. 

Hy  C.  Sussman,  CP89S00210. 

Peter  M.  Dabaghian,  CP89WP0277. 

Damita  Lynn  Steele.  CP89S00320. 

Jack  L.  Jenkins,  CP89S00173. 

Jessica  S.  Van  Zandt,  CP89WP0083. 

Merlin  R.  Webb,  CP89WP0141. 

Thunderbird  Accessories.  CP89SW0251 
Continental  Airlines,  CP89NE0031. 

Tamara  Ann  O’Dell,  CP89SW0172. 

Boyce  L  Miner,  CP89CE0371. 

Budde  Playter,  CP89GL0257. 

Rocky  Mntn.  Helicopters,  CP8SS00498. 

Ernest  Wilson,  CP90SW0166;  EAJA90SW0001. 

Continental  Airlines,  CP89NE0036. 

Continental  Airlines.  CP89EA0058,  CR89EA0047,  CP89EA0028,  CP89EA0045,  CP89NM0029. 

Paul  Degenhardt,  CP89CE0369. 

John  J.  Carroll,  CP89NE0285. 

USAir,  CP89SP0497. 

Gordon  B.  Broyles,  CP89SW0214. 

Marcia  Bayer,  CP89S00130. 

Ludous  L.  Gabbert,  CP89WP0287. 

Barbara  J.  Waddell,  CP89SO0321. 

Ludous  L  Gabbert,  CP89WP0287. 

Frank  Puleo,  Jr.,  CP89SO0397. 

John  C.  Sealander,  CP89S00473. 

John  A.  Steidinger,  CP89NE0267. 

John  J.  Carroll,  CP89NE0285. 

Continental  Airlines,  CP89NE0036. 

Eddie  L.  Cato,  CP89S00398. 

David  D.  Adams,  CP89AL0364. 

Patricia  D.  Adams,  CP89NM0383. 

Skywest  Airlines,  CP89NM0356. 

Northwest  Airlines,  CP89AL0291. 

Continental  Airlines.  CP89NE0036. 

Bevil  Hart.  CP89SW0455. 

Westalr  Commuter,  CP89WP0344. 

Westair  Commuter,  CP89WP0341. 

John  J.  Carroll.  CP89NE0285. 

Barbara  J.  Waddell,  CP89SO0321. 

Henry  Nestor,  CP89EA0433. 

Continental  Airlines,  CP89NE0031;  CP89NE0036;  CP89EA0058;  CP89EA0047;  CP89EA0028;  CP88E  40045;  CP89NM0029; 

CP89NM0037;  CP89NM0052;  CP89NM0057. 

Dawn  M.'  Lewis,  CP89S00108. 

(Airport  Operator),  CP89**0220. 

Jay  H.  Jones.  CP90S00172. 

Ora  L  Lowery,  CP90S00239. 

Robert  T.  Pardue,  CP90S00161. 

Watts  Agricultural  Aviation,  CP89WP0148. 

Continental  Airlines,  CP89NM0037;  CP89NM0052;  CP89NM0057 
Craig  A.  Graham,  CP90NM0146. 

Continental  Airlines,  CP89SW0038;  CP89EA0049;  CP89EA0034;  CP89SW0046. 

Ronald  C.  Terry  and  Christopher  J.  Menne,  CP89S00491;  CP89S00490. 

Jeffrey  Glenn  Kreamer,  CP89NM0009. 

Carol  Ann  S wanton.  CP90NM0235. 

Richard  X.  Knipe,  CP90EA0293. 

Hiram  Lopez,  CP90EA0007. 

KDS  Aviation,  CP90WP0196. 

(Airport  Operator),  CP89**0476. 

Marda  Bayer,  CP89S00310. 

Richard  A.  Bargen,  CP90WP0183. 

Britt  Airways,  CP89SW0392. 

Omega  Silicone  Company,  87-152(HM). 

Continental  Airlines,  CP89EA0034;  CP89SW0038;  CP89SW0046;  CP89EA0049. 

William  John  Esau,  CP91S00188. 

Janet  D.  Sanders,  CP91SO0188. 
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Order  No.  and  (service 

date) 


91-26  (7/5/91) _ 

91-27  (7/2^91) _ 

91-28  (7/30/91) . . 

91-29  (7/30/91) _ 

91-30  (8/2/91) . „. 

91-31  (8/2/91) . 

91-32  (8/2/91) _ 

91-33  (8/12/91) . . 

91-34  (8/20/91) . . 

91-35  (8/20/91) _ _ 

91-36  (S'20/91) . . 

91-37  (8/26/91) _ 

91-38  (9/4/91) . . 

91-39  (9/6/91) . . . 

91-40  (9/30/91)  . . . 

91-41  (10/31/91) - 

91-42  (9/9/91) _ 

91-43  (9/12/91) _ 

91-44  (9/12/91) . . . 

91-45  (9/11/91) _ 

91-46  (9/27/91) _ 

91-47  (9/27/91) _ 

91-48  (10/4/91) . 

91-49  (10/8/91) _ 

91-50  (10/9/91) _ 

91-51  (10/9/91) _ 

91-52  (10/28/91) . 

91-53  (10/28/91) . . 

91-54  (11/6/91) _ 

91-55  (12/6/91) _ 

91-56  (12/3/91) _ 

91-57  (12/4/91) _ 

91-58  (12/13/91) _ 

91-59  (12/24/91) _ 

91- 60  (12/26/91) _ 

92- 1  (1/9/92) _ 

92-2  (1/8/92) _ 

92-3  (1/9/92) _ 

92-4  (1/14/92) _ 

92-5  (1/1 5/92) _ 

2-6  (1/24/92) _ 

*  (1/31/92)  . . .... 

92-tf  (1/31/92) _ 

92-9  (2/6/92) _ _ 

92-10  (2/6/92) _ 

92-11  (2/7/92) _ 

92-12  (2/14/92) _ 

92-13  (2/21/92) _ 

92-14  (2/28/92) . . 

92-15  (3/10/92) _ 

92-16  (3/10/92) _ 

92-17  (3/10/92) _ 

92-18(3/11/92) _ 

92-19(3/11/92) _ 

92-20(3/11/92) _ 

92-21  (3/20/92) _ 

92-22  (3/20/92) _ 

92-23  (3/20/92) . .... 

92-24  (3/20/92) . . 

92-25  (3/20/92) . 

92-26  (3/20/92) _ 

92-27  (3/24/92) _ 

92-28  (4/1/92) . 

92-29  (4/15/92) _ 

92-30  (4/27/92) _ 

9P  31  (5/5/92) _ 

9  >-32  (5/5/92) _ _ 

92-33  (5/15/92) _ 

92-34  (5/18/92) _ 

92-35  (5/26/92) . . 

92-36  (5/26/92) _ 

92-37  (6/15/92) _ 

92-38  (6/15/92) _ 

92-39  (6/15/92) _ 

92-40  (6/15/92) _ 

92-41  (6/24/92) _ 

92-42  (6/29/92) _ 

92-43  (7/2/92)  . . 

92-44  (7/6/92) . . 

92-45  (7/10/92)  . . 

92-46  (7/22/92) _ 

92-47  (7/22/92) _ 


Name  and  docket  No. 


Britt  Airways,  CP89SW0475. 

Delta  Air  Lines,  CP90S00419. 

Continental  Airlines.  CP89NE0300. 

Ronald  W.  Smith,  CP90SW0130 
Marla  J.  Trujilto,  CP89WP0452. 

Ronald  C.  Terry  &  Christopher  J.  Menne,  CP89S00491,  CP89S00490. 
Richard  A.  Bargen,  CP90WP0183. 

Delta  Air  Lines,  CP90**0049. 

GASPRO,  89-42(HM). 

Monique  Graham.  CP91WP0082. 

Earl  Howard,  CP89NM0328. 

Carlisle  M.  Vereen.  CP90WP0196;  91EAJAS00005. 

William  Esau,  CP90S00105. 

America  West  Airlines,  CP89NM0424. 

[Airport  Operator).  CP90**0342. 

(Airport  Operator),  CP90"0343. 

Pony  Express  Courier,  90-48(HM). 

Delta  Air  Lines,  CP90S00387. 

Delta  Air  Lines,  CP89S00420  • 

James  Park,  CP90EA0133. 

Delta  Air  Lines,  CP89S00418. 

Delta  Air  Lines,  CP90S00053. 

Michael  Edward  Wendt,  CP89GL0084. 

Lydia  Shields,  CP90S00276. 

Michael  J.  CosteOo,  CP89WP0351. 

Troy  R.  Hagwood,  CP91EA0105. 

KDS  Aviation  Corp.,  CP91WP0222;  EAJA2 10005;  (CP90WP0196). 

Norbert  G.  KoHer,  CP89EA0338. 

Alaska  Airlines,  CP89NM0296;  CP89NM0299;  CP89NM0307;  CP89NM0470. 
Continental  Airlines.  CP89**0300;  CP89**0361;  CP89**0362. 

Patricia  L  Mayhan,  CP91NM0294. 

Britt  Airways,  CP89SW0475. 

(Airport  Operator),  CP90**0151;  CP90**0157;  CP90**0158;  CP90**0186. 
WHliam  R.  Griffin,  CP90S00349. 

James  F.  Brinton,  CP91NM0452. 

Michael  John  Costello.  CP89WP0351. 

Norbert  G.  KoHer,  CP89EA0338. 

James  Park,  CP90EA0133. 

Delta  Air  Lines,  CP89NM0415. 

Delta  Air  Unas,  CP90**0019. 

Dennis  E.  Rothgeb,  CP91AL0278. 

Roy  West  CP91NM0192. 

John- Watkins.  CP91EA0270. 

WHHam  R.  Griffin,  CP90S00349. 

Flight  Unlimited.  CP90NE0138. 

Eieuterio  R.  Aliiin.  CP91S00048. 

James  Bertetto,  CP90GL0185. 

Delta  Air  Lines,  CP89NE0360. 

Ritz  Camera  Centers.  88-168(HM). 

Richard  Lee  DiHman,  CP91S00365. 

Michael  Edward  Wendt.  CP89GL0084. 

Salvatore  Giuffrida,  CP91EA0289. 

Richard  Bargen.  CP90WP0183. 

David  Cornwall,  CP90AL0295. 

Delta  Air  Lines,  CP89SW0411,  CP89SW0413. 

Marcia  Cronbetg,  CP91WP0266. 

Delta  Air  Lines.  CP91S00140. 

Delta  Air  Lines,  CP91SO0126. 

Delta  Air  Lines,  CP91S00385. 

Delta  Air  Lines.  CP91SO0416. 

Delta  Air  Lines,  CP90S00039. 

Michael  Edward  Wendt,  CP89GL0084. 

Delta  Air  Lines.  CP91S00120. 

Paul  B.  Haggland,  Jr.,  CP91AL0161. 

Edward  Clinton,  CP91EA0253. 

Charles  0.  Eaddy,  CP90AL0308. 

Florence  L  Barnhill.  CP89GL0406. 

Port  Authority  of  NY  &  NJ.  CP91EA0425. 

Lester  Glen  CarreH,  CP91SW0385. 

Bay  Land  Aviation,  CP91EA0368. 

Southwest  Airlines  Co..  CP90WP0066 
Salvatore  Giuffrida,  CP91EA0289. 

Monica  Cronberg,  CP91WP0266. 

Thomas  A.  Beck,  CP91EA0424. 

Michael  Edward  Wendt  CP89GL0084. 

Michael  Moore  &  Sabre  Associates,  CP90S00360  &  CP90S00367. 

Jeff  Jayson,  CP91WP0653. 

Delta  Air  Lines,  CP91AL0410. 

Al  Owens.  CP92SW0068. 

George  O'Brien,  CP91SO0749. 

Nora  Sutton- Sautter,  CP91AL0618. 

David  Cornwall.  CP90AL0295. 
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Order  No.  and  (service 
date) 


Name  and  docket  No. 


92-48  (7/22/92)  ... 
92-49  (7/22/92) ... 
92-50  (7/22/92) ... 
92-51  (7/22/92) ... 
92-52  (7/23/92) ... 
92-53  (7/24/92)  ... 
92-54  (7/29/92) ... 
92-55  (7/29/92) ... 

92-56  (9/8/92) . 

92-57  (10/13/92)  . 
92-58  (10/16/92)  . 
92-59  (10/16/92)  . 
92-60(10/11/92) 
92-61  (10/23/9 2)  . 
92-62  (10/28/92) 
92-63(11/12/92) 
92-64  (11/30/92) 
92-65(11/30/92) 
92-66(11/30/92) 
92-67(11/30/92) 
92-68  (12/2/92) .. 
92-69  (12/14/92) 
92-70  (12/21/92) 
92-71  (12/21/92) 
92-72  (12/21/92) 
92-73  (12/21/92) 
92-74  (12/21/92) 
82-75  (12/21/92) 
92-76  (12/21/92) 
92-77  (12/22/92) 
92-78  (12/28/92) 
92-79  (12/28/92) 


USAIr,  CP91NM0183. 

Warren  R.  Richardson  &  David  O.  Shlmp,  CP91S00260  CP91SO025* 
Billy  F.  Cuitop,  CP91EA0572. 

Ian  KobHck.  CP91S00504. 

Thomas  A.  Beck.  CP91EA0424. 

Cedi  V.  Humble.  CP91AL0590. 

Northwest  Airlines.  CP90AL0243. 

Northwest  Airlines.  CP90AL0253. 

Montauk  Caribbean  Airways.  CP92EA0108. 

Detroit  Metropolitan  Wayne  County  Airport.  CP91GL0006. 

Kenneth  F.  Hoed!,  CP91WP0542. 

Karen  Petek-Jackson,  CP91WP0271. 

Michael  John  Costello.  CP89WP0351. 

James  W.  Romerdahl,  CP92AL0272. 

USAIr.  CP9GNE0359. 

Bernice  Schaefer,  CP91EA0049. 

Delta  Air  Lines.  CP92NM0083. 

Delta  Air  Lines.  CP92NM0084. 

Sabre  Associates  &  Michael  Moore.  CP90S00367,  CP90S00360. 
USAIr.  CP92WP0365. 

David  L  Wemtraub,  CP92SW0263. 

William  H.  McCabe.  CP90EA0306. 

USAIr,  CP91NM0183. 

KDS  Aviation  Corp..  CP91WP0222,  CP90WP0196. 

Salvatore  Giuffrkta,  CP91EA0289. 

Glenn  E.  Wyatt.  CP91AL0517. 

Michael  Edward  Wendt,  CP92GL0418. 

Thomas  A.  Beck,  CP91EA0424. 

Safety  Equipment  and  Sign  Co.,  90-226  (HM). 

TCI  Corp.,  88-25  (HM). 

TWA,  CP91SW0112. 

Delta  Air  Lines,  CP92S00035. 


Civil  Penalty  Actions — Decisions  Issued 
by  the  Administrator 

Subject  Matter  Index 

(Current  as  of  December  31, 1992) 


This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 


and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator’s  decisions  before  citing 
them  in  any  context. 


Administrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing  . . . 

Credibility  findings  . . . . . . . 

Default  judgment  . . . 

Discovery . . . . 

Granting  extensions  of  time  . . 

Hearing  location . . . . . . . 

Initial  Decision . . . . . 

Jurisdiction . . . 

Motion  for  Decfsion . . . . 

Notice  of  Hearing . . . . . . . . 

Sanction . . . < . . 

Vacating  initial  decision  . 

Air  Carrier: 

Agent/independent  contractor  of . 

Careless  or  Reckless . 

Aircraft  Maintenance  . . . . - . . 

After  certificate  revocation . 

Aircraft  Records: 

Aircraft  Operation  . . . . 

Maintenance  Records  . . . . . . . 

"Yellow  tags” . . . 

Airmen: 

Pilots . . . . . 

Altitude  deviation  . . . . . 

Careless  or  Reckless  . 

Follow  ATC  Instruction  . 

Low  Flight . . 

Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities . . . . . 


91-11  Continental  Airlines;  92-29  Haggland. 

90- 21  Carroll;  92-3  Park. 

91- 11  Continental  Airlines;  92-47  Cornwall. 

89- 6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air¬ 
lines;  92-46  Sutton-Sautter. 

90- 27  Gabbert. 

92- 50  Cullop. 

92-1  Costello;  92-32  Barnhill. 

90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  Barnhill. 

92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment. 

92-31  Eaddy. 

90-37  Northwest  Airlines;  91-54  Alaska  Airlines. 

90-20  Degenhardt;  92-32  Barnhill. 

92-70  USAir. 

92-48  USAir.  92-70  USAir. 

90- 11  Thunderbird  Accessories;  91-8  Watts  Agricultural  Aviation. 
92-73  Wyatt 

91- 8  Watts  Agricultural  Aviation. 

91-8  Watts  Agricultural  Aviation. 

91-8  Watts  Agricultural  Aviation. 

91- 12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp.  * 

92- 49  Richardson  ft  Shimp. 

91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 
Shimp;  92-47  Cornwall. 

91- 12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 
Shimp. 

92- 47  Cornwall. 

90-19  Continental  Airlines;  91-33  Delta  Air  Lines. 
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Airport  Operator  responsibilities 


Badge  display . . . . 

Definition  of . 

Exclusive  areas  . . . . 

Airport  Security  Program  (ASP): 

Compliance  with  . . . . 

Airports: 

Airport  Operator  Responsibilities . . 


Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor . . — . . . . . . 

Error  as  exonerating  factor  . . . . - . 

Ground  Control  . . . 

Local  Control . . 

Tapes  &  Transcripts  . . . . . . . .... 

Airworthiness . . . 

Amicus  Curiae  Briefs . . . . . 

Answer: 

What  constitutes  . . . — . ...... 

Appeals  (See  also  Timeliness;  Mailing  Rule): 

Briefs,  generally  . . . . . 

Additional  Appeal  Brief . . . . . — . . . . . 

Appellate  arguments - - - - - — . 

Court  of  Appeals  (See  Federal  Courts). 

“Good  Cause”  for  Late-Filed  Brief  or  Notice  of  Appeal  — ...... 


Dismissal  of  moot  appeal  - - - - 

Motion  to  Vacate  construed  as  a  brief . . . . 

Perfecting  an  Appeal  . .... . . . — .. — 

Extension  of  Time  for: 

(Good  cause  for) . . . . 

Failure  to . — - - - - - - — 


What  Constitutes  _ _ _ _ _ _ 

Service  of  brief. 

Failure  to  serve  other  party . . . . 

Timeliness  of  Notice  of  Appeal _ _ _ ..... _ 

Withdrawal  of  . . . . . . . . . . . 


“Attempt" 


90- 19  Continental  Airlines;  91-4  (Airport  Operator);  91-18  (Airport 
Operator);  91-40  (Airport  Operator);  91-41  (Airport  Operator); 

91-58  (Airport  Operator). 

91- 4  (Airport  Operator];;  91-33  Delta  Air  Lines. 

90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-58  (Airport 
Operator). 

90- 19  Continental  Airlines;  91-4  (Airport  Operator);  91-58  [Airport 
Operator). 

91- 4  (Airport  Operator);  91-18  (Airport  Operator);  91-40  (Airport 
Operator);  91-41  (Airport  Operator);  91-58  (Airport  Operator). 

90- 12  Continental  Airlines;  91-4  (Airport  Operator);  91-18  (Airport 
Operator);  91-40  (Airport  Operator);  91-41  (Airport  Operator): 

91-58  [Airport  Operator). 

91- 12  &  91-31  Terry  &  Menne. 

91-12  &  91-31  Terry  ft  Menne;  92-40  Wendt. 

91-12  Terry  &  Menne. 

91-12  Terry  &  Menne. 

91-12  Terry  &  Menne;  92-49  Richardson  ft  Shimp. 

91- 8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48 
USAir;  92-70  USAir. 

90-25  Gabbert. 

92- 32  Barnhill;  92-75  Beck. 

89- 4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 
Beck. 

92-3  Park. 

92-70  USAir. 

90- 3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 

91- 48  Wendt;  91-50  ft  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 

92- 39  Beck;  92-41  Moore  ft  Sabre  Associates;  92-52  Beck;  92-57 
Detroit'  Metro.  Wayne  Co.  Airport,  92-89  McCabe. 

92-9  Griffin. 

91- 11  Continental  Airlines. 

92- 17  Giuffrida;  92-19  Cornwall;  92-39  Beck. 

89-8  Thunderbird  Accessories;  91-26  Britt  Airways;  91-32  Bargen; 

91- 26  Britt  Airways;  91-50  Costello. 

89-1  Gressani;  89-7  Zenkner,  90-11  Thunderbird  Accessories;  90- 
35  P.Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43  Delta  Air  Lines;  91-44  Delta  Air  Lines;  91-46 
Delta  Air  Lines;  91-47  Delta  Air  Lines;  92-11  Alilin;  92-15 
Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay  Land  Aviation; 

92- 36  Southwest  Airlines  Co.;  92-45  O’Brien;  92-56  Montauk 
Caribbean  Airways;  92-67  USAir;  92-68  Weintraub;  92-78  TWA. 

89- 4  Metz,  90-27  Gabbert;  91-45  Park;  92-7  West;  92-17  Giuffrida; 
92-39  Beck. 

92-17  Giuffrida;  92-19  Cornwall. 

90- 3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West;  92-69  McCabe 
89-2  Lincoln-Walker,  89-3  Sittko;  90-4  Nordrum;  90-5  Sussman; 

90- 6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90- 
13  O’Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sea  lander;  90-30 
Steidinger,  90-34  D.  Adams;  90-40  ft  90--41,  Westair  Commuter 
Airlines;;  91-1  Nestor;  81-5  Jones;  91-6  Lowery;  91-13  Kreamer, 

91- 14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer,  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air¬ 
lines;  91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental 
Airlines;  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Ex¬ 
press;  91-49  Shields;  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
Griffin;  91-60  Brinton;  92-2  Koller,  92-4  Delta  Air  Lines;  92-6 
Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg; 

92- 22  Delta  Air  Lines;  92-23  Delta  Air  Lines;  92-24  Delta  Air 
Lines;  92-25  Delta  Air  Lines;  92-26  Delta  Air  Lines;  92-28  Delta 
Air  Lines;  92-33  Port  of  Authority  of  NY  ft  NJ;  92-42  Jayson;  92- 
43  Delta  Air  Lines;  92-44  Owens;  92-53  Humble;  92-54  North¬ 
west  Airlines;  92-55  Northwest  Airlines;  92-60  Costello;  92-61 
Romerdahl;  92-62  USAir,  92-63  Schaefer,  92-64  Delta  Air  Lines; 

92-65  Delta;  92-66  Sabre  Associates  ft  Moore;  92-79  Delta  Air 
Lines. 

89-5  Schultz. 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


5049 


Attorney  Fees  (See  EAJA): 

Aviation  Safety  Reporting  System . 

Bankruptcy  . . ;... . 

Certificates  and  inspection  authorizations: 

Return  to  FAA  upon  revocation  92-73  Wyatt. 

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP) .... 

Civil  Penalty  Amount  (See  Sanction). 

Closing  Argument  (See  Final  Oral  Argument): 

Collateral  Estoppel  . . . . . 

Complaint: 

Complainant  Bound  By  . 

Failure  to  File  Timely  Answer  to  . . . 

Timeliness  of . .. . . . 

Compliance  &  Enforcement  Program: 

(FAA  Order  No.  2150.3A)  . . . 

Sanction  Guidance  Table  . 

Concealment  of  Weapons . . . . . 

Consolidation  of  Cases  . 

Continuance  of  Hearing . . . 

Corrective  Action  (See  Sanction). 

Credibility  of  Witnesses: 

Deference  to  AL]  . . . 

Expert  witnesses  . . . 

De  facto  answer . . 

Deliberative  Process  Privilege  . .-. . 

Deterrence . . . 

Discovery: 

Deliberative  process  privilege . . . 

Depositions . . . . 

Notice  of . 

Failure  to  Produce  . 

Sanctions  for . . . ; . 

Of  investigative  file  in  unrelated  Case . 

Due  Process: 

Before  finding  violation  . . . . 

Violation  of  . 

EAJA: 

Adversary  adjudication  . . . 

Further  proceedings . . . 

Jurisdiction  over  appeal  . 

Prevailing  party . . . . . 

Substantial  justification . . . 

Extension  of  Time: 

By  agreement  of  parties . . . 

Dismissal  by  Decisionmaker  . 

"Good  Cause”  for . . . 

Objection  to . 

Who  may  grant . 

Federal  Courts  . . . . 

Federal  Rules  of  Civil  Procedure  . . . . 

Final  Oral  Argument . 

Firearms  (See  Weapons). 

Guns  (See  Weapons). 

Hazardous  Materials  Transp.  Act . ..... 

Civil  Penalty . . 

Corrective  Action . 

Culpability  92-77  TCI. 

First-time  violation . 

Gravity  of  the  violation  . . . . . . 

Knowlingly . . . 

Criminal  Penalty  . . 

Initial  Decision: 

What  constitutes  . . . . . . . . . 

Interfemce  with  crewmemebers . 

Interlocutory  Appeal . 

Internal  FAA  Policy  and/or  Procedures  . 

Jurisdiction: 

ALJ’s  after  initial  decision . . . . 


90- 39  Hart;  91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

91- 2  Continental  Airlines. 


91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 
Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator). 


91-8  Watts  Agricultural  Aviation. 

90-10  Webb;  91-53  Koller. 

90- 3  Metx;  90-15  Playter,  92-32  Barnhill;  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  Equipment. 

91- 51  Hagwood. 

89-5  Schultz;  89-6  American  Airlines;  91-38  Esau;  92-5  Delta  Air 
Lines. 

89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Air¬ 
lines;  91-3  Lewis;  92-5  Delta  Air  Lines. 

89- 5  Schultz;  92-46  Sutton-Sautter,  92-51  Koblick. 

90- 12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 
tinental  Airlines. 

90-25  Gabbert;  92-29  Haggland. 


90-21  Carroll;  92-3  Park. 

90- 27  Gabbert. 

92-32  Barnhill. 

89-6  American  Airlines;  90-12  Continental  Airlines;  90-18  Con¬ 
tinental  Airlines;  90-19  Continental  Airlines. 

89-5  Schultz;  92-10  Flight  Unlimited. 

89- 6  American  Airlines;  90-12  Continental  Airlines;  90-18  Con¬ 
tinental  Airlines;  90-19  Continental  Airlines.  , 

91- 54  Alaska  Airlines. 

91-54  Alaska  Airlines. 

90- 18  Continental  Airlines;  90-19  Continental  Airlines;  91-17  KDS 
Aviation. 

91- 17  KDS  Aviation;  91-54  Alaska  Airlines. 

92- 46  Sutton-Sautter. 

90-27  Gabbert. 

89- 6  American  Airlines;  90-12  Continental  Airlines;  90-37  North¬ 
west  Airlines. 

90- 17  Wilson;  91-17  &  91-52  KDS  Aviation. 

91- 52  KDS  Aviation. 

92- 74  Wendt 

91-52  KDS  Aviation. 

91- 52  KDS  Aviation;  92-71  KDS  Aviation. 

89-6  American  Airlines;  92-41  Moore  ft  Sabre  Associates. 

89-7  Zenkner,  90-39  Hart. 

89-8  Thunderbird  Accessories. 

89- 8  Thunderbird  Accessories. 

90- 27  Gabbert. 

92- 7  West. 

91- 17  KDS  Aviation. 

92- 3  Park. 


90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TCI. 

92-77  TCI 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-32  Barnhill. 

92-3  Park. 

89-6  American  Airlines;  91-54  Alaska  Airlines. 

89- 6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt. 

90- 20  Degenhardt;  90-33  Cato;  92-32  Barnhill. 
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$50,000  Limit  for  Civil  Penalty . 

EAJA  cases  — . . . •— — 

HazMat  cases  .... — . — ..... — ........ - .... - 

NTSB  . . - . 

Knowledge  (See  also  Weapons  Violations): 

Of  concealed  weapon  . — . . . . . 

Laches  (See  Unreasonable  Delay). 

Mailing  Rule . — . 


Overnight  express  delivery  . — .. 

Maintenance  (See  Aircraft  Maintenance). 
Maintenance  Manual  . 


Mootness: 

Appeal  dismissed  as  moot  after  complaint  withdrawn  . . 

National  Aviation  Safety  Inspection  Program  (NASIP)  — - - 

National  Transportation  Safety  Board  Administrator  not  bound  by 
NTSB  case  law. 


Lack  of  Jurisdiction  . 

Notice  of  Hearing: 

Receipt  . . . . . 

Notice  of  Proposed  Civil  Penalty: 
Initiates  Action  . . . — 


Withdrawal  of . — - - - - - - 


"Operate"  . — . . ........ — . . — ...... 

Oral  Argument: 

Decision  to  hold  .... . . 

Instructions  for  .. — . . — . .. . — . 

Order  Assessing  Civil  Penalty: 

Appeal  from  . . . . 

Withdrawal  of . . . . . . . . . . — 

Passenger  Misconduct  . . . . . . . 

Smoking  ............ - - - - - — . 

Penalty  (See  Sanction). 

Proof  and  Evidence: 

Affirmative  Defense  .. — . — — .... . . . 

Burden  of  Proof . . . . 


Circumstantial  Evidence 


Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit¬ 
nesses). 

Criminal  standard  rejected . . . 

Hearsay  . . . . . . . . . . . . 

Preponderance  of  evidence  ... . . _..... — . — . . 

Presumption  that  message  on  ATC  tape  is  received  as  transmitted 

Presumption  that  a  gun  is  deadly  or  dangerous - - 

Substantial  evidence  . . . . . 

Pro  Se  Parties: 

Special  Considerations  . . — . — ..... _ ... 

Prosecutorial  Discretion  _ _ _ _ _ _ : . . . . . 


Reconsideration: 


90-12  Continental  Airlines. 

92-74  Wendt. 

92-76  Safety  Equipment 

90-11  Thunderbird  Accessories. 

89-5  Schultz;  90-20  Degenhardt. 

89-7  Zenker;  90-3  Metz;  90-11  Thunderbird  Accessories;  90-39 
Hart. 

89- 6  American  Airlines. 

90- 11  Thunderbird  Accessories. 

92-9  Griffin. 

90- 16  Rocky  Mountain. 

91- 12  Terry  &  Menne;  92-49  Richardson  &  -Shimp. 

) 

90- 11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt 

92- 31  Eaddy. 

91- 9  Continental  Airlines. 

90- 17  Wilson. 

91- 12  &  91-31  Terry  &  Menne. 

92- 18  Wendt. 

92-27  Wendt. 

92-1  Costello. 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir. 

92-3  Park. 

92-37  Giuffrida. 


92-13  Delta  Air  Lines;  92-72  Giuffrida. 

90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 
Air  Lines;  92-72  Giuffrida. 

90-12  Continental  Airlines;  90-19  Continental  Airlines;  91-9  Con¬ 
tinental  Airlines. 


91- 12  Terry  ft  Menne. 

92- 72  Giuffrida. 

90- 11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 
&  91-31  Terry  &  Menne;  92-72  Giuffrida. 

91- 12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

90-26  Waddell;  91-30  Trujillo. 

92- 72  Giuffrida. 

90-11  Thunderbird  Accessories;  90-3  Metz. 

89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Air¬ 
lines;  91-41  (Airport  Operator];  92-46  Sutton-Sautter;  92-73 
Wyatt. 


Denied  by  ALJ  .... _ 

Granted  by  ALJ  _ _ 

Stay  of  Order  Pending 
Remand  _ _ _ 


Repair  Station . . . . . . 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of . . . . . . . . . 

Challenges  to  . . . . . * _ 

Effect  of  Changes  in . . 

Initiation  of  Action . . . . . . . 

Runway  incursions . . . . 

Sanction: 

Ability  to  Pay  . . . . „... . 


Agency  policy: 

ALJ  bound  by _ _ _ _ _ 

Statements  of  (e.g..  FAA  Order  2150.3A,  Sanction  Guidance 
Table,  memoranda  pertaining  to). 


89- 4  &  90-3  Metz. 

92-32  Barnhill. 

90- 31  Carroll;  90-32  Continental  Airlines. 

89- 6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer.  91- 
51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 
Equipment 

90- 11  Thunderbird  Accessories;  92-10  Flight  Unlimited. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 
tinental  Airlines;  91-17  KDS  Aviation. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 
tinental  Airlines;  90-21  Carroll;  90-37  Northwest  Airlines. 

90- 21  Carroll;  90-22  USAir,  90-38  Continental  Airlines. 

91- 9  Continental  Airlines. 

92- 40  Wendt. 

89- 5  Schultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Flight 
Unlimited;  92-32  Barnhill;  92-37  ft  92-72  Giuffrida;  92-38 
Cronbeig;  92-46  Sutton-Sautter  92-51  Koblick. 

90- 37  Northwest  Airlines;  92-46  Sutton-Sautter. 

90-19  Continental  Airlines;  90-23  Broyles;  90-33  Cato;  90-37 
Northwest  Airlines;  92-46  Sutton-Sautter. 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


5051 


Corrective  Action .  .  91-18  [Airport  Operator];  91-40  [Airport  Operator];  91-41  [Airport 

Operator];  92-5  Delta  Air  Lines 

Discovery  (See  Discovery). 

Factors  to  consider  . . .  89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airlines;  91-3 

Lewis;  91-18  (Airport  Operator];  91-40  [Airport  Operator);  91-41 
[Airport  Operator];  92-10  Flight  Unlimited;  92-46  Sutton-Sautter 
92-51  Koblick. 

First-Time  Offenders  . . . . .  89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

HazMat  (See  Hazardous  Materials  Transp.  Act). 

Inexperience  ..... _ _ _ _ _ _ _ _ _  92-10  Flight  Unlimited. 

Maximum  - ..... - - - .. - - - — - - -  90-10  Webb;  91-53  Koller. 

Modified .  . . . — . — ... . .  89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 

Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Barnhill. 

Pilot  Deviation  . . . . . .  92-8  Watkins. 

Test  object  detection - - - - - — . «...  90-18  Continental  Airlines;  90-19  Continental  Airlines. 

Unauthorized  access . . .  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

Weapons  violations  . .  90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32 

Barnhill;  92-48  Sutton-Sautter;  92-51  Koblick. 

Screening  of  Persons  Entering  Sterile  Areas .  90-24  Bayer,  92-58  Hoedl. 

Separation  of  Functions  . . — . . . . - .  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 

tinental  Airlines;  90-21  Carroll;  90-38  Continental  Airlines. 

Service  (See  also  Mailing  Rule): 

Of  NPCP  . . . . . . . . .  90-22  USAir. 

Valid  Service . ; . - . - .  92-18  Bargen. 

Settlement . . . . . . . . . . . .  91-50  and  92-1  Costello. 

Smoking  . . . . . . . . . . .  92-37  Giuffrida. 

Standard  Security  Program  (SSP): 

Compliance  with . . . . .  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 

tinental  Airlines;  91-33  Delta  Air  Lines;  91-55  Continental  Air¬ 
lines;  92-13  Delta  Air  Lines. 

Stay  of  Orders  .... . . . . . . . . . . . . .  90-31  Carroll;  90-32  Continental  Airlines. 

Strict  Liability  . . .  89-5  Schultz;  90-27  Gabbert;  91-18  [Airport  Operator];  91-40  [Air¬ 

port  Operator];  91-58  [Airport  Operator]. 

Test  Object  Detection .  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 

tinental  Airlines;  91-9  Continental  Airlines;  91-55  Continental 
Airlines;  92-13  Delta  Air  Lines. 

Proof  of  violation  . . .  90  Continental  Airlines;  90-19  Continental  Airlines;  91-9  Con¬ 

tinental  Airlines;  92-13  Delta  Air  Lines. 

Sanction . . . . .  90-18  Continental  Airlines:  90-19  Continental  Airlines. 

Timeliness  (See  also:  Complaint;  Mailing  rule*,  and  Appeals): 

Of  response  to  NPCP  . . . - .  90-22  USAir. 

Of  complaint  . . . . . . . .  91-51  Hagwood. 

Of  notice  of  proposed  civil  penalty .  92-73  Wyatt. 

Unauthorized  Access: 

To  Aircraft . . . . . .  90-12  Continental  Airlines;  90-19  Continental  Airlines. 

To  Air  Operations  Area  (AOA) .  90-37  Northwest  Airlines;  91-18  [Airport  Operator);  91-40  [Airport 

Operator);  91-58  [Airport  Operator], 

Unreasonable  Delay: 

In  initiating  action  . . . .  90-21  Carroll. 

Visual  Cues  Indicating  Runway: 

Adequacy  of  _ _ _ — . . . . . . . .  92-40  Wendt. 

Weapons  Violations  . . . .  89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90- 

33  Cato;  90-26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91- 
38  Esau;  91-53  Koller;  92-32  Barnhill;  92-46  Sutton-Sautter;  92- 
51  Koblick;  92-59  Petek-Jackson. 

Concealment  (See  Concealment). 

“Deadly  or  Dangerous"  . . . > . . .  90-26  ft  90-43  Waddell;  91-30  Trujillo;  91-38  Esau 

First-time  Offenders . . . . . . .  89-5  Schultz. 

Intent  to  commit  violation  . . . . . . . . ...  89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles.  90-26  Waddell*. 

91-3  Lewis;  91-53  Koller. 

Know  ledge  of  Concealment  (See  also  Knowledge) _ _ ; .  89-5  Schultz;  90-20  Degenhardt 

Sanction  (See  “Sanction”). 

Witnesses: 

Absence  of,  failure  to  subpoena . . . . . .  92-3  Park. 


REGULATIONS  ( Title  14  CFR,  unless  otherwise  noted) 


91-12  ft  91-31  Terry  ft  Menne 

90-16  Rocky  Mountain:  90-22  USAir  90-37  Northwest  Airlines; 
90--3U  Continental  Airlines:  91-9  Continental  Airlines.  91-18 
iAirport  Operatorl:  91-51  Hagwood:  92-1  Costello  92-46  Sutton- 
Sautter 

90-12  Continental  Airlines 
90-6  American  Airlines;  92-76  Safety  Equipment 
90-12  Continental  Airlines:  90-21  Carroll:  90-38  Continental  Air¬ 
lines 


1.1  (operate) 
13.16  . 


13.201  ..... 

13.202  _ 

13.203  . 
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13.204. 

13.205  .  90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airlines; 

92-32  Barnhill. 

13.206. 

13.207  . 

13.208  . „ .  90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip¬ 

ment. 

13.209  .  90-3  Metz;  90-15  Playter;  91-18  (Airport  Operator];  92-32 

Barnhill;  92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment. 

13.210  . . .  92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment. 

13.211  . . .  89-6  American  Airlines;  80-7  Zenkner;  90-3  Metz;  90-11  Thunder- 

bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costello;  92-9 
Griffin;  92-18  Bergen:  92-19  Cornwall;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-74  Wendt;  92-76  Safety  Equipment. 

13.212  . . . . .  90-11  Thunderbird  Accessories;  91-2  Continental  Airlines. 

13.213  . - . ...» . 

13.214  .  91-3  Lewis. 

13.215  . 

13.216  . . . .. . .. . 

13.217  .  91-17  KDS  Aviation. 

13.218  .  89-6  American  Airlines;  90-11  Thunderbird  Accessories;  90-39 

Hart;  92-9  Griffin;  92-73  Wyatt. 

13.219  .  89-6  American  Airlines;  91-2  Continental  Airlines;  91-54  Alaska 

Airlines. 

13.220  . .  89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agricultural 

Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 
ton-Sautter. 

13.221  .  92-29  Haggland;  92-31  Eaddy;  92-52  Cullop. 

13.222  .  92-72  Giuffrida. 

13.223  . . .  91-12  &  91-31  Terry  ft  Menne;  92-72  Giuffrida. 

13.224  .  90-26  Waddell;  91-4  (Airport  Operator];  92-72  Giuffrida. 

13.225  . 

13.226  . - . 

13.227  .  90-21  Carroll. 

13.228  . . .  92-3  Park. 

13.229  . . . 

13.230  .  92-19  Cornwall. 

13.231  . .  92-3  Park. 

13.232  .  89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92- 

32  Barnhill. 

13.233  . .. .  89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner,  89-8  Thun¬ 


derbird  Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories; 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  ft  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39 
Hart;  91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8 
Watts  Agricultural  Aviation;  91-10  Graham;  91-11  Continental 
Airlines;  91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31 
Terry  ft  Menne;  91-32  Bargen;  91-43  Delta  Air  Lines;  91-44 
Delta  Air  Lines;  91-45  Park;  91-46  Delta  Air  Lines;  91-47  Delta 
Air  Lines;  91-48  Wendt;  91-52  KDS  Aviation;  91-53  Koller;  92-1 
Costello;  92-3  Park;  92-7  West;  92-11  Alilin;  92-15  Dillman;  92- 
16  Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27  Wendt;  92-32 
Barnhill;  92-34  Carrell;  92-35  Bay  Land  Aviation;  92-36  South¬ 
west  Airlines;  92-39  Beck;  92-45  O’Brien;  92-52  Beck;  92-56 
Montauk  Caribbean  Airways;  92-57  Detroit  Metro.  Wayne  Co. 
Airport;  92-67  USAir;  92-69  McCabe;  92-72  Giuffrida;  92-74 
Wendt;  92-78  TWA  . 


13.234  . .  90-19  Continental  Airlines;  90-31  Carroll;  90-32  Continental  Air¬ 

lines;  90-38  Continental  Airlines;  91-4  (Airport  Operator). 

13.235  .  90-11  Thunderbird  Accessories:  90-12  Continental  Airlines;  90-15 

Playter;  90-17  Wilson;  92-7  West. 

Part  14 . 92-74  Wendt. 

14.01  .  91-17  KDS  Aviation;  92-71  KDS  Aviation. 

14.04  . 91-17  KDS  Aviation;  91-52  KDS  Aviation;  92-71  KDS  Aviation. 

14.05  . 90-17  Wilson. 

14.20  .  91-52  KDS  Aviation. 

14.26  . 91-52  KDS  Aviation. 

25.855  . 92-37  Giuffrida. 

39.3  .  92-10  Flight  Unlimited. 

43.3  .  92-73  Wyatt. 

43.9  . . .  91-8  Watts  Agricultural  Aviation. 

43.13  .  90-11  Thunderbird  Accessories. 

43.15  .  90-25  ft  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation. 

05.15  .  92-73  Wyatt. 

65.92  .  92-73  Wyatt. 

91.8  (91.11  as  of  8/18/90) .  92-3  Park. 
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91.9  (91.13  as  of  8/18/90) 


92.29  (91.7  as  of  8/18/90) . . 

91.75  (91.123  as  of  8/18/90)  . 

91.79  (91.119  as  of  8/18/90)  . 

91.87  (91.129  as  of  8/18/90)  . — 

91.173  (91.417  as  of  8/18/90) . . 

107.1  _ _ .... . . 

107.13  . . . . . 


107.20  . . . . 

107.21  . - . . . 


108.5  _ _ 


1C8.7  . 

108.11  .... 
108.13  .... 


121.133 

121.153 

121.317 

121.318 
121.367 
121.571 
135.25  . 
135.87  , 
145.53 
145.61  . 
191  . 


298.1  . 

302.8  . . 


90- 15  Playter,  91-12  ft  91-31  Tarry  k  Manna,  92-8  Watkins;  92-40 
Wendt;  92-48  USAir;  92-49  Richardson  k  Shimp;  92-47  Corn¬ 
wall;  92-70  USAir. 

91- 8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited. 

91-12  k  91-31  Terry  ft  Manna;  92-8  Watkins;  92-40  Wendt;  92-49 
Richardson  ft  Shimp. 

91-15  Playter;  92-47  Cornwall. 

91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins, 

91- 8  Watts  Agricultural  Aviation. 

90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  (Airport  Oper¬ 
ator);  91-58  (Airport  Operator). 

90-12  Continental  Airlines;  90-19  Continental  Airlines;  91-4  (Air¬ 
port  Operator);  91-18  (Airport  Operator);  91-40  (Airport  Opera¬ 
tor);  91-41  [Airport  Operator);  91-58  [Airport  Operator). 

90-24  Bayer;  92-58  Hoedl. 

89- 5  Schultz;  90-190  Webb;  90-22  Degenhardt;  90-23  Broyles;  90- 
26  ft  90-43  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10 
Graham;  91-30  Trujillo;  91-38  Esau;  91-53  Roller.  92-32 
Barnhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick; 
92-59  Petek-Jackson. 

90- 12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 
tinental  Airlines;  91-2  Continental  Airlines;  91-9  Continental 
Airlines;  91-33  Delta  Air  Lines;  91-54  Alaska  Airlines;  91-55 
Continental  Airlines;  92-13  Delta  Air  Lines. 

90-18  Continental  Airlines;  90-19  Continental  Airlines. 

90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter. 

90-12  Continental  Airlines;  90-19  Continental  Airlines;  90-37 
Northwest  Airlines. 

90-18  Continental  Airlines. 

92- 48  ft  92-70  USAir. 

92-37  Guiffrida. 

92-37  Giuffrida. 

90-12  Continental  Airlines. 

92-37  Giuffrida. 

92-10  Flight  Unlimited. 

90-21  Carroll. 

90-11  Thunderbird  Accessories. 

90-11  Thunderbird  Accessories. 

90-12  Continental  Airlines;  90-19  Continental  Airlines;  90-37 
Northwest  Airlines. 

92-10  Flight  Unlimited. 

90-22  USAir. 


49  CFR: 


171.2  . . 

171.8  . ...... 

172.101  . . . 

172.200  _ 

172.202  _ ... 

172.204 - 


172.304  _ 

172.400  _ 

172.406  - - - 

173.27  . . . . 

173.115  . ...; - 

173.240  . . . . 

821.30  _ _ _ 

821.33  _ _ 


92-76  Safety  Equipment 
92-77  TCL 
92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCL 
92-77  TCL 
92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCL 
92-77  TCL 
92-77  TCL 
92-73  Wyatt 
90-21  Carroll. 


Statutes. 

5  U.S.C.: 

504  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  90-17  Wilson;  91-17  KDS  Aviation;  92-71  KDS  Aviation;  92-74 

Wendt 

552  . . . . . . . . .  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con¬ 

tinental  Airlines. 

554  _ _ ... _ _ _ _ _ „ _ _ _ _ _  90-18  Continental  Airlines;  90-21  Carroll. 

556  _ _ _ _ _ _ _ _ _ _ _  90-21  Carroll;  91-54  Alaska  Airlines. 

557  _ _ _ _ _ _ _  90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airlines. 

11  U.S.C.: 

362  . .'. . . . . . . . . . .  91-2  Continental  Airlines. 

28  U.S.C.: 

2462  . . . . . . .  90-21  Carroll. 

49  U.S.C.  App.: 

1356  . . . , . . . . . . . . . . .  90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-2  Con¬ 

tinental  Airlines. 
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1357 


1421  ... 
1429  ... 
1471  ... 


1475 


1486 

1809 


90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-2  Con¬ 
tinental  Airlines;  91-41  {Airport  Operator!;  91-58  [Airport  Oper¬ 
ator). 

92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir. 

92-72  Wyatt. 

89- 5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12  Continental 
Airlines;  90-18  Continental  Airlines;  90-19  Continental  Airlines; 
90-23  Broyles;  90-26  &  90-43  Waddell;  90-33  Cato;  90-37 
Northwest  Airlines;  90-39  Hart;  91-2  Continental  Airlines;  91-3 
Lewis;  91-18  [Airport  Operator);  91-53  Koller;  92-5  Delta  Air 
Lines;  92-10  Flight  Unlimited;  92-46  Sutton-Sautter;  92-51 
Koblick;  92-74  Wendt;  92-76  Safety  Equipment. 

90- 20  Degenhardt;  90-0012  Continental  Airlines;  90-18  Continen¬ 
tal  Airlines;  90-19  Continental  Airlines;  91-2  Continental  Air¬ 
lines;  91-3  Lewis;  91-18  [Airport  Operator]. 

90-21  Carroll. 

92-77  TCI. 


Digests 

The  digests  of  the  Administrator’s 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
October  1, 1992  through  December  31, 
1992.  The  FAA  will  publish 
noncumulative  supplements  to  this 
compilation  on  a  quarterly  basis  (e.g., 
April,  July,  October,  and  January  of  each 
year). 

Civil  Penalty  Case  Decisions 
Digests 

(Current  as  of  December  31. 1992) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  These  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator’s  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Detroit  Metropolitan 
Wayne  County  Airport 

Order  No.  92-57  (10/13/92) 

Respondent  failed  to  file  a  timely 
notice  of  appeal  and  did  not  show  good 
cause  for  this  failure.  Respondent’s 
appeal  is  dismissed. 

In  the  Matter  of  Kenneth  F.  HoedI 
Order  No.  92-58  (10/16/92) 

Passenger  screening.  The  law  judge 
held  that  Respondent  violated  14  CFR 
107.20  (rule  requiring  individuals  to 
submit  to  screening  in  accordance  with 
established  procedures).  Respondent, 
who  was  a  ticketed  passenger  on  a  soon 
departing  flight,  ran  off  to  the  gate  after 
setting  off  the  metal  detector  without 
satisfying  security  agents  that  he  was 
not  carrying  a  weapon  or  explosive.  The 
Administrator  affirmed  the  law  judge's 
decision.  Respondent’s  own  admissions 


showed  that  he  failed  to  follow  the 
screening  procedures.  Respondent 
admitted  that  he  knew  at  the  time  that 
the  security  agents  were  not  satisfied 
that  he  had  successfully  completed  the 
metal  detector  portion  of  the  screening 
process.  He  did  not  deny  that  he  was 
never  given  permission  to  enter  the 
sterile  area,  and  he  admitted  on  cross- 
examination  that  he  substituted  his 
judgment  for  that  of  the  security  agents. 
A  civil  penalty  of  $1,000  was  assessed. 

In  the  Matter  of  Karen  Petek-Jackson 
Order  No.  92-59  (10/16/92) 

Gun  case.  Respondent  forgot  that  she 
had  packed  a  .22  caliber  revolver  in  her 
purse  the  day  before  her  flight.  The  law 
judge  held  that  the  FAA  had  failed  to 
show  that  the  woman  either  knew  or 
should  have  known  that  the  gun  was  in 
her  purse  as  she  went  through  the 
security  checkpoint.  The  Administrator 
reversed  the  law  judge’s  decision. 
Neither  the  small  size  and  weight  of  the 
gun,  Respondent’s  habit  of  not  carrying 
a  gun,  the  stress  she  was  under,  nor  all 
of  these  factors  together  excused 
Respondent’s  action.  As  the 
Administrator  has  previously  held, 
passengers  have  a  duty  to  know  the 
contents  of  the  items  they  intend  to 
carry  on  board  a  plane.  A  civil  penalty 
of  $1,000  was  assessed. 

In  the  Matter  of  Michael  John  Costello 
Order  No.  92-60  (10/22/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant’s  appeal  is  dismissed. 

In  the  Matter  of  James  W.  Romerdahl 
Order  No.  92-61  (10/23/92) 

Respondent  withdrew  his  notice  of 
appeal  from  the  initial  decision. 
Respondent’s  appeal  is  dismissed. 

In  the  Matter  of  USAir,  Inc. 

Order  No.  92-62  (10/28/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  pre-hearing  Order 


Terminating  Proceedings,  as  part  of  a 
settlement  agreement  with  Respondent. 
Complainant’s  appeal  is  dismissed. 

In  the  Matter  of  Bernice  Schaefer 
Order  No.  92-63  (11/12/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant’s  appeal  is  dismissed. 

In  the  Matter  of  Delta  Airlines,  Inc. 

Order  No.  92-64  (11/30/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant’s  appeal  is  dismissed. 

In  the  Matter  of  Delta  Air  Lines,  Inc. 

Order  No.  92-65  (11/30/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant’s  appeal  is  dismissed. 

In  the  Matter  of  Sabre  Associates,  Inc. 
and  Michael  K.  Moore 

Order  No.  92-66  (11/30/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision,  and  its 
complaint  in  this  action.  Respondents 
withdrew  their  cross-appeal  of  the 
initial  decision.  Complainant’s  appeal 
and  Respondents’  cross-appeal  are 
dismissed. 

In  the  Matter  of  USAir,  Inc. 

Order  No.  92-67  (11/30/92) 

Respondent  failed  to  perfect  its  appeal 
by  filing  an  appeal  brief.  Respondent’s 
appeal  is  dismissed. 

In  the  Matter  of  David  L  Weintraub 
Order  No.  92-68  (12/2/92) 

Respondent  failed  to  perfect  his 
appeal  by  filing  an  appeal  brief. 
Respondent’s  appeal  is  dismissed. 

In  the  Matter  of  William  H.  McCabe 
Order  No.  92-69  (12/14/92) 

Untimely  Appeal.  The  Administrator 
found  that  there  was  no  good  cause  for 
waiving  the  requirement  to  file  the 
notice  of  appeal  within  10  days  from  the 
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law  judge’s  initial  decision.  Respondent 
did  not  explain  why  he  waited  over 
three  months  to  appeal  the  law  judge’s 
decision.  Respondent’s  appeal  is 
dismissed. 

In  the  Matter  of  USAir,  Inc. 

Order  No.  92-70  (12/21/92) 

Reconsideration  Denied.  The 
Administrator  denied  Respondent’s 
petition  for  reconsideration  of  FAA 
Order  92-48  (July  22, 1992).  The 
Administrator  affirmed  his  prior  finding 
that  Respondent  air  carrier  operated  an 
unairworthy  aircraft  in  a  careless  or 
reckless  manner. 

Independent  Contractor. 

Respondent’s  argument  that  it  was  not 
responsible  for  the  acts  and  omissions  of 
its  pushback  operator  because  she  was 
employed  by  an  independent  contractor 
was  rejected.  Respondent  remains 
responsible  for  the  acts  or  omissions  of 
its  independent  contractor  because 
Respondent  is  under  a  duty  to  perform 
its  pushback  operations  with  care.  An 
air  carrier’s  duty  under  the  Federal 
Aviation  Act  to  perform  its  services 
with  the  highest  possible  degree  of 
safety  may  not  be  delegated. 
Alternatively,  Respondent  would  be 
responsible  for  the  acts  and  omissions  of 
its  pushback  operator  if  her  employer 
was  an  agent-servant. 

Careless  or  Reckless.  The 
Administrator  held  that  ample  legal 
authority  existed  for  holding  that  absent 
extraordinary  circumstances,  careless  or 
reckless  operation  follows  as  a  residual 
violation  once  operation  of  an 
unairworthy  aircraft  is  established. 

Reconsideration.  The  Administrator 
announced  that  for  the  sake  of  judicial 
economy,  absent  good  cause,  all 
appellate  arguments  before  the 
Administrator  should  be  raised  on 
appeal.  Arguments  that  could  have  been 
raised  on  appeal  will  not  be  considered 
on  recommendation  if  they  were  not 
presented  in  the  appeal  or  reply  brief. 
This  rule  will  be  applied  prospectively. 

In  the  Matter  of  KDS  Aviation  Corp. 
Order  No.  92-71  (12/21/92) 

Attorney  Fees.  The  Administrator 
affirmed  the  law  judge’s  finding  that 
Respondent  was  not  entitled  to 
attorney’s  fees  under  the  Equal  Access 
to  Justice  Act.  After  examining  the 
evidence  available  to  the  agency 
attorney  when  the  complaint  was  filed, 
the  Administrator  found  that  it 
supported  Complainant's  position  that 
Respondent  operated  the  flight  in 
question  without  a  part  135  operating 
certificate.  Complainant  was 
substantially  justified  in  bringing  the 
action  against  Respondent  because  its 


position  was  reasonable  in  law  and  fact. 
Whether  Complainant  would  have 
prevailed  on  the  merits  of  the  litigation 
if  the  complaint  had  not  been 
withdrawn  was  not  a  valid 
consideration. 

In  the  Matter  of  Salvatore  Giuffrida 
Order  No.  92-72  (12/21/92) 

Reconsideration  Granted. 

Complainant  sought  reconsideration  of 
FAA  Order  92-37,  in  which  the 
Administrator  reduced  the  $500  civil 
penalty  to  $200  based  upon 
Respondent’s  financial  hardship.  The 
Administrator  granted  the  petition  for 
reconsideration  and  reversed  FAA 
Order  92-37. 

Weight  of  Hearsay.  The  problem  in 
this  case  was  whether  Respondent 
proved  his  affirmative  defense  of 
inability  to  pay  by  a  preponderance  of 
the  reliable,  probative  and  substantial 
evidence.  14  CFR  13.223.  The  only 
evidence  pertaining  to  Respondent’s 
financial  circumstances  was  contained 
in  a  letter  written  by  Respondent. 
Respondent  did  not  appear  at  the 
hearing. 

The  Administrator  held  that 
Respondent’s  letter  did  not  constitute 
substantial  evidence  supporting  the 
finding  of  inability  to  pay.  Substantial 
evidence  is  “such  relevant  evidence  as 
a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion.” 
Richardson  v.  Perales.  402  U.S.  389,  402 
(1971).  This  decision  turned  not  only  on 
the  self-serving  nature  of  the  hearsay 
evidence  at  issue  here,  but  also  on  the 
likelihood  that  far  more  reliable  records 
could  have  been  produced  regarding 
Respondent’s  economic  circumstances. 
Respondent  had  not  explained  why  he 
did  not  submit  pay  stubs,  a  lease,  tax 
returns,  or  such  other  records  as  a 
reasonable  person  would  accept  as 
reliable  and  probative  on  the  issues  of 
income  and  expenses.  Also, 
Complainant’s  counsel  had  not  been 
served  with  the  letter  early  enough  to 
enable  him  to  obtain  financial  records 
through  discovery. 

Standard  of  Proof.  This  decision 
should  not  be  construed  as  standing  for 
the  proposition  that  the  Administrator 
will  apply  a  substantial  evidence 
standard  when  reviewing  the  factual 
findings  of  a  law  judge.  While  the 
ultimate  question  under  14  CFR 
13.233(b)(1)  is  whether  the  factual 
findings  of  the  ALJ  are  supported  by  a 
preponderance  of  the  evidence,  the 
preliminary  question  is  whether  the 
evidence  that  had  been  introduced  is 
reliable,  probative  and  substantial.  In 
this  case,  the  only  evidence  that  was 
introduced  was  hearsay.  Although 
hearsay  evidence  may,  under  certain 


circumstances,  support  a  factual 
finding,  the  hearsay  evidence  in 
question  in  this  case  was  not 
sufficiently  reliable,  probative  and 
substantial.  Thus,  Respondent  failed  to 
sustain  his  burden  of  proof. 

In  the  Matter  of  Glen  E.  Wyatt 
Order  No.  92-73  (12/21/92) 

Failure  to  Surrender  Certificate.  The 
Administrator  affirmed  a  $6,000  civil 
penalty  against  Respondent,  who 
performed  an  annual  inspection  on  an 
aircraft  after  revocation  of  his  mechanic 
certificate  and  inspection  authorization. 
Respondent  failed  to  surrender  the 
revoked  documents  without  valid 
reason  for  approximately  three  years 
after  the  effective  date  of  revocation. 

The  Administrator  held  that  the  only 
reasonable  interpretation  of  the 
regulations  pertaining  to  the  surrender 
of  a  revoked  certificate  or  authorization 
is  that  it  must  be  surrendered  by  the 
effective  date  of  the  revocation  order. 

Summary  Judgment.  A  motion  for 
decision  under  14  CFR  13.218(f)(5)  is 
appropriate  when,  as  in  this  case,  the 
administrative  law  judge  found  that 
there  were  no  genuine  issues  of  fact,  and 
only  the  law  remained  to  be  applied. 

Limitations  Period.  Under  14  CFR 
13.208(d),  a  notice  of  proposed  civil 
penalty  must  be  filed  within  two  years 
of  the  alleged  violation,  if  the  alleged 
violation  occurred  on  or  after  August  2, 
1990.  A  prior  limitations  period  of  5 
years  applies  to  alleged  violations  that 
occurred  before  August  2, 1990.  The 
Administrator  found  that  the  notice  of 
civil  penalty  in  Respondent’s  case  was 
issued  within  these  limitation  periods. 

In  the  Matter  of  Michael  Edward  Wendt 
Order  No.  92-74  (12/21/92) 

Jurisdiction.  Respondent  has  moved 
for  a  ruling  on  whether  the  FAA 
Administrator  or  the  National 
Transportation  Safety  Board  (NTSB)  has 
jurisdiction  over  his  appeal  from  the 
law  judge’s  denial  of  attorney  fees  and 
other  expenses  under  the  Equal  Access 
to  Justice  Act  (EAJA)  in  a  case  arising 
under  the  Civil  Penalty  Demonstration 
Program.  Respondent  suggests  that  the 
status  of  this  case  is  unclear  due  to  the 
recent  transfer  of  appellate  jurisdiction 
over  pilot  cases  from  the  Administrator 
to  the  NTSB. 

Despite  the  transfer  of  appellate 
jurisdiction  in  pilot  cases  to  the  NTSB, 
the  Administrator  has  jurisdiction  over 
this  case.  The  transfer  of  cases  applies 
only  to  “violations  occurring  on  or  after 
the  date  of  the  enactment  of  the  FAA 
Civil  Penalty  Administrative 
Assessment  Act  of  1992.”  49  U.S.C. 
App.  1471(a)(3)(F).  Although  Congress 
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repealed  the  Civil  Penalty 
Demonstration  Program,  it  specifically 
provided  that  the  Demonstration 
Program  would  continue  in  effect  for 
violations  occurring  prior  to  the 
enactment  of  the  1992  Act.  49  U.S.C. 
App.  1471(b),  (c). 

In  the  Matter  of  Thomas  Beck 
Order  No.  92-75  (12/21/92) 

Failure  to  Appear  at  Hearing. 
Respondent  forfeited  his  opportunity  to 
contest  both  the  alleged  violations  and 
the  sanction  amount  when  he  failed  to 
appear  at  the  hearing.  As  the  law  judge 
held,  failing  to  appear  at  the  hearing 
constitutes  a  withdrawal  of  one’s 
request  for  hearing. 

Effect  of  Filing  Motion  for 
Continuance.  Merely  filing  a  motion  for 
a  continuance  of  the  hearing  does  not 
-mean  it  will  be  granted.  This  is 
particularly  true  when,  as  here,  the 
motion  is  filed  on  the  eve  of  the  hearing 
and  contains  no  valid  reasons  for 
granting  a  continuance. 

What  Constitutes  Answer.  Respondent 
argues  erroneously  on  appeal  that  he 
complied  with  the  regulation  requiring 
him  to  file  an  answer  to  the  complaint 
by  filing  an  answer  to  the  notice  of 
proposed  civil  penalty.  A  response  to 
agency  communications  that  is  sent 
before  the  complaint  has  even  been 
issued  cannot  be  considered  an  answer 
to  the  complaint.  Furthermore,  the 
record  shows  that  Respondent  knew 
that  his  response  to  the  notice  of 
proposed  civil  penalty  did  not  fulfill  the 
requirement  to  answer  the  complaint. 

Good  Cause.  Failure  to  file  an  answer 
is  excusable  for  good  cause.  Here, 
however.  Respondent  never  even 
attempted,  after  he  was  informed  of  the 
default,  to  cure  it  by  filing  an  answer. 
Even  if  this  case  had  not  already  been 
disposed  of  on  the  failure  to  appear  at 
the  hearing,  it  is  highly  unlikely  that 
good  cause  would  be  found  under  all 
the  circumstances.  A  civil  penalty  of 
$1,0G0  is  assessed. 

In  the  Matter  of  Safety  Equipment 
Order  No.  92-76  (12/21/92) 

Good  Cause  for  Late  Answer.  Good 
cause  was  found  for  the  late  answer  in 
this  case  because:  (1)  counsel  attempted 
to  protect  against  his  paralegal’s  errors 
by  asking  her  to  let  him  see  each 
document  before  it  was  filed,  though 
she  did  not  comply;  (2)  counsel  acted 
promptly  to  cure  the  default;  (3)  the 
default  caused  only  minimal  delay;  and 
(4)  no  prejudice  to  the  agency  has  been 
claimed. 

Service  of  Complaint.  Respondent's 
argument  that  Complainant  failed  to 
serve  the  complaint  properly  is  rejected. 


The  rules  of  practice  do  not  require 
Complainant  to  have  the  docket  stamp 
Respondent’s  copy  of  the  complaint 
“Filed”  before  mailing  it  Furthermore, 
nothing  in  the  rules  of  practice  requires 
Complainant  to  serve  respondents  by 
some  sort  of  restricted  service  that 
would  exclude  service  upon  counsel’s 
own  employees. 

Disqualification  of  Law  Judge. 
Respondent  asked  that  the  law  judge  be 
disqualified  because  he  allegedly  sought 
to  “personally  vilify  counsel  for 
Respondent”  and  “demean  counsel’s 
character  and  competence”  in 
retaliation  for  counsel’s  criticism  of  the 
civil  penalty  program.  Counsel’s  ad 
hominem  attacks  on  the  law  judge  are 
unsupported  by  any  evidence  in  the 
record.  This  case  is  remanded  to  the  law 
judge. 

In  the  Matter  of  TCI  Corporation 
Order  No.  92-77  (12/22/92) 

Respondent  offered  36  quarts  of 
photoresist  adhesion  promoter  (’TAP”), 
a  hazardous  material,  to  Flying  Tigers 
when  the  PAP  was  not  packaged, 
labeled,  or  marked  in  accordance  with 
the  DOT’S  Hazardous  Materials 
Regulations  (HMR).  Also,  the  shipping 
papers  accompanying  the  PAP  were  not 
prepared  in  accordance  with  the  HMR, 
and  Respondent’s  employees  had  not 
been  trained  with  regard  to  the 
requirements  of  the  HMR  as  required  by 
the  HMR  While  loading  the  boxes  of 
PAP,  a  Flying  Tigers  employee  noticed 
a  hazardous  material  label  that  had 
previously  been  obscured. 

Subsequently,  Flying  Tigers  rejected  the 
shipment 

Respondent  had  purchased  the  36 
quarts  of  PAP,  a  flammable  and 
corrosive  liquid,  from  a  chemicals 
manufacturer.  The  chemicals 
manufacturer  sent  the  6  boxes  of  PAP  by 
truck  to  Respondent’s  freight  forwarder. 
The  chemicals  manufacturer  did  not 
comply  with  the  requirements  of  the 
HMR  when  preparing  the  PAP  for 
shipment  by  truck. 

The  law  judge  found  that  Respondent 
had  violated  all  of  the  alleged 
regulations,  but  reduced  the  civil 
penalty  sought  by  Complainant  from 
$35,000  to  $5000.  Complainant 
appealed  from  the  reduction  of  sanction. 
The  Administrator  granted 
Complainant’s  appeal  in  part  and 
assessed  a  $15,000  civil  penalty. 

Sanction.  When  determining  the 
appropriate  sanction  in  a  hazardous 
materials  case,  the  Administrator  will 
consider  “the.  nature,  circumstances, 
extent,  and  gravity  of  the  violation 
committed,  and,  with  respect  to  the 
person  found  to  have  committed  such 
violation,  the  degree  of  culpability,  and 


any  history  of  prior  offenses,  ability  to 
pay.  effect  on  ability  to  continue  to  do 
business,  and  such  other  matters  as 
justice  may  require.”  49  U.S.C  App. 
1809(a). 

Regarding  the  nature,  extent,  and 
gravity  of  the  violation,  the  law  judge 
was  correct  in  finding  that  Respondent’s 
omissions  created  a  “real  and  serious 
potential  for  harm.”  Because  the  labels 
and  markings  were  obscured  and  the 
shipping  papers  did  not  include  the 
proper  shipping  name  or  certification, 
Flying  Tigers  had  no  idea  about  the 
hazardous  nature  of  the  shipment.  Also, 
each  of  the  six  packages  contained  six 
times  more  flammable  liquid,  corrosive, 
n.o.s.,  than  permissible  under  the  HMR. 

Because  it  is  simply  fortuitous  that 
there  was  no  spill,  it  was  inappropriate 
for  the  law  judge  to  have  regarded  the 
fact  that  no  PAP  was  released  as  a 
mitigating  factor. 

Regarding  Respondent’s  degree  of 
culpability,  the  law  judge  correctly 
found  that  Respondent's  actions  were 
“inexplicably  casual  and  insensitive  to 
the  welfare  of  the  persons  who  would 
necessarily  come  in  contact  with  a 
shipment  of  36  quarts  of  chemical 
known  by  Respondent  to  be  flammable 
and  corrosive.  Respondent  failed  to  ask 
the  manufacturer  or  the  freight 
forwarder  whether  anything  had  to  be 
done  to  prepare  this  shipment  for  air 
transportation,  and  did  not  inform  its 
freight  forwarder  that  the  manufacturer 
would  not  prepare  the  PAP  for  overseas 
air  transportation. 

Respondent's  degree  of  culpability 
was  diminished  somewhat  by  the 
negligence  of  the  manufacturer  of  the 
PAP,  which  introduced  the  PAP  into  the 


transportation  network  and  knew  that 
PAP  was  a  hazardous  material  subject  to 
the  HMR  The  manufacturer's 
negligence  does  not  exonerate 
Respondent  but  is  a  mitigating  factor. 

The  freight  forwarder’s  failure  to 
inquire  as  to  whether  the  shipment 
contained  hazardous  materials  is  not  a 
mitigating  factor.  Unlike  the 
manufacturer,  the  freight  forwarder  did 
not  introduce  the  PAP  into  the 
transportation  system  without 
complying  with  the  HMR  and  the 
evidence  suggesting  that  the  boxes 
contained  a  hazardous  material  was  not 
especially  strong. 

Respondent’s  unfamiliarity  with  the 
HMR  is  also  a  factor  to  consider  when 
determining  Respondent’s  degree  of 
culpability. 

A  violation-free  history  should  be  the 
norm  and  will  not  be  considered  as 
mitigating  an  otherwise  reasonable  civil 
penalty. 

The  type  of  conective  action  that 
warrants  a  significant  reduction  in  civil 
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penalty  under  49  U.S.C.  App.  1809(a)  is 
action  to  ensure  that  hazardous 
materials  will  be  handled  in  compliance 
with  the  HMR  in  the  future. 

Respondent’s  decision  not  to  handle 
hazardous  materials  in  the  future  and  its 
repackaging  of  the  PAP  in  compliance 
with  the  HMR  after  the  shipment  was 
rejected  by  Flying  Tigers  do  not 
constitute  the  type  of  corrective  actions 
that  merit  a  reduction  in  sanction. 

In  the  Matter  of  Trans  World  Airlines, 

Inc. 

Order  No.  92-78  (12/28/92) 

Respondent  failed  to  perfect  its  appeal 
by  filing  an  appeal  brief.  Respondent’s 
appeal  is  dismissed. 

In  the  Matter  of  Delta  Air  Lines,  Inc. 

Order  No.  92-79  (12/28/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant’s  appeal  is  dismissed. 

Commercial  Reporting  Services  of  the 
Administrator’s  Civil  Penalty  Decisions 
and  Orders 

In  June,  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator’s  decisions 
in  civil  penalty  cases.  The  goal  was  to 
make  these  decisions  and  orders  more 
accessible  to  the  public.  As  a  result,  the 
Administrator’s  decisions  and  orders  in 
civil  penalty  cases  are  now  available  in 
the  following  commercial  publications: 
Avlex,  published  by  Aviation  Daily, 

1156  15th  Street,  NW.,  Washington, 
DC  20005,  (202)  822-4669; 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD,  21106,  (301)  798-1098. 

Another  publishing  company,  Clark 
Boardman  Callaghan,  50  Broad  Street 
East,  Rochester,  NY  14694,  (716)  546- 
1490,  is  expected  to  release  its 
publication  of  the  civil  penalty 
decisions  and  orders  soon. 

The  decisions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc.,  P.O.  Box  172,  Battle  Ground,  WA 
98604,  (206)  896-0376.  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040  (806)  733- 
2483,  is  placing  the  decisions  on  CD- 
ROM.  Finally,  the  Administrator’s 
decisions  and  orders  in  civil  penalty 
cases  are  available  on  the  following 
computer  databases:  CompuServe; 

Fedix;  and  GEnie. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
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decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject-matter  index  and  digests. 

FAA  Offices 

The  Administrator’s  final  decisions 
and  orders,  indexes,  and  digests  are  also 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters: 

FAA  Hearing  Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW„  Room  924A, 

Washington.  DC  20591;  (202)  267- 
3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AAC-7), 

Mike  Monroney  Aeronautical  Center, 
6500  South  MacArthur,  Oklahoma 
City,  OK  73125;  (405)  680-3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7)  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430; 
(718) 917-1035. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7),  Great 
Lakes  Region  Headquarters,  O’Hare 
Lake  Office  Center,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018;  (312) 
694-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters,  12 
New  England  Executive  Park, 
Burlington,  MA  01803;  (617)  273- 
7310. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain 
Region  Headquarters,  18000  Pacific 
Highway  South,  Seattle,  WA  98188; 
(206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7), 
Southern  Region  Headquarters,  3400 
Norman  Berry  Drive,  East  Point,  GA 
30344;  (404)  763-7204. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7), 
Southwest  Region  Headquarters,  4400 
Blue  Mound  Road,  Fort  Worth,  TX 
76193;  (817)  624-5707. 
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Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7), 

Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport,  Atlantic  City, 

NJ  08405;  (609)  484-6605. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard, 

Hawthorne,  CA  90261;  (213)  297- 
1270. 

issued  in  Washington,  DC,  on  January  11, 
1993. 

Kenneth  P.  Quinn, 

Chief  Counsel. 

(FR  Doc.  93-1165  Filed  1-15-93;  8:45  am) 
BILLING  COOE  4910-19-* 

General  Aviation  and  Buaineaa 
Airplane  Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
General  Aviation  and  Business  Airplane 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on 
February  2, 1993,  at  9  a.m.  Arrange  for 
oral  presentations  by  January  21, 1993. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Board  Room,  National  Business 
Aircraft  Association,  Inc.,  1200 
Eighteenth  Street  NW.,  Washington,  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathy  Ball,  (AIR-1),  800 
Independence  Avenue  SW., 

Washington,  DC  20591,  telephone  (202) 
267-8235. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  General 
Aviation  and  Business  Airplane 
Subcommittee  to  be  held  on  February  2, 
1993,  in  the  Board  Room,  National 
Business  Aircraft  Association,  Inc.,  1200 
Eighteenth  Street  NW.,  Washington,  DC 
20036.  The  agenda  will  include: 

•  Report  from  the  Accelerated  Stalls 
Working  Group. 

•  Report  from  the  Fuel  Indicators  Working 
Group. 

•  Report  on  JAR/FAR  23  Working  Group. 

•  Discussion  of  future  activities. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
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arrangements  by  January  21, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  12  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  January  8, 
1993. 

Willi  an  J.  Sullivan, 

Executive  Director,  General  Aviation  and 
Business  Airplane  Subcommittee,  Aviation 
Rulemaking  Advisory  Committee. 

[FR  Doc.  93-1163  Filed  1-15-93;  8:45  am] 
BILLING  CODE  4910-1S-N 


Notice  of  Intent  To  Rule  on  Application 
To  Use  a  Passenger  Facility  Charge 
(PFC)  at  Baton  Rouge  Metropolitan 
Airport,  Baton  Rouge,  LA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comments  on  the 
application  to  use  a  PFC  at  Baton  Rouge 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  William  Perkins, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Iray 
Ledoux,  of  the  Parish  of  East  Baton 
Rouge,  city  of  Baton  Rouge,  at  the 
following  address:  Baton  Rouge 
Metropolitan  Airport,  Parish  of  East 
Baton  Rouge,  City  of  Baton  Rouge,  suite 
212,  Terminal  Building,  Baton  Rouge, 
Louisiana  70807. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  city  of  Baton 
Rouge,  Baton  Rouge  Metropolitan 
Airport,  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
William  Perkins,  Federal  Aviation 
Administration,  Planning  and 


Programming  Branch,  ASW-610D, 
Airports  Division,  Southwest  Region, 
Fort  Worth,  Texas  76193-0611.  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comments  on  the  application  to  use  a 
PFC  at  Baton  Rouge  Metropolitan 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  January  6, 1993,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  dty  of 
Baton  Rouge  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  29, 1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date:  December 
1, 1992. 

Approved  charge  expiration  date: 

December  1, 1998. 

Total  approved  PFC  revenue: 
$9,823,159.00. 

Brief  description  of  proposed  projects): 
Noise  Mitigation  and  Land 
Acquisition. 

Approved  classes  of  air  carriers  to  be 
exempted  from  collecting  PFC’s:  Part 
135  On-Demand  Air  Taxis,  fixed  wing 
and  rotary,  and  part  121 
Supplementary  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 
76106-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  city  of 
Baton  Rouge.  Issued  in  Fort  Worth, 
Texas  on  January  6, 1993. 

John  M.  Dempsey, 

Manager,  Airports  Division. 

[FR  Doc.  93-1164  Filed  1-15-93;  8:45  am] 
BILLING  COOt  4B10-1S-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Docket  No.  766  Ref:  ATT  0 1100.160] 

Delegation  Order;  Delegation  to  the 
Associate  Director  (Compliance 
Operations)  of  Authorities  of  the 
Director  In  27  CFR  Part  53,  Firearms 
and  Ammunition  Excise  Taxes 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  in  27 
CFR  part  53,  Firearms  and  Ammunition 
Excise  Taxes. 

2.  Background.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
the  collection  and  administration  of 
manufacturers’  excise  taxes  relating  to 
firearms  ammunition  established  under 
Chapter  4181  Internal  Revenue  Code  of 
1986.  We  have  determined  that  certain 
of  these  authorities  should,  in  the 
interest  of  efficiency,  be  delegated  to  a 
lower  organizational  level. 

3.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  120-01, 
dated  June  6, 1972,  and  Treasury 
Department  Order  120-03,  dated 
November  5, 1990,  authority  to  take 
final  action  on  the  following  matters  is 
delegated  to  the  Associate  Director 
(Compliance  Operations). 

a.  To  prescribe  all  forms  required  for 
the  administration  of  27  CFR  part  53,  as 
provided  in  27  CFR  53.21. 

b.  To  determine  constructive  sale 
prices,  pursuant  to  26  U.S.C.  4216(b) 
and  27  CFR  53.94-53.97. 

c.  To  determine  the  tax  base  of  articles 
used  by  a  manufacturer  pursuant  to  26 
U.S.C.  4218  and  27  CFR  53.115. 

4.  Bedelegation. 

a.  The  authority  in  paragraph  3a 
above  maybe  redelegated  to  personnel 
in  Bureau  Headquarters  not  lower  than 
the  position  of  branch  chief. 

b.  The  authorities  in  paragraphs  3b 
and  3c,  above  may  be  redelegated  to 
regional  directors  (compliance). 

Regional  directors  (compliance)  may 
redelegate  these  authorities  to  personnel 
not  lower  than  the  position  of  chief, 
technical  services. 

5.  For  Information  Contact.  Gail 
Hosey,  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226,  (202)  927- 
8210. 

Daniel  R.  Black, 

Acting  Director. 

[FR  Doc.  93-1103  Filed  1-15-93;  8:45  am) 
BILLING  CODE  Ute-31-M 
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COMMODITY  FUTURES  TRADING  COMMISSION 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  375. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  10  a.m.,  Thursday,  January  21. 
1993. 

CHANGES  IN  THE  MEETING:  The 

Commodity  Futures  Trading 
Commission  has  postponed  the  meeting 
previously  scheduled  to  10  a.m., 
Tuesday,  January  26, 1993.  The  open 
meeting  schedule  for  January  26  will  be: 

—Floor  Trader  Registration  and  Ethics 
Training  Rules — proposed  rules 
—Contract  Market  Emergency  Actions — 
proposed  rules 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  93-1367  Filed  1-14-93;  2:59  pml 
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FEDERAL  HOUSING  FINANCE  BOARD 
TIME  AND  DATE:  9:00  a.m.,  Wednesday, 
January  27, 1993. 

PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

PORTIONS  OPEN  TO  THE  PUBLIC:  The  Board 
will  consider  the  following: 

1.  Monthly  Reports 

A.  Financial  Report 

B.  Membership  Report  ' 

2.  Housing  Finance  Directorate 

•  Status  of  Community  Support  Program 

3.  Office  of  Strategic  Planning 

A.  System  2000  Update 

B.  GSE  Hearing 

4.  Examination  and  Regulatory  Oversight 

Division 

•  Advances  Regulations 

A.  Approval  of  Final  Rule 

B.  Approval  of  Interim  Final  Rule  on 
Advances  to  Non-Member  Mortgagees 

PORTIONS  CLOSED  TO  THE  PUBLIC:  The 

Board  will  consider  the  following: 

1.  Approval  of  the  December  Board  Minutes 

2.  Office  of  Finance 

3. 1993  Agency  Priorities 
4.  Office  of  Strategic  Planning 


A.  GSE  Study  Update 

B.  System  2000 

5.  Examination  and  Regulatory  Oversight 

Division 

•  Other  Oversight  Issues 

6.  FHLBank  System  Appointive  Directors 

Confirmation 

7.  Board  Management  Issues 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)  (2),  (6). 
(8),  (9)(A)  and  (9)(B)  of  title  5  of  the 
United  States  Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 

Philip  L.  Conover, 

Managing  Director. 

[FR  Doc.  93-1257  Filed  1-14-93;  10:02  am) 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Committee  Meeting 
TIME  AND  date:  Meetings  of  the  Legal 
Services  Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services,  and  Audit  and  Appropriations 
Committees  will  Be  held  on  January  28. 
1993.  The  meetings  will  commence  at 
12:00  p.m.  and  will  be  held  in  the 
following  order,  with  each  meeting 
continuing  until  all  business  has  been 
concluded: 

1.  Provision  for  the  Delivery  of  Legal 
Services  Committee;  and 

2.  Audit  and  Appropriations  Committee. 

PLACE:  The  Legal  Services  Corporation, 
750  1st  Street,  N.E.,  11th  Floor,  The 
Board  Room,  Washington,  DC  20002, 
(202) 336-8800. 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 
STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  December  6, 1992  Meeting 
Minutes. 

3.  Consideration  of  Options  Related  to 

Grantees’  Recruitment  and  Retention  of  Staff 
Attorneys.  , 

4.  Consideration  of  Draft  Request  for 
Proposals  for  Migrant  Ombudsman 
Demonstration  Projects. 

Audit  and  Appropriations  Committee 
Meeting 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2  Approval  of  Minutes  of  December  6, 
1992  Meeting. 

3  Presentation  by  Representatives  of  the 
American  Association  of  Law  Schools  on  the 


Continued  Funding  of  Law  School  Clinical 
Programs. 

4.  Presentation  by  Representative  of  the 
Clinical  Legal  Education  Association  on  the 
Continued  Funding  of  Law  School  Clinical 
Programs. 

5.  Consideration  of  Status  Report  on 
Leasing  of  the  Corporation’s  Pormer  Office 
Space. 

6.  Consideration  and  Review  of  Proposed 
Fiscal  Year  1993  Consolidated  Operating 
Budget. 

7.  Public  Comment  Regarding  the  Fiscal 
Year  1994  Appropriation  Request  for  the 
Corporation. 

8.  Consideration  of  Proposed  Fiscal  Year 
1994  Appropriation  Request  for  the 
Corporation. 

9.  Consideration  of  Whether  to  Formally 
Adopt,  and  if  so,  to  Adopt,  a  Corporate 
Position  as  to  the  Corporation’s  Program 
Operating  Responsibilities  as  Referred  to  in 
the  Inspector  General  Act 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  individuals  who  are  blind 
or  have  visual  impairment. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  January  14, 1993. 

Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  93-1356  Filed  1-14-93;  2:58  pm) 
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TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1455) 

TIME  AND  DATE:  10  a.m.  (EST),  January 
20, 1993. 

PLACE:  TV  A  Knoxville  Office  Complex, 
400  West  Summit  Hill  Drive.  Knoxville, 
Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  November  18, 1992. 

ACTION  ITEMS: 

New  Business 
C — Energy 

Cl.  Supplement  to  Contract  91NNP- 
44970C  with  Ebasco  Constructors, 
Incorporated  for  Watts  Bar  Nuclear  Plant. 

C2.  Supplement  to  Contract  TV-83425V 
with  Bechtel  Corporation  to  Provide 
Architectural/Engineering  Services  for 
Browns  Ferry  Nuclear  Plant  Subject  to 
Satisfactory  Negotiations  and  Final  Review 
Prior  to  Execution. 

C3.  Supplement  to  Contract  91NMB- 
80847D  with  Stone  and  Webster  Engineering 
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Corporation  for  Work  at  Browns  Ferry 
Nuclear  Plant  Subject  to  Satisfactory 
Negotiations  and  Final  Review  Prior  to 
Execution. 

C4.  Amendment  of  Contract  90P2S-79058B 
with  United  Engineers  and  Constructors  for 
Work  at  Cumberland  Fossil  Plant. 

C5.  Contract  with  Westinghouse  Electric 
Corporation  for  Work  at  Colbert  Fossil  Plant. 

C6.  Modification  to  Contract  70P99-91 
with  American  Commercial  Barge  Line 
Company  for  Coal  Barging  Services  for 
Cumberland  Fossil  Plant. 

E — Real  Property  Transactions 

El.  Sale  of  Permanent  Easements  Affecting 
0.177  Acre  Portion  of  TVA’s  Oakland  161-kV 
Substation  in  Fayette  County  to  the  State  of 
Tennessee  for  Highway  Purposes. 

E2.  Sale  of  Permanent  Easement  Affecting 
0.35  Acre  of  Chickamauga  Lake  Land  in 
Bradley  and  McMinn  Counties,  Tennessee. 

E3.  Abandonment  of  Easement  Rights 
Affecting  0.34  Acre  of  Chickamauga  Lake 
Land  in  Hamilton  County,  Tennessee. 

E4.  Grant  of  Permanent  Easement  Affecting 
3.12  Acres  of  Chickamauga  Lake  Land  in 
Bradley  and  McMinn  Counties,  Tennessee. 


E5.  Sale  of  Noncommercial,  Nonexclusive 
Permanent  Easements  Affecting  0.75  Acre  of 
Tellico  Lake  Land  in  Loudon  and  Monroe 
Counties,  Tennessee. 

F — Unclassified 

FI.  Filing  of  Condemnation  Cases. 

F2.  Supplement  to  Personal  Services 
Contract  No.  TV-7684 7T  with  Manpower 
Temporary  Services. 

INFORMATION  ITEMS: 

1.  Recommendations  Resulting  from  the 
57th  Annual  Wage  Conference  1992 — 
Construction  Project  Agreement  Wage  Rates. 

2.  Requisition  24,  Request  for  Term  Coal 
Proposals  from  Certified  8(a)  Coal  Producing 
Companies. 

3.  Grant  of  Ollis  Creek  Coal  Easements  to 
Onyx  International,  Inc.,  for  Underground 
and  Surface  Mining  in  Return  for  Royalties 
on  Coal  Extracted  to  Generate  Income  from 
TV  A  Coal  Reserves. 

4.  Proposed  Abandonment  of  Easement 
Rights  Affecting  0.28  Acre  of  Fort  Loudoun 
Lake  Land  in  Loudon  County,  Tennessee. 

5.  Memorandum  of  Agreement  with  the 
Tennessee  Council  of  Trout  Unlimited. 


6.  Purchase  of  the  Knoxville  Office 
Complex  Towers  Property  in  Downtown 
Knoxville  for  use  as  TVA’s  Corporate 
Headquarters  Office  Complex. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Alan  Carmichael,  Vice  President, 
Governmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA’s 
Washington  Office  (202)  479-4412. 

Dated:  January  13, 1993. 

Edward  S.  Christenbury, 

General  Counsel  and  Secretary 

(FR  Doc.  93-1260  Filed  1-14-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  Hi  the  Issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 

[FRL  4552-1J 

Disclosure  of  Confidential  Data  to 
Authorized  Representatives  of  the 
United  States  and  to  Potentially 
Responsible  Parties 

Correction 

In  rule  document  93-71  beginning  on 
page  458  in  the  issue  of  Tuesday, 
January  5, 1993,  make  the  following 
corrections: 

1.  On  page  458,  in  the  second  column, 
in  heading  B„  “Contracts”  should  read 
"Contractors”. 

2.  On  page  459,  in  the  2d  column,  in 
the  5th  complete  paragraph,  in  the  17th 
line,  insert  “)”  following  "Register.”. 

§2.301  [Corrected] 

3.  On  page  461,  in  the  third  column, 
in  §  2.301,  in  the  heading,  "formation” 
should  read  “information”. 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  delete 
"§2.208  [Amended]”. 

5.  On  the  same  page,  in  the  same 
column,  in  §  2.301(e),  in  the  first  line, 
"applied”  should  read  “applies”;  in  the 
last  line,  "treat.”  should  read 
"treatment.”. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Announcement  of  Proposed 
Methodology  for  Implementation  of  the 
Statutory  General  Funding  Preference 
for  Selected  Grant  Programs  Under 
Titles  VII  and  VIII  of  the  Public  Health 
Service  Act  for  Fiscal  Year  1993 

Correction 

In  notice  document  92-30678 
beginning  on  page  60212  in  the  issue  of 
Friday,  December  18, 1992,  in  the  first 
column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  ninth  line,  insert  the 
entry  “Grants  for  Predoctoral  Training 
in  Family  Medicine  (section  747(a)),”. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  32  and  33 
RIN  1018-AA71 

Refuge-Specific  Hunting  and  Fishing 
Regulations 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  makes  an  administrative 
change  only  in  moving  information 
regarding  refuge-specific  regulations  for 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting  and 
fishing  into  one  consolidated  regulation. 
This  consolidation  and  simplification  of 
regulations  is  in  response  to  Regional 
and  public  concerns  that  regulations 
regarding  hunting  and  fishing  should  be 
easier  to  locate  and  readily 
ascertainable. 

EFFECTIVE  DATE:  January  19. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duncan  L.  Brown,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Refuges, 
1849  C  Street,  NW„  MS  670  ARLSQ, 
Washington,  DC  20240;  telephone  (703) 
358-2043. 

SUPPLEMENTARY  INFORMATION:  Refuge- 
specific  regulations  for  hunting  have 
been  located  under  separate  sections 
with  refuges  having  letter  designations 
under  each  heading  for  hunting  of 
migratory  game  birds,  upland  game 
hunting  and  big  game  hunting.  Fishing 
regulations  were  located  in  a  separate 
part  and  each  State  had  its  own  section 
under  which  refuge  units  open  to  sport 
fishing  were  listed.  This  consolidation 
of  the  three  types  of  hunting  regulations 
and  the  sport  fishing  regulations  into 
one  part  will  enable  the  refuge  manager 
and  the  public  to  readily  ascertain 
whether  hunting  (of  any  type)  and 
fishing  are  allowed  on  the  refuge  at  one 
glance,  and  will  eliminate  the 
cumbersome  and  time-consuming  task 
of  reviewing  four  (4)  different  sections 
to  make  the  same  determination. 

This  administrative  change  is  in 
keeping  with  the  President’s  direction 
that  regulations  be  kept  to  a  minimum 
and  that  they  encourage  economic 
growth  and  foster  savings.  The 
consolidation  of  hunting  and  fishing 
regulations  under  one  part  will  save 
thousands  of  dollars  in  printing  costs, 
will  enable  Service  personnel  and  the 
public  to  readily  ascertain  existing 
regulations,  and  promote  refuge-specific 
revisions  which  will  be  uniform  and 


consistent  from  year-to-year,  as 
appropriate. 

No  revisionary  language  to  the  refuge- 
specific  hunting  and/or  fishing 
regulations  has  been  made  within  this 
administrative  change.  The  different 
sections  on  hunting  and  sport  fishing 
have  simply  been  combined  to  facilitate 
easier  reading  and  to  allow  for  easier 
revisions  as  they  may  become  necessary. 
A  combined  list  of  refuge  units  by  State 
which  are  open  to  hunting  and  fishing 
has  been  included  under  $  32.7. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 

In  the  November  25, 1992,  issue  of  the 
Federal  Register  57  FR  55686  the 
Service  published  a  proposed 
rulemaking  to  implement  the 
consolidation  of  the  hunting  and  fishing 
regulations  and  invited  public 
comment.  The  Service  received  no 
comments  to  the  consolidation  of  the 
regulations  except  that  under  the 
alphabetical  listing  of  the  State  of 
Montana  the  following  refuge  units 
should  be  added  to  the  listing  of  refuges 
open  to  hunting  and/or  fishing: 
Haifbreed  Lake  National  Wildlife 
Refuge,  Lamesteer  National  Wildlife 
Refuge,  National  Bison  National 
Wildlife  Refuge,  Nine-Pipe  National 
Wildlife  Refuge,  Pablo  National  Wildlife 
Refuge,  and  UL  Bend  National  Wildlife 
Refuge. 

Economic  Effect 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  major  rules.  A  major  rule  is 
one  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  or  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  reformatting  of  the  hunting  and 
fishing  regulations  is  an  administrative 
change  only  and,  therefore,  would  not 
have  any  gross  economic  effect  and 
would  not  cause  an  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
governments,  agencies,  or  geographic 
regions.  Accordingly,  this  rule  is  not  a 
rule  intended  within  the  meaning  of 
E.0. 12291  and  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 


within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  parts  32  and  33  are 
found  in  50  CFR  part  25  and  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1018- 
0014.  Because  this  reformatting  of  parts 
32  and  33  is  not  substantive  in  nature, 
no  information  collection  requirements 
are  applicable. 

Environmental  Considerations 

Refuge-specific  hunting  and  fishing 
regulations  are  subject  to  a  categorical 
exclusion  from  the  process  established 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(C)) 
if  they  do  not  significantly  alter  the 
existing  use  of  a  particular  national 
wildlife  refuge.  Because  this 
reformatting  of  parts  32  and  33  is  not 
substantive  in  nature,  and  no  other 
impact  on  refuge  operations  is 
anticipated,  this  rulemaking  does  not 
alter  the  existing  uses  of  the  refuges 
involved. 

List  of  Subjects 
50  CFR  Part  32 

Hunting,  Reporting  and  recordkeeping 
requirements,  Wildlife,  Wildlife 
Refuges. 

50  CFR  Part  33 

Fishing,  Report  and  recordkeeping 
requirements,  Wildlife  refuges. 

Accordingly,  chapter  I,  subchapter  C, 
of  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  Part  32  is  revised  to  read  as  follows: 

PART  32— HUNTING  AND  FISHING 
Subpart  A— General  Provisions 

Sec. 

32.1  Opening  of  wildlife  refuge  areas  to 
hunting. 

32.2  General  provisions  regarding  hunting 
on  wildlife  refuges. 

32.3  Procedures  for  publication  of  refuge- 
specific  hunting  regulations. 

32.4  Opening  of  wildlife  refuge  areas  to 
fishing. 

32.5  General  provisions  regarding  fishing 
on  wildlife  refuges. 

32.6  Procedures  for  publication  of  refuge- 
specific  fishing  regulations. 

32.7  List  of  refuge  units  open  to  hunting 
and/or  fishing. 

32.4  Areas  closed  to  hunting. 

Subpart  B — Refuge-Specific  Regulations  for 
Hunting  and  Fishing 

32.20  Alabama. 

32.21  Alaska. 

32.22  Arizona. 
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32.23  Arkansas. 

32.24  California. 

32.25  Colorado. 

32.26  Connecticut.  [Reserved] 

32.27  Delaware. 

32.28  Florida. 

32.29  Georgia. 

32.30  Hawaii. 

32.31  Idaho. 

32.32  Illinois. 

32.33  Indiana. 

32.34  Iowa. 

32.35  Kansas. 

32.36  Kentucky. 

32.37  Louisiana.  \ 

32.38  Maine. 

32.39  Maryland. 

32.40  Massachusetts. 

32.41  Michigan. 

32.42  Minnesota. 

32.43  Mississippi. 

32.44  Missouri. 

32.45  Montana. 

32.46  Nebraska. 

32.47  Nevada. 

32.48  New  Hampshire.  [Reserved] 

32.49  New  Jersey. 

32.50  New  Mexico. 

32.51  New  York. 

32.52  North  Carolina. 

32.53  North  Dakota. 

32.54  Ohio. 

32.55  Oklahoma. 

32.56  Oregon. 

32.57  Pennsylvania. 

32.58  Puerto  Rico.  [Reserved] 

32.59  Rhode  Island.  [Reserved] 

32.60  South  Carolina. 

32.61  South  Dakota. 

32.62  Tennessee. 

32.63  Texas. 

32.64  Utah. 

32.65  Vermont. 

32.66  Virginia. 

32.67  Washington. 

32.68  West  Virginia.  [Reserved] 

32.69  Wisconsin. 

32.70  Wyoming. 

•  32.71  Pacific  Islands  Territory. 

Authority:  5  U.S.C  301;  16  U.S.C.  460k,  664, 
668dd,  and  715i. 

Subpart  A — General  Provisions 

§  32.1  Opening  of  wildlife  refuge  areas  to 
hunting. 

The  opening  of  a  wildlife  refuge  area 
to  hunting  will  be  dependent  upon  the 
provisions  of  law  applicable  to  the  area 
and  upon  a  determination  by  the 
Secretary  that  the  opening  of  the  area  to 
the  hunting  of  migratory  game  birds, 
upland  game,  or  big  game  will  be 
compatible  with  the  principles  of  sound 
wildlife  management  and  will  otherwise 
be  in  the  public  interest.  The  opening  or 
closing  of  wildlife  refuge  areas  to 
hunting  shall  be  in  accordance  with  the 
rulemaking  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  Lands  acquired  pursuant  to  the 
Act  of  May  18, 1948  (62  Stat.  238, 16 
U.S.C.  695)  will  be  opened  to  hunting 
only  after  it  has  been  determined  that 


the  major  portion  of  the  crops  in  the 
vicinity  of  the  area  involved  have  been 
harvested,  that  the  period  of 
susceptibility  of  such  crops  to  wildfowl 
depredation  has  passed,  or  that  the 
possibility  of  these  crops  being  damaged 
by  waterfowl  is  minor.  Lands  acquired 
as  “waterfowl  production  areas”  shall 
annually  be  open  tp  the  hunting  of 
migratory  game  birds,  upland  game,  and 
big  game  subject  to  the  provisions  of 
State  law  and  regulations  and  the 
pertinent  provisions  of  parts  25  through 
31  of  this  subchapter:  Provided,  That  all 
forms  of  hunting  or  entry  on  all  or  any 
part  of  individual  areas  may  be 
temporarily  suspended  by  posting  upon 
occasions  of  unusual  or  critical 
conditions  of,  or  affecting  land,  water, 
vegetation,  or  wildlife  populations. 

$32.2  General  provisions  regarding 
hunting  on  wildlife  refuges. 

The  following  provisions  shall  apply 
to  each  person  while  engaged  in  public 
hunting  on  a  wildlife  refuge  area: 

(a)  Each  person  shall  secure  and 
possess  the  required  State  license. 

(b)  Each  person  16  years  of  age  and 
older  shall  secure  and  possess  a 
Migratory  Bird  Hunting  Stamp  while 
hunting  migratory  waterfowl. 

(c)  Each  person  shall  comply  with  the 
applicable  provisions  of  Federal  law 
and  regulations  including  this 
subchapter  and  the  current  Federal 
Migratory  Bird  Regulations. 

(d)  Each  person  shall  comply  with  the 
applicable  provisions  of  the  laws  and 
regulations  of  the  State  wherein  any 
area  is  located  unless  further  restricted 
by  Federal  law  or  regulation. 

(e)  Each  person  shall  comply  with  the 
terms  and  conditions  authorizing  access 
or  use  of  wildlife  refuges,  including  the 
terms  and  conditions  under  which 
hunting  permits  are  issued. 

(f)  Each  person  shall  comply  with  the 
provisions  of  any  refuge-specific 
regulations  governing  hunting  on  the 
wildlife  refuge  area.  Regulations,  special 
conditions  and  maps  of  the  hunting 
areas  for  a  particular  wildlife  refuge  are 
available  at  that  area’s  headquarters.  In 
addition,  refuge-specific  hunting 
regulations  for  migratory  game  bird, 
upland  game  and  big  game  hunting 
appear  in  §§  32.20  through  32.71. 

(g)  The  use  of  any  drug  on  any  arrow 
for  bow  hunting  on  national  wildlife 
refuges  is  prohibited.  Archers  may  not 
have  arrows  employing  such  drugs  in 
their  possession  on  any  national 
wildlife  refuge. 

(h)  The  unauthorized  distribution  of 
bait  and  the  hunting  over  bait  is 
prohibited  on  wildlife  refuge  areas. 
(Baiting  is  authorized  in  accordance 


with  State  regulations  on  national 
wildlife  refuges  in  Alaska). 

(i)  The  use  of  nails,  wire,  screws  or 
bolts  to  attach  a  stand  to  a  tree,  or 
hunting  from  a  tree  into  which  a  metal 
object  has  been  driven  to  support  a 
hunter  is  prohibited  on  wildlife  refuge 
areas. 

(j)  The  use  or  possession  of  alcoholic 
beverages  while  hunting  is  prohibited. 

§32.3  Procedure*  for  publication  of 
refuge-specific  hunting  regulations. 

(a)  Refuge-specific  hunting 
regulations  are  issued  only  at  the  time 
of  or  after  the  determination  and 
publication  of  the  opening  of  a  wildlife 
refuge  area  to  migratory  game  bird, 
upland  game  or  big  game  hunting. 

(b)  Refuge-specific  hunting 
regulations  may  contain  the  following 
items: 

(1)  Wildlife  species  that  may  be  hunted; 

(2)  Seasons; 

(3)  Bag  limits; 

(4)  Methods  of  hunting; 

(5)  Description  of  areas  open  to  hunting; 

or 

(6)  Other  provisions  as  required. 

(c)  Refuge-specific  hunting 
regulations  will  not  liberalize  existing 
State  laws  or  regulations. 

(d)  Refuge-specific  hunting 
regulations  are  subject  to  change  and  the 
public  is  invited  to  submit  suggestions 
and  comments  for  consideration  at  any 
time. 

(e)  Refuge-specific  hunting 
regulations  are  initially  published  in  the 
daily  issue  of  the  Federal  Register  and 
subsequently  appear  in  50  CFR  32.20 
through  32.71. 

(f)  Refuge-specific  hunting  regulations 
may  be  amended  or  new  conditions 
imposed  at  any  time  dining  the  hunting 
season  when  unpredictable  changes 
occur  in  wildlife  populations,  habitat 
conditions  or  in  other  factors  affecting  a 
refuge’s  wildlife  resources.  Changes  in 
refuge-specific  hunting  regulations 
made  under  the  conditions  noted  in  this 
paragraph  (f)  can  be  in  force  only  for  the 
one  season  to  which  the  changes  apply. 

$  32.4  Opening  of  wildlife  refuge  area*  to 
fishing. 

Wildlife  refuge  areas  may  be  opened 
to  sport  fishing  only  after  a 
determination  is  made  that  this  activity 
is  compatible  with  the  purposes  for 
which  the  refuge  was  established.  In 
addition,  the  sport  fishing  program  must 
be  consistent  with  principles  of  sound 
fishery  management  and  otherwise  be  in 
the  public  interest.  The  opening  or 
closing  of  wildlife  refuge  areas  to  fishing 
is  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.). 
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Lands  acquired  as  “waterfowl 
production  areas”  are  open  to  sport 
fishing  subject  to  the  provisions  of  State 
laws  and  regulations  and  the  pertinent 
provisions  of  parts  25  through  31  of  this 
subchapter  Provided,  that  fishing  or 
entry  on  all  or  any  part  of  individual 
areas  may  be  temporarily  suspended  by 
posting  upon  occasions  of  unusual  or 
critical  conditions  of,  or  affecting,  land, 
water,  vegetation  or  fish  and  wildlife 
populations. 

§  32.5  General  pf^ryfePtfii  regarding 
fishing  on  wMdUfe  refugee. 

The  following  provisions  shall  apply 
to  each  person  while  engaged  in  public 
sport  fishing  c >n  a  wildlife  refuge  area: 

(a)  Each  person  shall  secure  and 
possess  the  required  State  license. 

(b)  Each  person  shall  comply  with  the 
applicable  provisions  of  Federal  law 
and  regulation  including  this 
subchapter. 

(c)  Each  person  shall  comply  with  the 
applicable  provisions  of  the  laws  and 
regulations  of  the  State  wherein  any 
area  is  located  unless  the  same  are 
further  restricted  by  Federal  law  or 
regulation. 

Id)  Each  person  shall  comply  with  the 
terms  and  conditions  authorizing  access 
and  use  of  the  wildlife  refuge  area. 

(e)  Each  person  shall  comply  with  the 
provisions  of  any  refuge-specific 
regulation  governing  fishing  on  the 
wildlife  refuge  area.  Regulations  for  a 
particular  wildlife  refuge  are  available  at 
its  headquarters  office.  In  addition, 
refuge-specific  fishing  regulations 
appear  in  §§  32.20  through  32.71. 

$32£  Procedure*  for  publication  of 
refuge  specific  fishing  regulation*. 

(a)  Refuge-specific  fishing  regulations 
are  issued  only  at  the  time  of  or  after  the 
opening  of  a  wildlife  refuge  area  to  sport 
fishing. 

(b)  Refuge-specific  fishing  regulations 
may  contain  the  following  items: 

(1)  Fish  species  that  may  be  taken; 

(2)  Seasons; 

(3)  Creel  limits; 

(4)  Methods  of  fishing; 

(5)  Description  of  areas  open  to  fishing; 

or 

(6)  Other  provisions  as  required. 

(c)  Refuge-specific  fishing  regulations 
will  not  liberalize  existing  State  laws  or 
regulations. 

(d)  Refuge- specific  fishing  regulations 
are  subject  to  change  and  the  public  is 
invited  to  submit  suggestions  and 
comments  for  consideration  at  any  time. 

(e)  Refuge-specific  fishing  regulations 
are  initially  published  in  the  daily  issue 
of  the  Federal  Register  and  appear 
subsequently  In  §§  32.20-32.71  of  this 
part. 


(f)  Refuge-specific  fishing  regulations 
may  be  amended  as  needed  when 
unpredictable  changes  occur  in  fish  and 
wildlife  populations,  habitat  conditions 
or  in  other  factors  affecting  a  refuge’s 
fish  and  wildlife  resources. 

132.7  List  of  refuge  units  open  to  hunting 
and/or  fishing. 

Refuge  units  open  to  hunting  and/or 
fishing  in  accordance  with  the 
provisions  of  subpart  A  of  this  part  and 
§§  32.20-32.71,  inclusive,  are  as 
follows: 

Alabama 

Blowing  Wind  Cava  National  Wildlife  Refuge 
Bon  Secour  National  Wildlife  Refuge 
Choctaw  National  Wildlife  Refuge 
Eufaula  National  Wildlife  Refuge 
Wheeler  National  Wildlife  Refuge 

Alaska 

Alaska  Maritime  National  Wildlife  Refuge 
Alaska  Peninsula  National  Wildlife  Refuge 
Arctic  National  Wildlife  Refuge 
Becharof  National  Wildlife  Refuge 
Innoko  National  Wildlife  Refuge 
Izembek  National  Wildlife  Refuge 
Kanuti  National  Wildlife  Refuge 
Kenai  National  Wildlife  Refuge 
Kodiak  National  Wildlife  Refuge 
Koyukuk  National  Wildlife  Refuge 
Nowitna  National  Wildlife  Refuge 
Salawik  National  Wildlife  Refuge 
Tetlin  National  Wildlife  Refuge 
Togiak  National  Wildlife  Refuge 
Yukon  Delta  National  Wildlife  Refuge 
Yukon  Flats  National  Wildlife  Refuge 

Arizona 

Buenos  Aires  National  Wildlife  Refuge 
Cabeza  Prieta  National  Wildlife  Refuge 
Cibola  National  Wildlife  Refuge 
Havasu  National  Wildlife  Refuge 
Imperial  National  Wildlife  Refuge 
Kofa  National  Wildlife  Refuge 
San  Bernardino  National  Wildlife  Refuge 

Arkansas 

Big  Lake  National  Wildlife  Refuge 
Cache  River  National  Wildlife  Refuge 
Felsenthal  National  Wildlife  Refuge 
Holla  Bend  National  Wildlife  Refuge 
Overflow  National  Wildlife  Refuge 
Wapanocca  National  Wildlife  Refuge 
White  River  National  Wildlife  Refuge 

California 

Cibola  National  Wildlife  Refuge 
Clear  Lake  National  Wildlife  Refuge 
Colusa  National  Wildlife  Refuge 
Delevan  National  Wildlife  Refuge 
Havasu  National  Wildlife  Refuge 
Humboldt  Bay  National  Wildlife  Refuge 
Imperial  National  Wildlife  Refuge 
Kern  National.  Wildlife  Refuge 
Kesterson  National  Wildlife  Refuge 
Lower  Klamath  National  Wildlife  Refuge 
Merced  National  Wildlife  Refuge 
Modoc  National  Wildlife  Refuge 
Sacramento  National  Wildlife  Refuge 
Salinas  River  National  Wildlife  Refuge 
Salton  Sea  National  Wildlife  Refuge 
San  Francisco  Bay  National  Wildlife  Refuge 
San  Luis  National  Wildlife  Refuge 


San  Pablo  National  Wildlife  Refuge 
Sutter  National  Wildlife  Refuge 
Tule  Lake  National  Wildlife  Refuge 
Willpw  Creek  National  Wildlife  Refuge 

Colorado 

Alamosa  National  Wildlife  Refuge 
Arapaho  National  Wildlife  Refuge 
Browns  Park  National  Wildlife  Refuge 
Monte  Vista  National  Wildlife  Refuge 

Connecticut 

[Reserved] 

Delaware 

Bombay  Hook  National  Wildlife  Refuge 
Prime  Hook  National  Wildlife  Refuge 

Florida 

Arthur  R.  Marshall  Loxahatchee  National 
Wildlife  Refuge 

Cedar  Keys  National  Wildlife  Refuge 
Chassahowitzka  National  Wildlife  Refuge 
Egmont  Key  National  Wildlife  Refuge 
Hobe  Sound  National  Wildlife  Refuge 
J.N.  “Ding”  Darling  National  Wildlife  Refuge 
Lake  Woodruff  National  Wildlife  Refuge 
-  Lower  Suwannee  National  Wildlife  Refuge 
Merrit  Island  National  Wildlife  Refuge 
Pelican  Island  National  Wildlife  Refuge 
Pinellas  National  Wildlife  Refuge 
St.  Marks  National  Wildlife  Refhge 
St.  Vincent  National  Wildlife  Refuge 

Georgia 

Banks  Lake  National  Wildlife  Refuge 
Blackboard  Island  National  Wildlife  Refuge 
Eufaula  National  Wildlife  Refuge 
Harris  Neck  National  Wildlife  Refuge 
Okefenokee  National  Wildlife  Refuge 
Piedmont  National  Wildlife  Refuge 
Savannah  National  Wildlife  Refuge 
Wassaw  National  Wildlife  Refuge 
Wolf  Island  National  Wildlife  Refuge 

Hawaii 

Hakalau  Forest  National  Wildlife  Refuge 

Idaho 

Bear  Lake  National  Wildlife  Refuge 
Camas  National  Wildlife  Refuge 
Deer  Flat  National  Wildlife  Refuge 
Grays  Lake  National  Wildlife  Refuge 
Kootenai  National  Wildlife  Refuge 
Minidoka  National  Wildlife  Refuge 

Illinois 

Chautauqua  National  Wildlife  Refuge 
Crab  Orchard  National  Wildlife  Refuge 
Mark  Twain  National  Wildlife  Refuge 
Upper  Mississippi  River  Wildlife  and  Fisb 
Refuge 

Indiana 

Muscatatuck  National  Wildlife  Refuge 

Iowa 

De  Soto  National  Wildlife  Refuge 
Mark  Twain  National  Wildlife  Refuge 
Union  Slough  National  Wildlife  Refuge 
Upper  Mississippi  River  Wild  Life  snd  Pish 
Refuge 

Kansas 

Flint  Hills  National  Wildlife  Refuge 
Kirwin  National  Wildlife  Refuge 
Quivira  National  Wildlife  Refuge 
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Kentucky 

Reelfoot  National  Wildlife  Refuge 
Louisiana 

Atchafalaya  National  Wildlife  Refuge 
Bayou  Sauvage  National  Wildlife  Refuge 
Bogue  Chitto  National  Wildlife  Refuge 
Cameron  Prairie  National  Wildlife  Refuge 
Catahoula  National  Wildlife  Refuge 
D’Arbonne  National  Wildlife  Refuge 
Delta  National  Wildlife  Refuge 
Lacassine  National  Wildlife  Refuge 
Lake  Ophelia  National  Wildlife  Refuge 
Sabine  National  Wildlife  Refuge 
Tensas  River  National  Wildlife  Refuge 
Upper  Ouachita  National  Wildlife  Refuge 

Maine 

Rachel  Carson  National  Wildlife  Refuge 
Moosehom  National  Wildlife  Refuge 
Pond  Island  National  Wildlife  Refuge 
Sunkhaze  Meadows  National  Wildlife  Refuge 

Maryland 

Blackwater  National  Wildlife  Refuge 
Eastern  Neck  National  Wildlife  Refuge 

Massachusetts 

Great  Meadows  National  Wildlife  Refuge 
Monomoy  National  Wildlife  Refuge 
Nantucket  National  Wildlife  Refuge 
Oxbow  National  Wildlife  Refuge 
Parker  River  National  Wildlife  Refuge 

Michigan 

Harbor  Island  National  Wildlife  Refuge 
Seney  National  Wildlife  Refuge 
Shiawassee  National  Wildlife  Refuge 

Minnesota 

Agassiz  National  Wildlife  Refuge 
Big  Stone  National  Wildlife  Refuge 
Minnesota  Valley  National  Wildlife  Refuge 
Rice  Lake  National  Wildlife  Refuge 
Sherburne  National  Wildlife  Refuge 
Tamarac  National  Wildlife  Refuge 
Upper  Mississippi  River  Wild  Life  and  Fish 
Refuge 

Mississippi 

Bogue  Chitto  National  Wildlife  Refuge 
Dahomey  National  Wildlife  Refuge 
Hillside  National  Wildlife  Refuge 
Mathews  Brake  National  Wildlife  Refuge 
Morgan  Brake  National  Wildlife  Refuge 
Noxubee  National  Wildlife  Refuge 
Panther  Swamp  National  Wildlife  Refuge 
St.  Catherine  Creek  National  Wildlife  Refuge 
Yazoo  National  Wildlife  Refuge 

Missouri 

Mark  Twain  National  Wildlife  Refuge 
Mingo  National  Wildlife  Refuge 
Squew  Creek  National  Wildlife  Refuge 
Swan  Lake  National  Wildlife  Refuge 

Montana 

Benton  Lake  National  Wildlife  Refuge 
Black  Coulee  National  Wildlife  Refuge 
Bowdoin  National  Wildlife  Refuge 
Charles  M.  Russell  National  Wildlife  Refuge 
Creedman  Coulee  National  Wildlife  Refuge 
Hailstone  National  Wildlife  Refuge 
Halfbreed  Lake  National  Wildlife  Refuge 
Hewitt  Lake  National  Wildlife  Refuge 
Lake  Mason  National  Wildlife  Refuge 
Lake  Thibadeau  National  Wildlife  Refuge 


Lamesteer  National  Wildlife  Refuge 
Lee  Metcalf  National  Wildlife  Refuge 
Medicine  Lake  National  Wildlife  Refuge 
National  Bison  National  Wildlife  Refuge 
Nine-Pipe  National  Wildlife  Refuge 
Pablo  National  Wildlife  Refuge 
Red  Rock  Lakes  National  Wildlife  Refuge 
Swan  River  National  Wildlife  Refuge 
UL  Bend  National  Wildlife  Refuge 
War  Horse  National  Wildlife  Refuge 

Nebraska 

Crescent  Lake  National  Wildlife  Refuge 
De  Soto  National  Wildlife  Refuge 
Valentine  National  Wildlife  Refuge 

Nevada 

Ash  Meadows  National  Wildlife  Refuge 
Desert  National  Wildlife  Refuge 
Pahranagat  National  Wildlife  Refuge  > 

Ruby  Lake  National  Wildlife  Refuge 
Sheldon  National  Wildlife  Refuge 

New  Hampshire 
[Reservedl 
New  Jersey 

Edwin  B.  Forsythe  National  Wildlife  Refuge 
Great  Swamp  National  Wildlife  Refuge 
Supawna  Meadows  National  Wildlife  Refuge 

New  Mexico 

Bitter  Lake  National  Wildlife  Refuge 
Bosque  del  Apache  National  Wildlife  Refuge 
Las  Vegas  National  Wildlife  Refuge 
Maxwell  National  Wildlife  Refuge 
Sevilleta  National  Wildlife  Refuge 

New  York 

Elizabeth  A.  Morton  National  Wildlife  Refuge 
Iroquois  National  Wildlife  Refuge 
Montezuma  National  Wildlife  Refuge 
Wertheim  National  Wildlife  Refuge 

North  Carolina 

Alligator  River  National  Wildlife  Refuge 
Cedar  Island  National  Wildlife  Refuge 
Great  Dismal  Swamp  National  Wildlife 
Refuge 

MacKay  Island  National  Wildlife  Refuge 
Mattamuskeet  National  Wildlife  Refuge 
Pea  Island  National  Wildlife  Refuge 
Pee  Dee  National  Wildlife  Refuge 
Roanoke  River  National  Wildlife  Refuge 
Swanquarter  National  Wildlife  Refuge 

North  Dakota 

Arrowwood  National  Wildlife  Refuge 
Audubon  National  Wildlife  Refuge 
Chase  Lake  National  Wildlife  Refuge 
Des  Lacs  National  Wildlife  Refuge 
J.  Clark  Salyer  National  Wildlife  Refuge 
Lake  Alice  National  Wildlife  Refuge 
Lake  Nettie  National  Wildlife  Refuge 
Lake  Zahl  National  Wildlife  Refuge 
Long  Lake  National  Wildlife  Refuge 
Lostwood  National  Wildlife  Refuge 
Slade  National  Wildlife  Refuge 
Tewaukon  National  Wildlife  Refuge 
Upper  Souris  National  Wildlife  Refuge 

Ohio 

Cedar  Point  National  Wildlife  Refuge 
Ottawa  National  Wildlife  Refuge 

Oklahoma 

Little  River  National  Wildlife  Refuge 


Optima  National  Wildlife  Refuge 
Salt  Plains  National  Wildlife  Refuge 
Seauoyah  National  Wildlife  Refuge 
Tishomingo  National  Wildlife  Refuge 
Washita  National  Wildlife  Refuge 
Wichita  Mountains  National  Wildlife  Refuge 

Oregon 

Ankeny  National  Wildlife  Refuge 
Bandon  Marsh  National  Wildlife  Refuge 
Baskett  Slough  National  Wildlife  Refuge 
Bear  Valley  National  Wildlife  Refuge 
Cold  Springs  National  Wildlife  Refuge 
Deer  Flat  National  Wildlife  Refuge 
Hart  Mountain  National  Wildlife  Refuge 
Klamath  Forest  National  Wildlife  Refuge 
Lewis  and  Clark  National  Wildlife  Refuge 
Lower  Klamath  National  Wildlife  Refuge 
Malheur  National  Wildlife  Refuge 
McKay  Creek  National  Wildlife  Refuge 
Sheldon  National  Wildlife  Refuge 
Umatilla  National  Wildlife  Refuge 
Upper  Klamath  National  Wildlife  Refuge 

Pennsylvania 

Erie  National  Wildlife  Refuge 
Tinicum  National  Environmental  Center 

Puerto  Rico 
[Reserved] 

Rhode  Island 
(Reserved) 

South  Carolina 

Cape  Romain  National  Wildlife  Refuge 
Carolina  Sandhills  National  Wildlife  Refuge 
Pinckney  Island  National  Wildlife  Refuge 
Santee  National  Wildlife  Refuge 
Savannah  National  Wildlife  Refuge 

South  Dakota 

Lacreek  National  Wildlife  Refuge 
Pocasse  National  Wildlife  Refuge 
Sand  Lake  National  Wildlife  Refuge 
Wauby  National  Wildlife  Refuge 


Chickasaw  National  Wildlife  Refuge 
Cross  Creeks  National  Wildlife  Refuge 
Hatchie  National  Wildlife  Refuge 
Lake  Isom  National  Wildlife  Refuge 
Lower  Hatchie  National  Wildlife  Refuge 
Reelfoot  National  Wildlife  Refuge 
Tennessee  National  Wildlife  Refuge 

Texas 

Anahuac  National  Wildlife  Refuge 
Aransas  National  Wildlife  Refuge 
Big  Boggy  National  Wildlife  Refuge 
Brazoria  National  Wildlife  Refuge 
Buffalo  Lake  National  Wildlife  Refuge 
Hagerman  National  Wildlife  Refuge 
Laguna  Atascosa  National  Wildlife  Refuge 
McFaddin  National  Wildlife  Refuge 
San  Bernard  National  Wildlife  Refuge 
Texas  Point  National  Wildlife  Refuge 

Utah 

Bear  River  National  Wildlife  Refuge 
Fish  Springs  National  Wildlife  Refuge 
Ouray  National  Wildlife  Refuge 

Vermont 

Missisquoi  National  Wildlife  Refuge 
Virginia 

Back  Bay  National  Wildlife  Refuge 
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Chinocteague  National  Wildlife  Refuge 
Great  Dismal  Swamp  National  Wildlife 
Refuge 

Mason  Neck  National  Wildlife  Refuge 
Presquile  National  Wildlife  Refuge 

Washington 

Columbia  National  Wildlife  Refuge 
Conboy  Lake  National  Wildlife  Refuge 
Julia  Butler  Hansen  Refuge  for  the  Columbian 
White-tailed  Deer 
McNary  National  Wildlife  Refuge 


Ridgefield  National  Wildlife  Refuge 
Toppenish  National  Wildlife  Refuge 
Umatilla  National  Wildlife  Refuge 
Willapa  National  Wildlife  Refuge 

West  Virginia 
(Reserved] 

Wisconsin 

Fox  River  National  Wildlife  Refuge 
Horicon  National  Wildlife  Refuge 
Necedah  National  Wildlife  Refuge 


Trempealeau  National  Wildlife  Refuge 
Wyoming 

National  Elk  Refuge 

Pathfinder  National  Wildlife  Refuge 

Seedskadee  National  Wildlife  Refuge 

Pacific  Islands  Territory 

Johnston  Atoll  National  Wildlife  Refuge 

1 32.8  Areas  cloeed  to  hunting. 


Proclamations  and  orders 

State 

Land  and  waters  within  boundary  and  adjacent  to, 
or  in  the  vicinity  of— 

Citation 

No. 

Date 

Nov.  20.  1959  . 

Alabama . 

Wheeler  National  Wildlife  Refuge . 

24  FR  9513. 

Oct  15,  I960 

. do . 

. do . 

25  FR  9899. 

Nov.  3.  1970  . 

. do . 

Eufauta  National  Wildlife  Refuge . 

35  FR  16935 

2325 

Mar.  21.  1939  . 

Arkansas . 

Big  Lake  National  Wildlife  Refuge . 

3  CFR  Cum.  Supp.  4  FR  1309. 

Oct  24,  1958  . 

Holla  Bend  National  Wildlife  Refuge  . 

23  FR  8429. 

2274 

Mar.  15,  1938  . 

. do . 

White  River  National  Wildlife  Refuge  . 

3  FR  591. 

July  13  1963  . 

Bombay  Hook  National  Wildlife  Refuge  . 

28  FR  6228. 

Oct  22  1953  . 

Florida  . 

18  FR  7837 

Oct.  20  1960  . 

25  FR  10030. 

2758 

Dec.  2  1947  . 

“Ding”  Darling  National  Wildlife  Refuge . 

3  CFR  1947  Supp ,  12  FR  8039. 

2239 

Apr.  10  1939  . 

3  CFR  Cum.  Supp.;  4  FR  1595. 

Nov.  3.  1970  . 

. do . 

Eufauta  Wildlife  Refuge  . 

35  FR  16935. 

Nov.  3,  1970  . 

. do . 

Wassaw  National  Wildlife  Refuge  . 

35  FR  16936. 

2748 

Oct.  1.  1947  . 

Honshoe  Lake,  Alexander  County . 

3  CFR,  1947  Supp  12  FR  6521. 

Sept.  9,  1953  . 

. do . 

. do  . 

18  FR  5495. 

2748 

Oct  2,  1958  . 

Iowa  . 

Upper  Mississippi  River  Wild  Life  and  Fish  Refuge 

3  CFR,  1958  Supp.;  23  FR  7825. 

2322 

Feb.  7.  1939  . 

Lacassine  National  Wildlife  Refuge . 

3  CFR,  Cum.  Suppl  4  FR  61 1. 

Sept  26,  1962  . . . 

27  FR  9516. 

Nov.  19.  <982  . 

. do . 

Delta  National  Wildlife  Refuge . 

47  FR  52183. 

Dec.  2,  1969  . 

34  FR  19077. 

Aug.  13.  1960  . 

Martin  National  Wildlife  Refuge  . 

25  FR  7741. 

2617 

Oct  18,  1948  . 

3  CFR,  1948  Supp.  13  FR  6115. 

Oct.  2.  1958  . 

Minnesota  . 

Upper  Mississippi  River  Wild  Life  and  Fish  Refuge 

3  CFR.  1958  Supp.  23  FR  7825. 

2200 

Oct  7.  1936  . 

Montana  . 

Red  Rock  Lakes  National  Wildlife  Refuge  . 

1  FR  1554. 

Aug.  30,  1976  . 

. do . 

Charles  M.  Russell  National  Wlldttfe  Refuge . 

41  FR  31539. 

2284 

May  9.  1939  . 

North  Carolina . 

Pea  Island  National  WHdHfe  Refuge . 

3  FR  912. 

2129 

July  18,  1935  . 

. do . 

49  Stat.  3450. 

Aug.  21.  1963  . 

. do . 

28  FR  9209. 

Sept.  22,  1967  . 

. do . 

32  FR  13384.  33  FR  749,  Jan.  20,  1968. 

Sept.  27,  1964  . 

. do . 

. do . 

49  FR  38141. 

2000 

June  6,  1932  . 

South  Carolina . 

Cape  Romanain  National  Wildlife  Refuge . 

47  Stat.  2513. 

2329 

Apr.  10,  1939  . 

. do . 

3  CFR,  Cum.  Supp.;  4  FR  1595. 

Sept  13,  1968  . 

. do . 

Cape  Romain  National  Wildlife  Refuge . 

33  FR  12964. 

Oct  8.  1963  . 

Tennessee  . 

Cross  Creeks  National  WlldUfe  Refuge . 

28  FR  10782. 

Aug.  23.  1956  . 

Texas  . 

Aransas  National  WHdHfe  Regudge . 

21  FR  6513. 

2370 

Oct  16,  1939  . 

Back  Bay  National  Wildlife  Refuge . 

3  CFR,  Cum.  Supp.  4  FR  4285. 

Aug.  13,  1954  . 

. do . 

Presquile  National  WHdHfe  Refuge  . . 

19  FR  5290. 

Jaa  5,  1962  . 

. do . 

27  FR  104;  27  FR  858. 

Aug.  21.  1963  . 

. do . 

28  FR  9209. 

Oct  9,  1969  . 

. do . 

34  FR  15653. 

2439 

Nov.  7.  1940  . 

Washington . 

Willapa  National  WHdHfe  Refuge  ...7. . 

3  CFR,  Cum.  Supp.;  5  FR  4443. 

Oct  2.  1958  . 

Wisconsin . 

Upper  Mississippi  River  Wild  Ufe  and  Fish  Refuge 

3  CFR!  1958  Supp  :  23  FR  7825. 

Subpart  B — Refuge-Specific 
Regulations  for  Hunting  and  Fishing 

$32.20  Alabama. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Blowing  Wind  Cave  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Sauty  Creek  Wildlife  Management 
Area  regulations  apply. 


C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Bon  Secour  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  on  Gator  and 
Little  Gator  Lakes. 

Choctaw  National  Wildlife  Refuge 


A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  squirrel  and  rabbit  is 
permitted  during  the  State  season  only 
through  December  15. 

3.  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  February. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 
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3.  Hunting  is  permitted  from  the  opening 
day  of  the  State  season  through  December  15. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
only  from  sunrise  to  sunset. 

Eufaula  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning 
doves,  snipe  and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  Canada  geese,  ducks  and 
coots  is  permitted  only  on  Mondays, 
Wednesdays  and  Saturdays  until  noon. 

3.  Hunting  is  not  permitted  outside  the 
area  assigned  to  the  hunting  parties. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

5.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

6.  Checking  bagged  game  is  required. 

7.  Canada  geese  may  be  harvested  only 
until  the  refuge  harvest  quota  is  reached. 

8.  Hunter  may  not  possess  or  use  more 
than  25  shells  per  day  when  waterfowl 
hunting. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required 

2.  Hunting  is  permitted  from  the  first  day 
following  the  close  of  the  State  waterfowl 
season  through  the  end  of  the  respective 
seasons. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Archery  hunting  is  permitted  on  the 
Alabama  portion  of  the  refuge  during  the 
entire  State  archery  season  except  during 
scheduled  youth  hunts. 

3.  Checking  of  bagged  game  is  required. 

4.  A  two-day  youth  hunt  is  permitted 
during  the  Alabama  and  Georgia  either-sex 
firearm  season. 

5.  Only  persons  age  16  or  younger  are 
permitted  to  hunt  with,  carry,  handle  or 
discharge  a  firearm  during  a  youth  hunt. 

6.  Youth  hunters  are  required  to  check  in 
and  out  of  the  refuge  during  the  youth  hunt. 

D.  Sport  Fishing.  Fishing,  ffogging  and 
turtle  trapping  are  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Fishing,  hogging  and  turtle  trapping  are 
permitted  year-round  in  all  refuge  waters 
contiguous  with  the  Walter  F.  George 

Reservoir. 

2.  Fishing,  including  bowfishing,  is 
permited  from  March  1  through  October  31 
only  horn  sunrise  to  sunset  on  all  refuge 
impoundments  and  waters  other  than  the 
Walter  F.  George  Reservoir. 

Wheeler  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 


B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  racoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  special  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Bank  fishing  is  not  permitted  around  the 
shoreline  of  the  refuge  headquarters. 

2.  All  other  refuge  waters  are  open  to 
fishing  year-round  unless  otherwise  posted. 

3.  Entry  and  use  of  airboats  and  hovercraft 
is  prohibited  on  all  waters  within  the  refuge 
boundaries. 

4.  Entry  and  use  of  personalized  watercraft, 
such  as  but  not  limited  to,  jetskis, 
watercycles,  and  waterbikes  are  prohibited 
on  all  waters  within  the  boundaries  of  the 
refuge  except  that  portion  of  the  Tennessee 
River  and  Flint  Creek  from  its  mouth  to  mile- 
marker  three. 

§32.21  Alaska. 

Alaska  refuges  are  opened  to  hunting, 
fishing  and  trapping  pursuant  to  the 
Alaska  National  Interest  Lands 
Conservation  Act  (Pub.  L.  96—487,  94 
Stat.  2371).  Information  regarding 
specific  refuge  regulations  can  be 
obtained  from  the  Region  7  Office  of  the 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  AJC,  or  by  contacting  the 
manager  of  the  respective  individual 
refuge. 

§32.22  Arizona. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Buenos  Aires  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  mourning 
and  white-winged  doves  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upiand  Game  Hunting.  Hunting  of 
cottontail  rabbit,  jackrabbit,  coyote,  fox, 
bobcat,  ringtail,  skunk,  coatimundi,  badger, 
raccoon  and  weasel  is  permitted  on 
designated  areas  of  the  refuge.  The  following 
restrictions  apply: 

1.  Hunting  is  permitted  from  September  1 
through  March  31. 

2.  Quail  hunting  is  prohibited. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  white-tailed  deer,  javelina,  feral 
hogs  and  mountain  lions  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reserved! 

Cabtu  Prieta  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  Hunting  of  desert 
bighorn  sheep  Is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Entry  permits  are  required. 


D.  Sport  Fishing.  [Reserved) 

Cibola  National  Wildlife  Rafagft 

A.  Hunting  of  Minatory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
mourning  and  white-winged  dcves  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Non-toxic  shot  is  required  for  all 
migratory  game  bird  hunting,  h  is  prohibited 
to  possess  migratory  game  birds  with  lead 
shot  in  possession. 

2.  Legal  weapon  shall  be  shotgun  only. 

3.  Special  Use  Permits  are  required  for  all 
hunting  guides. 

4.  Hunting  is  not  permitted  within  50  yards 
of  any  road  or  levee  or  within  250  yards  of 
any  form  worker. 

5.  Pit  or  permanent  blinds  are  not 
permitted. 

6.  Migratory  game  bird  hunting  will  cease 
at  3  p.m.  each  day. 

7.  The  following  additional  restrictions 
apply  to  Zone  1IA: 

1.  During  the  Arizona  waterfowl  season. 
Farm  Unit  2  is  closed  to  dove  hunting  until 
noon  each  day. 

ii.  In  Farm  Unit  2,  waterfowl  hunters  must 
remain  within  50  feet  or  designated  stations 
while  hunting  except  when  actively 
retrieving  downed  birds. 

iii.  During  the  goose  season,  the  Hart  Mine 
Marsh  Area  is  closed  to  hunting  until  10  a.m. 
daily. 

iv.  Hunters  are  restricted  to  10  shells  per 
day,  except  in  the  Hart  Mine  Marsh  area. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  legal  weapon  shall  be  shotguns  and 
bows  and  arrows. 

2.  Non-toxic  shot  is  required  for  Farm  Unit 
2  and  the  Island  Unit. 

3.  During  the  Arizona  waterfowl  season, 
hunting  of  quail  and  rabbit  is  not  permitted 
in  Farm  Unit  2  until  noon. 

4.  Hunting  of  cottontail  rabbit  is  permitted 
from  September  1,  through  the  last  day  of  the 
respective  State’s  quail  season. 

5.  Hunting  is  permitted  from  one-half  hour 
before  sunrise  to  3  pan.  daily. 

6.  Hunting  is  not  permitted  within  50  yards 
of  any  road  or  levee  or  250  yards  of  any  form 
worker. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  condition: 

1.  During  the  waterfowl  season,  hunting  of 
deer  is  not  permitted  on  Farm  Unit  2  before 
12  p.m.  each  day. 

2.  Only  antlered  deer  may  be  taken. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  during  respective 
State  seasons  in  the  channelized  portions  of 
the  Colorado  River  in  Zoos  I,  and  Zone  II, 
and  the  Old  River  Channel  of  the  Colorado 
River. 

2.  Fishing  is  permitted  from  March  15 
through  Labor  Day  in  Cibola  Lake  and  the 
channelized  portion  of  the  Colorado  River  in 
Zone  III. 
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Havasu  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves,  ducks,  coots,  gallinules,  geese  and 
common  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

2.  Pits  and  permanent  blinds  are  not 
permitted. 

3.  The  following  regulations  apply  only  to 
Pintail  Slough  (all  refoge  lands  north  of  the 
north  dike): 

i.  Permits  are  required  for  waterfowl 
hunting. 

ii.  Dove  hunting  is  permitted  only  during 
the  September  season. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  of  quail  is  not  permitted  on 
Pintail  Slough. 

2.  Hunting  of  cottontail  rabbit  in  Pintail 
Slough  is  permitted  only  during  September. 

3.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

4.  Hunting  is  permitted  from  Vi  hour  before 
sunrise  to  sunset  only. 

C.  Big  Game  Hunting.  Hunting  of  desert 
bighorn  sheep  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  only  permitted  on  the 
part  of  the  Bill  Williams  Unit  south  of  the 
Planet  Ranch  Road  in-Unit  44A. 

D.  Sport  Fishing.  Pishing  and  hogging  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition: 

Designated  portions  of  Topock  Marsh  are 
closed  to  all  entry  from  October  1  through 
January  31. 

Imperial  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves,  ducks,  coots,  moorhens,  geese  and 
common  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Pits  and  permanent  blinds  are  not 
permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  cottontail  rabbit,  coyote,  fox  and 
bobcat  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

2.  Hunting  of  cottontail  rabbit  is  permitted 
horn  September  1  through  the  last  day  of  the 
State  quail  season. 

3.  Hunting  is  permitted  from  Vi  hour  before 
sunrise  to  sunset  only. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  desert  bighorn  sheep  is  permitted 
on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Pishing  and  frogging  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition: 

Designated  portions  of  Martinez  Lake  and 
Pergerson  Lake  are  closed  to  entry  from 
October  1  to  March  1. 

Kofa  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  cottontail  rabbit,  coyote,  fox  and 


bobcat  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 

1.  Hunting  of  cottontail  rabbit,  coyote,  fox 
and  bobcat  is  permitted  from  the  opening  day 
of  the  State  quail  season  through  February  28 
except  as  provided  below. 

2.  Hunting  of  coyote,  fox  and  bobcat  is  not 
permitted  during  th8  deer  season  except  that 
deer  hunters  with  valid  Unit  45A,  45B  and 
45C  deer  permits  may  take  these  predators 
until  a  deer  is  taken. 

3.  Hunting  is  not  permitted  in  the  area 
known  as  Crystal  Hill  Campground. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  desert  bighorn  sheep  is  permitted 
on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved] 

San  Bernardino  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  cottontaii  rabbits  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  shotguns  are  permitted. 

2.  Cottontail  rabbit  season  shall  open  on 
September  1  and  close  on  the  last  day  of  the 
State  quail  season. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

$32.23  Arkansas. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Big  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved! 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  beaver  and  opossum 
is  permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  squirrel  and  beaver  is 
permitted  from  the  opening  day  of  the  State 
fall  squirrel  season  through  October  31. 
Rabbit  may  also  be  taken  when  the  State 
rabbit  season  coincides  with  the  dates  above. 

3.  Hunting  of  raccoon  and  opossum  is 
permitted  for  three  consecutive  weekends 
(Fri-Sun)  beginning  on  the  last  Friday  in 
October. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refog8  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

3.  Hunting  is  permitted  from  November  1- 
December  31. 

4.  Hunters  must  check  out  of  the  refoge 
after  each  day's  hunt 

5.  Only  portable  deer  stands  are  permitted 
and  must  be  removed  after  each  day's  hunt. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  October  31  only  from  sunrise  to 
sunset  with  the  following  exceptions:  Bank 
fishing  is  permitted  at  any  time  in  the  area 
around  Floodway  Dam  south  of  the  Highway 
18  bridge,  and  fishing  only  from  sunrfSe  to 


sunset  from  nonmotorized  boats  and  boats 
with  electric  motors  is  permitted  in  the  Sand 
Slough-Mud  Slough  Area  from  November  1 
through  the  end  of  February. 

2.  The  use  of  limb  lines  and  toxic  chemical 
containers  for  jug  fishing  is  not  permitted. 

3.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

4.  Boats  may  be  launched  only  in 
designated  areas. 

5.  AT  Vs  and  airboats  are  prohibited. 

6.  Frogging  is  permitted  from  the  beginning 
of  the  State  frogging  season  through  October 
31.  The  use  of  archery  equipment  for  taking 
frogs  is  not  permitted. 

Cache  River  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  snow  geese,  coots, 
woodcock,  snipe,  and  mourning  doves  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  raccoon,  opossum  and 
beaver  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  or  entry  is  not  permitted  in  the 
waterfowl  sanctuary  areas  from  November  1 
through  February  28. 

2.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

Felsenthal  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots  and  woodcock  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  not  permitted  during  the 
special  teal  season. 

3.  Hunting  of  ducks  and  coots  is  permitted 
until  noon  each  day. 

4.  Only  portable  blinds  are  permitted. 

5.  Blinds,  boats,  and  decoys  must  be 
removed  from  the  refoge  or  to  a  designated 
area  fallowing  each  day’s  hunt. 

6.  Firearms  must  be  unloaded  when 
transported  or  in  refoge  campgrounds. 

7.  Dogs  are  permitted. 

8.  Hunting  of  woodcock  is  permitted 
beginning  with  the  State  season  through 
January  31. 

9.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon, 
opossum  and  nutria  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  quail,  squirrel,  and  rabbit  is 
permitted  only  during  the  State  seasons 
through  January  31,  except  that  it  is  not 
permitted  during  the  refoge  deer  gun  and 
muzzleloader  hunts. 
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3.  Hunting  of  raccoon  and  opossum  Is 
permitted  only  December  1-31  from  sunset  to 
sunrise.  Bag  limit  is  three  raccoons  per 
hunter  per  night. 

4.  Beaver  and  nutria  may  be  taken  only 
from  sunrise  to  sunset  during  any  refuge 
hunt. 

5.  Firearms  must  be  unloaded  when 
transported  or  in  refuge  campgrounds. 

6.  Squirrel  and  rabbit  hunting  with  dogs  is 
permitted  beginning  January  1. 

7.  Lead  shot  is  permitted  only  on 
designated  portions  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions; 

1.  Permits  are  required. 

2.  Archery  hunting  is  permitted  beginning 
October  1  through  December  31,  except 
during  quota  deer  hunts  when  hunting  is 
permitted  only  by  a  special  permit. 

3.  Muzzleloader  hunting  is  permitted 
during  the  last  consecutive  Friday  and 
Saturday  in  October  only. 

4.  Modern  gun  hunting  is  permitted  during 
the  second  Friday  and  Saturday  of  November 
and  the  Friday  and  Saturday  following 
Thanksgiving. 

5.  Firearms  must  be  unloaded  when 
transported  or  in  refuge  campgrounds. 

6.  Feral  hogs  may  be  taken  from  sunrise  to 
sunset  during  any  refuge  hunt  with  weapons 
legal  for  that  hunt  through  January  31. 

7.  Possession  of  a  deer  without  a  valid 
quota  deer  hunt  permit  during  the  modem 
gun  and  muzzleloader  hunts  is  prohibited. 

8.  All  deer  must  be  checked  at  designated 
check  stations. 

9.  Lead  shot  is  permitted  only  on 
designated  portions  of  the  refuge. 

D.  Sport  Fishing.  Fishing,  fringing  and  the 
taking  of  turtles  and  crawfish  are  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishing  is  not  permitted  in  the  waterfowl 
sanctuary  area  during  the  waterfowl  hunting 
season  with  the  exception  of  the  main 
channel  of  the  Ouachita  River  and  the  borrow 
pits  along  Highway  82. 

2.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

Holla  Bend  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
raccoon,  opossum,  squirrel,  rabbit,  beaver 
and  coyote  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

3.  Hunters  are  required  to  check  in  and  out 

of  the  refuge.  l  , 

D.  Sport  Fishing.  Fishing,  boating  and 
frogging  are  permitted  subject  to  the 
following  conditions: 


1.  Fishing  and  boating  in  all  waters  from 
March  1  through  October  31  only  from  Vi 
hour  before  sunrise  to  'h  hour  after  sunset. 

2.  Frogging  from  April  15  through  October 
31  only  on  that  part  of  the  old  river  channel 
that  connects  to  the  Arkansas  River  channel. 

Overflow  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots  and  woodcock  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  not  permitted  during  the 
special  teal  season. 

3.  Hunting  of  ducks  and  coots  is  permitted 
until  noon  each  day. 

4.  Only  portable  blinds  are  permitted. 

5.  Blinds,  boats,  and  decoys  must  be 
removed  from  the  refuge  or  to  a  designated 
area  following  each  day’s  hunt. 

6.  Firearms  must  be  unloaded  when 
transported  or  in  refuge  campgrounds. 

7.  Dogs  are  permitted. 

8.  Hunting  of  woodcock  is  permitted 
beginning  with  the  State  season  through 
January  31. 

9.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon, 
opossum  and  nutria  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  quail,  squirrel,  and  rabbit  is 
permitted  only  during  the  State  seasons 
through  January  31,  except  that  it  is  not 
permitted  during  the  refuge  deer  gun  and 
muzzleloader  hunts. 

3.  Hunting  of  raccoon  and  opossum  is 
permitted  only  December  1-31  from  sunset  to 
sunrise.  Bag  limit  is  three  raccoons  per 
hunter  per  night. 

4.  Beaver  and  nutria  may  be  taken  during 
the  daylight  hours  of  any  refuge  hunt. 

5.  Firearms  must  be  unloaded  when 
transported  or  in  refuge  campgrounds. 

6.  Squirrel  and  rabbit  hunting  with  dogs  is 
permitted  beginning  January  1. 

7.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Archery  hunting  is  permitted  beginning 
October  1  through  December  31,  except 
during  quota  gun  deer  hunts  when  hunting 
is  permitted  only  by  a  special  permit. 

3.  Firearms  must  be  unloaded  when 
transported  or  in  refuge  campgrounds. 

4.  Feral  hogs  may  be  taken  from  sunrise  to 
sunset  during  any  refuge  hunt  with  weapons 
legal  for  that  hunt  through  January  31. 

5.  Muzzleloader  hunting  is  permitted 
during  the  third  consecutive  Friday  and 
Saturday  in  October. 

6.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

D.  Sport  Fishing.  [Reserved] 

Wapanocca  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 


B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  15 
through  September  30  only  from  sunrise  to 
sunset. 

2.  Only  boats  with  motors  10  horsepower 
or  less  are  permitted  on  Wapanocca  Lake. 

3.  The  use  of  live  carp,  shad,  buffalo,  and 
goldfish  for  bait  is  not  permitted. 

4.  The  use  of  yo-yos,  jugs,  drops,  trotlines 
and  all  commercial  fishing  tackle  is  not 
permitted. 

5.  Big  Creek  and  Ditch  8  are  closed  to 
fishing. 

6.  Length  limits  for  largemouth  bass  are 
required  as  posted. 

White  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  coyote,  raccoon  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  October  31  except  as  posted  and  as 
follows:  Fishing  is  permitted  year-round  in 
LaGrueu,  Essex,  Prairie,  and  Brooks  Bayous, 
Big  Island  Chute,  Moon  Lake  next  to 
Highway  1,  the  portion  of  Indian  Bay  south 
of  Highway  1,  the  Arkansas  Post  Canal  and 
adjacent  drainage  ditches,  and  those  borrow 
ditches  located  adjacent  to  the  west  bank  of 
that  portion  of  the  White  River  Levee  north 
of  the  Arkansas  Power  and  Light  Company 
powerline  right-of-way. 

2.  A  permit  is  required  for  the  use  of  any 
fishing  tackle  other  than  hook  and  line. 

3.  Trotlines  must  be  reset  when  receding 
water  levels  expose  them  and  cannot  be  left 
unattended.  The  ends  of  trotlines  must 
consist  of  a  length  of  cotton  line  that  extends 
from  the  points  of  attachment  into  the  water. 

4.  Frogging  is  permitted  from  the  beginning 
of  the  State  season  through  October  31.  The 
use  of  bow  and  arrow  for  taking  bullfrogs  is 
not  permitted. 

s  32.24  California. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Cibola  National  Wildlife  Refuge 
Refer  to  §  32.22  Arizona  for  regulations. 
Clear  Lake  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
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and  snipe  is  permitted  oc  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Air-thrust  and  inboard  waterthrust  boats 
are  not  permitted. 

2.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  Held,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of 
pronghorn  antelope  is  permitted  on  the 
controlled  "U"  Unit  of  the  refuge  subject  to 
the  following  conditions: 

1.  The  unit  is  open  to  hunting  only  during 
the  first  2  weekends  of  the  State  season. 

2.  Access  to  the  unit  is  permitted  only 
through  the  gate  located  on  Clear  Lake  Road. 

D.  Sport  Fishing.  (Reserved] 

Colusa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Waterfowl,  coot  and  moorhen  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Delev  an  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Firearms  must  be  unloaded  while  being 
transported  between  perking  areas  and  blind 
sites. 

2.  Snipe  hunting  is  only  permitted  in  tbe 
free  road  unit 

3.  Hunters  assigned  to  tbe  spaced  blind 
unit  are  restricted  to  their  original  blind 
except  for  retrieving  downed  birds,  placing 
decoys,  or  traveling  to  and  from  the  parking 
area. 

4.  Hunters  must  hunt  from  assigned  blinds 
except  when  shooting  to  retrieve  crippled 
birds. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  only  in  tbe  free  room 
areas  of  the  refuge  subject  to  the  following 
condition:  A  special  one-day  pheasant  hunt 
is  permitted  in  the  spaced  blind  unit  on  the 
first  Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 

C  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  tbe  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
during  daylight  hours  only  from  February  1 
through  October  15. 

Havasu  National  Wildlife  Refuge 

Refer  to  $  32.22  Arizona  for  regulations. 
Humboldt  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  dudes,  coots,  common 
moorhens  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required  far  hunting  on  the 
Salmon  Creek  Unit 


2.  Hunting  on  the  Salmon  Creek  Unit  is 
permitted  only  on  Tuesday  and  Saturday. 

B .  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Imperial  National  Wildlife  Refuge 

Refer  to  §  32.22  Arizona  for  regulations. 

Kent  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  assigned  to  the  spaced  blind 
unit  must  travel  to  and  from  parking  areas 
and  blind  sites  with  firearms  unloaded. 

2.  Hunters  assigned  to  the  spaced  blind 
unit  must  remain  within  100  feet  of  the 
numbered  steel  poet  (blind  site)  except  when 
pursuing  cripples,  placing  decoys  or 
traveling  to  and  freon  the  parking  area. 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

4.  Hunters  must  park  in  assigned  lots. 

5.  Only  nonmotorized  boats  are  permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Pheasant  hunting  is  not  permitted  in  the 
spaced  blind  unit 

C  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  (Reserved] 

Kesterson  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  dudes,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted. 

2.  Portable  blinds  must  be  removed  from 
the  refuge  following  each  day's  hunt. 

3.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Lower  Klamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  In  the  controlled  waterfowl  hunting  area, 
entry  permits  are  required  for  the  first  2  days 
of  the  waterfowl  season  for  all  hunters  16 
years  of  age  or  older.  Hunters  under  the  age 
of  16  hunting  in  the  controlled  area  must  be 
accompanied  by  an  adult  with  a  permit 
Advance  reservations  are  required  for  the 
first  2  days  of  the  hunt 

2.  Shooting  hours  end  at  1.00  p.m.  daily  on 
all  California  portions  of  the  refoge. 

3.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

4.  Decoys  may  not  be  set  in  retrieving 
zones. 

5.  Air-thrust  and  inboard  waterthrust  boats 
are  not  permitted. 


. — 

6.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

7.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  in  UnitB  4,  c,  d, 
e,  and  f. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refoge  subject  to  the  following 
conditions: 

1.  In  the  controlled  pheasant  hunting  area, 
entry  permits  are  required  for  all  hunters  16 
years  of  age  or  older  for  the  first  3  days  of 
hunting.  Hunters  under  the  age  of  16  hunting 
the  controlled  area  must  be  accompanied  by 
an  adult  with  a  permit. 

2.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  (Reserved] 

Merced  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  mid  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Firearms  u.ust  be  unloaded  while  being 
transported  between  parking  areas  and  blind 
sites. 

2.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

3.  Hunters  assigned  to  the  spaced  blind 
unit  are  restricted  to  their  assigned  blind 
except  for  retrieving  downed  birds,  placing 
decoys  or  traveling  to  and  from  the  parking 
area. 

4.  Hunters  must  hunt  from  assigned  blinds 
except  when  shooting  to  retrieve  crippled 
birds. 

5.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B .  Upland  Game  Hunting  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Modoc  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots, 
moorhens  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  the  first 
weekend  only. 

2.  After  the  first  weekend  of  the  open 
season,  hunting  is  permitted  only  on 
Tuesdays,  Thursdays  and  Saturdays. 

3.  In  the  designated  spaced  blind  area, 
hunters  must  remain  within  50  feet  of  the 
established  blind  stake  for  the  blind  assigned 
to  them. 

4.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

5.  Hunters  may  not  possess  more  than  25 
shells  after  leaving  the  parking  area. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  only 
on  Dorris  Reservoir  subject  to  the  following 
conditions: 

1.  Fishing  is  not  permitted  during  the 
migratory  waterfowl  hunting  season. 
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2.  Fishing  is  permitted  during  daylight 
hours  only. 

Sacramento  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Firearms  must  be  unloaded  while  being 
transported  between  parking  areas  and  blind 
sites. 

2.  Snipe  hunting  is  not  permitted  in  the 
spaced  blind  unit. 

'3.  Hunters  assigned  to  the  spaced  blind 
unit  are  restricted  to  their  assigned  blind 
except  for  retrieving  downed  birds,  placing 
decoys  or  traveling  to  and  from  the  parking 
area. 

4.  Hunters  must  hunt  from  assigned  blinds 
except  when  shooting  to  retrieve  crippled 
birds. 

5.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions:  A  special  one-day  only  pheasant 
hunt  is  permitted  in  the  spaced  blind  unit  on 
the  first  Monday  after  the  opening  of  the 
State  pheasant  hunting  season. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Salinas  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  [Reserved] 

C  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Salton  Sea  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  using  the  Union  Tract  must  use 
goose  decoys. 

2.  Hunters  must  hunt  from  assigned  blinds 
or  stakes  except  when  shooting  to  retrieve 
crippled  birds. 

3.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  only 
on  designated  areas  of  the  refuge  inundated 
by  the  Salton  Sea  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  from  April  1 
through  September  30. 

2.  Only  boat  fishing  is  permitted. 

San  Francisco  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  may  retrieve  birds  that  fall  into 
an  area  that  is  closed  to  hunting,  provided 


that  all  weapons  are  left  within  a  legal 
hunting  area. 

2.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted. 

3.  Digging  into  levees  is  not  permitted. 

4.  Nonmotorized  boats  may  be  used  on  all 
9  ponds  for  setting  out  and  retrieving  decoys 
or  for  retrieving  downed  waterfowl. 
Nonmotorized  boats  may  also  be  used  for 
hunting  on  Ponds  1,  2,  3, 4,  5,  and  6  of  the 
Mowry  Slough  Unit. 

5.  All  decoys,  boats  and  other  personal 
property  must  be  removed  from  the  refuge 
following  each  day’s  hunt. 

6.  Waterfowl  and  coot  hunters,  in  that 
portion  of  the  refuge  contained  in  Alameda 
County,  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  from  designated  shoreline  trail 
fishing  areas  and  from  the  Dumbarton  and 
Ravenswood  Piers  is  permitted  during  the 
hours  posted  at  the  piers  and  refuge 
headquarters. 

2.  Fishing  and  all  other  public  entry  is  not 
permitted  in  the  entire  Mowry  Slough  from 
March  15  through  June  15. 

3.  The  upper  reaches  of  Mallard  Slough  are 
closed  to  fishing  and  all  other  entry  from 
March  1  through  August  31. 

San  Luis  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  portable  blinds  and  temporary  * 
blinds  constructed  of  natural  materials  are 
permitted. 

2.  Portable  blinds  must  be  removed  from 
the  refuge  following  each  day’s  hunt. 

3.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  ’A  hour 
before  sunrise  to  Vz  hour  after  sunset. 

2.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

San  Pablo  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  All  personal  property,  except  floating 
blinds,  must  be  removed  from  the  refuge  at 
the  end  of  each  hunting  day.  Floating  blinds 
may  be  left  overnight,  but  must  be  removed 
from  the  refuge  at  the  end  of  the  waterfowl 
hunting  season. 

2.  Hunters  may  use  only  portable  blinds 
and  temporary  or  floating  blinds  constructed 
of  biodegradable  materials. 


3.  Blinds  may  be  used  by  any  hunter  on  a 
first-come  basis  each  day. 

4.  Digging  into  levees  is  prohibited. 

5.  Waterfowl,  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasants  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Sutter  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Waterfowl,  coot  and  moorhen  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Tule  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  In  the  controlled  waterfowl  hunting  area, 
entry  permits  are  required  for  the  first  2  days 
of  the  waterfowl  season  for  all  hunters  16 
years  of  age  or  older.  Hunters  under  the  age 
of  16  hunting  in  the  controlled  area  must  be 
accompanied  by  an  adult  with  a  permit. 
Advance  reservations  are  required  for  the 
first  2  days  of  the  hunt. 

2.  Hunting  is  permitted  until  1:00  p.m. 
each  day. 

3.  In  die  designated  spaced  blind  areas, 
possession  of  any  loaded  firearms  more  than 
100  feet  from  the  established  blind  stakes  is 
not  permitted.  Hunters  select  blind  sites  by 
lottery  at  the  beginning  of  each  hunt  day. 
Hunters  may  shoot  only  from  within  their 
assigned  blind  sites. 

4.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

5.  Decoys  may  not  be  set  in  retrieving 
zones. 

6.  Air-thrust  and  inboard  waterthrust  boats 
are  not  permitted. 

7.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  In  the  controlled  pheasant  hunting  area, 
entry  permits  are  required  for  all  hunters  16 
years  of  age  or  older  for  the  first  3  days  of 
hunting.  Hunters  under  the  age  of  16  hunting 
the  controlled  area  must  be  accompanied  by 
an  adult  with  a  permit. 

2.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Willow  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 
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B.  Upland  Game  Hunting.  (Rmmd] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  The  refuge  unit  it  open 
to  sport  fishing  but  hat  no  re  fug©- specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

$32.25  Colorado. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Alamosa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe  and 
mourning  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Snipe  and  dove  hunting  are 
permitted  only  during  the  waterfowl  hunting 
season. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  cottontail  rabbit,  black-tailed  and 
white-tailed  jackrabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  Hunting  is  permitted 
only  when  the  respective  State  season 
coincides  with  the  refuge  waterfowl  hunting 
season.  - 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Arapaho  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  sharptailed  grouse  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of 
pronghorn  antelope  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reserved] 

Browns  Park  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
cottontail  rabbit  is  permitted  on  designated 
areas  of  the  refuge. 

C  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge. 

D.  Sport  Fishing.  [Reserved] 

Monts  Vista  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe  and 
mourning  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Snipe  and  dove  hunting  are 
permitted  only  during  the  waterfowl  hunting 
season. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  cottontail  rabbit,  black-tailed  and 
white-tailed  jackrabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunting  is  permitted 
only  when  the  respective  State  season 
coincides  with  the  refuge  waterfowl  hunting 
season. 

C.  Big  Game  Hunting.  {Reserved] 

D.  Sport  Fishing.  [Reserved] 


$32.26  Connecticut  [Reserved] 

$32.27  Delaware 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Bombay  Hook  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  waterfowl 
hunting  except  on  the  South  Upland  Hunting 
Area. 

2.  Hunting  of  waterfowl  and  coots  is 
permitted  on  the  South  Waterfowl  Area,  the 
West  Waterfowl  Area,  and  the  Young 
Waterfowlers  Area. 

3.  Only  snow  geese  may  be  taken  on  the 
Snow  Goose  Area. 

4.  Hunting  is  permitted  only  from 
designated  sites,  except  on  the  South  Upland 
Hunting  Area  and  the  Snow  Goose  Area. 

5.  The  maximum  number  of  hunters 
permitted  per  blind  is  as  follows:  West 
Waterfowl  and  Snow  Goose  Areas — 4;  South 
Waterfowl  Area — 3;  Young  Waterfowlers 
Area — 2. 

6.  The  possession  of  a  loaded  shotgun 
while  outside  a  blind  or  designated  site  is  not 
permitted  unless  actively  pursuing  crippled 
birds. 

7.  Waterfowl  hunters  may  not  use  or 
possess  more  than  15  shells  per  day  on  the 
West  and  Young  Waterfowlers  Hunt  Areas. 

8.  Waterfowl  and  coot  hunters  shall 
possess  and  use.  while  in  the  field,  only 
nontoxic  shot 

9.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  only  on  the  South 
Upland  Hunting  Area. 

2.  Hunting  is  permitted  from  Vt  hour  before 
sunrise  to  Vi  hour  after  sunset. 

3.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  A  permit  is  required  on  the  Regular  and 
Headquarters  Deer  Hunt  Areas. 

2.  Hunting  on  the  Headquarters  Deer  Hunt 
Area  must  be  from  designated  stands  only, 
unless  actively  tracking  or  retrieving 
wounded  deer. 

3.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  from  the  refuge  each 
day. 

D.  Sport  Fishing.  [Reserved] 

Prime  Hook  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  perraittod 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  waterfowl 
hunting. 

2.  Only  waterfowl  and  coots  may  be  taken 
on  the  Waterfowl  and  Young  Waterfowlers 
Hunting  Areas. 


3.  Only  mourning  doves,  common  snipe, 
and  woodcock  may  be  taken  on  the  North 
Hunting  Area. 

4.  Access  to  the  waterfowl  hunt  area  is  by 
boat  only. 

5.  Except  cm  the  North  Hunting  Area, 
hunting  is  permitted  from  designated  blinds 
only,  with  a  maximum  of  three  hunters  per 
blind. 

6.  The  possession  of  a  loaded  shotgun 
while  outside  of  a  blind  is  not  permitted 
unless  actively  pursuing  crippled  birds. 

7.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

8.  Hunters  using  the  Young  Waterfowlers 
Hunting  Area  may  not  use  or  possess  more 
than  25  shells  per  day. 

9.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

B.  Upland  Game  Hunting.  Hunting  of 
rabbit,  squirrel,  quail,  and  pheasant  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  the  North 
Hunting  Area. 

2.  Hunting  is  permitted  from  Vi  hour  before 
sunrise  to  Vi  hour  after  sunset. 

3.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  on  Area  A  must  be  from 
designated  stands  only,  unless  actively 
tracking  cr  retrieving  wounded  deer. 

3.  Hunting  Areas  A  and  B  and  the  North 
Hunting  Area  are  open  to  shotgun  and 
muzzleloader  hunting. 

4.  Archery  hunting  is  permitted  on  the 
North  Hunting  Area  only. 

5.  Archery  hunting  is  not  permitted  during 
the  October  primitive  weapons  season. 

6.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  from  the  refuge  each 
day. 

D.  Sport  Fishing.  Pishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Boats  used  on  Fleetwood  or  Turkle 
ponds  must  be  propelled  manually  or  by 
electric  motors. 

2.  Those  portions  of  Fleetwood  and  Turkle 
ponds  having  wood  duck  nesting  boxes  are 
closed  to  public  entry  from  March  1  through 
June  30. 

3.  Boats  may  be  launched  from  designated 
access  points  or  public  roads. 

4.  Bank  fishing  and  crabbing  is  permitted 
only  at  designated  access  points  and  public 
right-of-ways. 

5.  The  use  of  air-thrust  watercraft  is  not 
permitted. 

$32.28  Florida. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Arthur  R.  Marshall  Laxahatchee  National 
Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 
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1.  Permits  are  required. 

2.  Hunting  is  permitted  Wednesday 
through  Sunday  except  the  refuge  is  closed 
to  hunting  on  Christmas  Day. 

3.  Hunting  is  not  permitted  during  the 
special  teal  season. 

4.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

5.  Guns  must  be  unloaded  and  cased  or 
dismantled  when  outside  the  hunt  area  and 
when  the  boat  is  enroute  to  or  from  the 
hunting  area. 

6.  Only  temporary  blinds  are  permitted. 

7.  Decoys  and  other  personal  property 
must  be  removed  from  the  hunting  area 
following  each  day’s  hunt. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset  on  all  areas  of  the  refuge  except  the 
management  impoundments  and  those  areas 
marked  by  signs  as  closed  to  public  entry  or 
fishing. 

2.  Only  the  use  of  rods  and  reels  or  poles 
and  lines  is  permitted,  and  this  fishing 
equipment  must  be  attended  at  all  times. 

3.  Commercial  fishing  or  the  taking  of  frogs 
or  turtles  is  not  permitted. 

4.  The  possession  or  use  of  trotlines,  gigs, 
jugs,  seines,  castnets  or  other  fishing  devices 
not  described  above  is  not  permitted. 

Cedar  Keys  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Fishing  is  permitted  year-round  from 
refuge  beaches  only. 

Chassahowitzka  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  area  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Only  temporary  blinds  are  permitted. 

4.  Decoys  must  be  removed  from  the  refuge 
following  each  day’s  hunt. 

5.  Hunting  is  permitted  only  on 
Wednesday,  Saturdays  and  Sundays. 

6.  Chassahowitzka  Wildlife  Management 
Area  regulations  apply  to  the  Hernando 
County  portion  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squinel,  rabbit  and  armadillo  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  permitted  dining  the  State 
deer  archery,  muzzleloading  and  general  gun 
seasons. 

3.  Chassahowitzka  Wildlife  Management 
Area  regulations  apply  to  the  Hernando 
County  portion  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 


designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Chassahowitzka  Wildlife  Management 
Area  regulations  apply  to  the  Hernando 
County  portion  of  the  refuge. 

D.  Sport  Fishing ■  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
year-round,  except  in  a  designated  sanctuary 
that  is  closed  to  all  public  entry  from  October 
15  to  February  15. 

Egmont  Key  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Fishing  is  permitted  year-round,  from 
refuge  beaches  only. 

Hobe  Sound  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
year-round  only  from  sunrise  to  sunset. 

).  N.  “Ding”  Darling  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  in  refuge  waters 
except  in  the  Mangrove  Head  Pond,  Tower 
Pond,  and  Tarpon  Bay  Slough  at  the  Bailey 
Tract. 

2.  Crabbing  is  permitted  with  the  use  of  dip 
nets  only;  lines,  traps,  and  bait  are  not 
permitted.  / 

Lake  Woodruff  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Archery  hunting  is  permitted  on  the  first 
sixteen  days  of  the  State  archery  season. 

3.  Two  four-day  blackpowder  hunts  are 
permitted  beginning  on  the  first  and  third 
Thursdays  following  the  close  of  the  archery 
hunt. 

4.  During  all  hunts,  hunters  are  required  to 
remain  on  their  stand  from  Vfe  hour  before 
sunrise  until  9:00  am. 

5.  Hunters  must  wear  a  visible  outer 
garment  of  hunter  orange  material  above  the 
waistline. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 


1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  The  use  of  snatch  hooks  is  not  permitted 
in  refuge  impoundments. 

3.  The  use  of  airboats  is  not  permitted. 

Lower  Suwannee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  interior  creeks, 
sloughs  and  ponds  from  March  1  through 
October  31  only  from  sunrise  to  sunset 
except  that  fishing  is  not  permitted  in 
interior  creeks,  sloughs  and  ponds  during 
quota  big  game  hunts. 

2.  Fishing  from  a  boat  is  permitted  in  all 
navigable  tidal  and  freshwater  creeks  year- 
round.  Boats  are  not  permitted  in  refuge 
ponds.  Boats  may  not  be  left  on  the  refoge 
overnight. 

Merritt  Island  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing,  crabbing, 
clamming,  oystering  and  shrimping  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Night  fishing  is  permitted  from  a  boat 
only.  A  permit  is  required. 

2.  The  daily  limit  is  20  fish  for  the 
Kennedy  Athletic  Recreational  Site  (K.A.R.S.) 
Marina  in  the  Banana  River,  the  Eddy  Creek 
“trout  hole”  in  Mosquito  Lagoon  and  the 
Patillo  Creek  in  the  Indian  River  during  the 
period  from  November  15  through  March  31. 

3.  Fishing  lines  must  be  attended  at  all 
times. 

4.  Vehicle  access  north  and  south  of 
Haulover  Canal  is  limited  to  designated  and/ 
or  posted  access  points  and  launch  areas. 

5.  Boat  launching  or  mooring  between 
sunset  and  sunrise  is  permitted  only  at 
Beacon  42  Fish  Camp  and  Bairs  Cove. 

6.  Air  thrust  boats  are  prohibited. 

Pelican  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round. 

2.  Bank  fishing  from  spoil  islands  is 
permitted,  during  daylight  hours  only 

Pinellas  National  Wildlife  Refuge 
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A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  only 
permitted  from  boats,  into  the  waters 
surrounding  Tarpon  Key. 

St.  Marks  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon  and  armadillo  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer,  turkeys  and  feral  hogs  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Freshwater  fishing  and  crabbing  are 
permitted  only  from  sunrise  to  sunset. 

2.  The  use  of  boats  with  motors  of  10 
horsepower  or  less  is  permitted  on  the  St. 
Marks  Unit  only  from  March  15  through 
October  15. 

3.  Launching  of  commercial  or  sport  net 
boats  at  the  saltwater  boat  ramp  on  C.R.  59 
is  prohibited. 

St.  Vincent  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
raccoon  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  and  sambar  deer,  turkey,  and  feral  hogs 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

4.  Fishing  seasons  and  largemouth  bass 
length  limits  are  as  posted. 

§32.29  Georgia. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Banks  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round  only 
from  sunrise  to  sunset. 


2.  Night  fishing  is  permitted  from  March  1 
through  October  31. 

3.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

Blackboard  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Freshwater  fishing  is  permitted  from 
March  15  through  October  25  from  sunrise 
until  V2  hour  after  sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

4.  Boats  may  not  be  left  on  the  refoge 
overnight. 

Eufaula  National  Wildlife  Refuge 
Refer  to  §  32.20  Alabama  for  regulations. 
Harris  Neck  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved) 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round,  except 
during  refoge  hunts. 

2.  Bank  fishing  into  estuarine  waters  is 
permitted  only  from  sunrise  to  sunset. 

Okefenokee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  The  use  of  boats  with  motors  larger  than 
10  horsepower  is  not  permitted. 

2.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

3.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

Piedmont  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel  and  rabbit  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  not  permitted  during  refoge 
deer  hunts. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition:  Permits  are  required. 


D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  May  1  through 
September  30  only  from  sunrise  to  sunset. 

2.  The  creel  limit  for  black  bass  is  five. 

3.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

4.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

5.  Nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  only  in  Pond 
2A  and  Allison  Lake. 

Savannah  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrels  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
refoge  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  on  refoge 
impoundments  from  March  1 5  through 
October  25. 

2.  Fishing  is  permitted  from  boats  into  tidal 
creeks  from  February  1  through  October  25. 

3.  Fishing  is  permitted  from  sunrise  until 
V2  hour  after  sunset. 

4.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  on  impounded 
waters. 

5.  Boats  may  not  be  left  on  the  refoge 
overnight. 

Wassaw  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round  except 
during  refuge  hunts. 

2.  Bank  fishing  into  estuarine  waters  is 
permitted  only  from  sunrise  to  sunset. 

Wolf  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round. 

2.  Fishing  from  boats  is  only  permitted  on 
Beacon  and  Wolf  Creeks. 

3.  Bank  fishing  into  estuarine  waters  is 
permitted  only  from  sunrise  to  sunset. 

§32.30  Hawaii. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
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are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Hakalau  Forest  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved! 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  feral  pigs 
is  permitted  on  designated  areas  m  the  refuge 
subject  to  the  following  conditior  Permits 
are  required. 

D.  Sport  Fishing.  [Reserved] 

$32.31  Idaho. 

The  following  refuge  units  have  been  . 
opened  for  hunting  and/or  fishing,  and  are 
listed  in  alphabetical  order  with  applicable 
refuge-specific  regulations. 

Bear  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  Air- 
thrust  boats  are  not  permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
partridge,  grouse  and  cottontail  rabbits, 
including  pygmy  rabbits,  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Boats  are  not  permitted 
in  fishing  areas. 

Camas  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  and  snipe  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters  shall  possess  and  use,  while 
in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  grouse  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Deer  Flat  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  common 
snipe  and  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Only  ducks  and  coots  may  be  hunted  on 
the  Lake  Lowell  sector. 

2.  Only  portable  and  temporary  blinds 
constructed  of  natural  materials  are 
permitted. 

3.  Nonmotorized  boats  are  restricted  to  the 
area  bounded  by  the  water’s  edge  and 
extending  to  a  point  200  yards  lakeward  in 
hunting  area  1  on  the  Lake  Lowell  sector. 

4.  Nonmotorized  boats  and  boats  with 
electric  motors  are  restricted  to  the  area 
bounded  by  the  water’s  edge  and  extending 
to  a  point  200  yards  lakeward  in  hunting  area 
1  on  the  Lake  Lowell  sector. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  of  pheasant,  quail  and  partridge 
is  permitted  on  the  Lake  Lowell  Sector. 

2.  Shooting  hours  on  the  Lake  Lowell 
sector  are  the  same  as  those  for  waterfowl 
hunting. 


3.  Hunting  is  not  permitted  on  the  Snake 
River  sector  from  February  1  through  May  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunting  is 
permitted  only  on  the  Snake  River  Sector. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  During  the  waterfowl  hunting  season, 
fishing  is  permitted  only  within  the  area 
bounded  by  the  water’s  edge  extending  to  a 
point  200  yards  lakeward  in  fishing  Areas  A 
and  B  on  the  Lake  Lowell  Sector. 

2.  Nonmotorized  boats  are  permitted 
throughout  the  year  except  during  the 
waterfowl  hunting  season  when  they  are 
restricted  o  that  area  within  the  area 
bounded  by  the  water’s  edge  extending  to  a 
point  200  yards  lakeward  in  fishing  Areas  A 
and  B  on  the  Lake  Lowell  Sector. 

3.  Motorized  and  nonmotorized  boats  are 
permitted  from  Vi  hour  before  sunrise  to  Vi 
hour  after  sunset  from  April  15  through 
September  30. 

4.  Shoreline  fishing  is  not  permitted  on  the 
islands  of  the  Snake  River  Sector  from 
February  1  through  May  31. 

Grays  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Motorized 
boats  are  not  permitted. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Kootenai  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  Tuesdays, 
Thursdays,  Saturdays  and  Sundays. 

2.  Hunters  are  limited  to  the  use  and/or 
possession  of  no  more  than  25  shells  per  day. 

3.  All  firearms  must  be  unloaded  when  in 
the  posted  retrieving  zone  for  purposes  of 
retrieving  downed  birds  or  traveling  to  or 
from  the  hunting  area. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
ruffed,  spruce  and  blue  grouse  is  permitted 
subject  to  the  following  condition:  Hunting  is 
permitted  only  on  that  portion  of  the  refuge 
west  of  the  West  Side  Road. 

C.  Big  Game  Hunting.  Hunting  of  deer,  elk, 
black  bear,  moose  and  mountain  lion  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunting  is 
permitted  only  on  that  portion  of  the  refuge 
that  lies  west  of  the  West  Side  Road. 

D.  Sport  Fishing.  Fishing  is  permitted  only 
on  Myrtle  Creek  subject  to  the  following 
condition:  Only  bank  fishing  and 
nonmotorized  boats  are  permitted. 

Minidoka  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 


and  coot  hunters  shall  possess  and  use,  while 
in  the  field,  only  non-toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge  and  cottontail  rabbits, 
including  pygmy  rabbit,  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunting  is  permitted 
only  during  the  waterfowl  season. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

$32.32  Illinois 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Chautauqua  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunting  is  permitted  only  in  the  area  " 
outside  the  main  dike  in  the  Liverpool  Lake 
section  and  north  of  the  entrance  to  the  north 
ditch  known  as  Goofy  Ridge  Ditch. 

2.  The  retrieval  zone  is  limited  to  the  river 
side  of  the  main  dike. 

3.  Only  temporary  structures  or  blinds 
constructed  of  native  materials  are  permitted. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  From  December  15  through  October  15 
bank  fishing  is  permitted  and  all  refuge 
waters  are  open  to  fishing.  From  October  16 
through  December  14  bank  fishing  is 
permitted  in  the  posted  area  that  extends 
from  the  Recreation  Area  to  the  break  in  the 
cross  dike  and  along  Boatyard  #3  to  100  feet 
west  of  the  radial  gate  structure,  from  boats 
in  Goofy  Ridge  Ditch,  and  in  all  waters 
within  the  Public  Hunting  Area.  Fishing  is 
permitted  during  daylight  hours  only. 

2.  The  use  of  boats  with  motors  greater 
than  25  horsepower  is  prohibited. 

3.  Private  boats  must  be  removed  from 
refuge  waters  overnight  or  moored  at 
Boatyard  No.  3. 

Crab  Orchard  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Waterfowl  hunting  is  permitted  on 
designated  areas  of  the  refuge  under  the 
following  conditions: 

1.  Waterfowl  hunting  is  permitted  on  the 
controlled  areas  of  Grassy  Point,  Carterville 
and  Greebrair  land  areas,  plus  Orchard, 
Turkey,  and  Sawmill  and  Grassy  Islands, 
from  sunrise  to  posted  closing  times  each  day 
during  the  goose  season.  Waterfowl  hunting 
in  these  areas,  including  lake  shorelines,  is 
permitted  only  from  existing  refuge  blinds 
during  the  goose  season.  Hunters  must 
comply  with  the  special  rules  posted  at  the 
blind  drawing  site. 

2.  All  hunters  are  prohibited  from 
possessing  alcoholic  beverages  in  the  hunting 
areas. 

3.  Outside  of  the  controlled  goose  hunting 
areas,  only  portable  or  temporary  blinds  may 
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be  used.  Blinds  may  not  be  located  beyond 
the  shoreline  of  refuge  waters,  must  be 
removed  or  dismantled  at  the  end  of  each 
day's  hunt,  and  must  be  located  a  minimum 
of  100  yards  apart 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Upland  game  hunting  is  not  permitted 
in  the  controlled  goose  hunting  areas  during 
the  permitted  waterfowl  hunting  hours. 

2.  No  rifles  may  be  used  with  ammunition 
larger  than  .22  caliber  rim  fire,  except  black 
powder  weapons  up  to  and  including  .40 
caliber  may  be  used. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  A  special  permit  issued  by  the  Illinois 
Department  of  Conservation  is  required. 

2.  Hunters  using  the  Closed  Area  are 
required  to  check  in  at  the  refuge  visitor 
contact  station  prior  to  hunting  and  must 
comply  with  the  special  rules  provided  to 
them. 

3.  Deer  hunting  is  not  permitted  in  the 
controlled  goose  hunting  areas  during  the 
permitted  waterfowl  hunting  hours. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Crab  Orchard  Lake — West  of  Wolf  Creek 
Road — fishing  from  boats  is  permitted  all 
year.  Trotlines/jugs  must  be  removed  from 
sunrise  until  sunset,  from  Memorial  Day 
through  Labor  Day;  East  of  Wolf  Creek 
Road — fishing  from  boats  is  permitted  March 
15  through  September  30.  Fishing  from  the 
bank  is  permitted  all  year  only  at  the  Wolf 
Creek  and  Route  148  causeways;  on  the 
entire  lake— trotlines/jugs  must  be  removed 
on  the  last  day  they  are  used.  It  is  illegal  to 
use  stakes  to  anchor  any  trotlines;  they  must 
be  anchored  only  with  portable  weights  and 
must  be  removed  on  the  last  day  they  are 
used.  All  noncommercial  fishing  methods  are 
permitted  except  underwater  breathing  * 
apparatus  is  prohibited. 

2.  A— 41.  Bluegill,  Blue  Heron,  Managers, 
Honkers  and  Visitor  Ponds.  Fishing  is 
permitted  only  from  sunrise  to  sunset  March 
15  through  Saptember  30.  No  boats  or 
flotation  devices  are  allowed. 

3.  It  is  unlawful  to  take  largemouth  bass 
between  12"  to  15"  in  length  from  Little 
Grassy  Lake;  there  is  no  minimum  length 
limit  on  largemouth  bass  in  effect  on  Devils 
Kitchen  Lake. 

4.  Largemouth  bass  under  15"  in  length 
may  not  be  taken  from  A-41,  Bluegill  or  Blue 
Heron  Ponds,  Crab  Orchard  Lake  or  Managers 
or  Honkers  Ponds. 

5.  Largemouth  bass  under  21"  in  length 
may  not  be  taken  from  Visitors  Pond. 

6.  It  is  unlawful  to  take  catfish  from  their 
beds  by  submerging  any  object  except  hands 
under  the  water. 

Mark  Twain  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Regulations  for  hunting  migratory  game  birds 
are  as  follows: 

1.  On  the  Big  Timber  Division,  including 
Turkey  and  Otter  Islands,  only  temporary 


wood  or  brush  blinds  are  permitted.  Blinds 
cannot  be  locked  or  otherwise  sealed  against 
public  entry.  Blinds  are  open  to  the  public 
on  a  first-come,  first-served  basis  if  not 
occupied  30  minutes  after  the  start  of  the 
legal  shooting  hours. 

2.  On  the  Gardner  Division,  waterfowl  and 
coot  hunting  is  permitted  only  from  blinds 
constructed  on  sites  posted  by  the  Illinois 
Department  of  Conservation. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  on  the  Big  Timber 
Division  including  Turkey  and  Otter  Islands, 
and  on  the  Gardner  Division. 

2.  Hunting  of  squirrel  is  permitted  on  the 
Keithsburg  Division  from  September  1 
through  September  15. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunting  of  deer  is  permitted  on 
the  Gardner  and  Big  Timber  Divisions  and  on 
Turkey  and  Otter  Islands. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  all  year  in  the  Big 
Timber  Division,  Iowa,  including  Turkey  and 
Otter  Island,  and  in  the  Gardner  Division, 
Illinois. 

2.  Fishing  is  permitted  in  the  Louisa 
Division,  Iowa,  from  February  1  until  the 
start  of  the  Iowa  waterfowl  hunting  season 
with  the  exception  of  certain  designated 
areas  adjacent  to  the  Port  Louisa  Road  that 
are  open  all  year. 

3.  Fishing  is  permitted  in  the  Keithsburg 
Division,  Illinois,  from  January  1  through 
September  15.  Bank  fishing  at  the  Spring 
Slough  access  is  permitted  all  year. 

4.  Fishing  is  permitted  in  the  Calhoun, 
Batchtown,  and  Gilbert  Lake  Division, 
Illinois,  from  December  16  through  October 
15. 

Upper  Mississippi  River  Wild  Life  and  Fish 
Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  Potter’s  Marsh 
in  Pool  13  except  during  the  early  teal 
season. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  not  permitted  between  March 
1  and  the  opening  of  the  State  fell  hunting 
seasons  except  that  hunting  of  wild  turkey  is 
permitted  during  the  State  spring  turkey 
season. 

2.  Hunting  is  not  permitted  on  the  Goose 
Island  Closed  Area  in  Pool  8. 

3.  Hunting  is  permitted  on  other  areas  that 
are  closed  during  the  waterfowl  hunting 
season  and  are  designated  by  signs  as  “Area 
Closed”  beginning  the  day  after  the  close  of 
the  applicable  State  duck  hunting  season. 


C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  not  permitted  on  the  Goose 
Island  Area  in  Pool  8. 

2.  Hunting  of  deer  is  permitted  on  ether 
areas  that  are  closed  during  the  waterfowl 
hunting  season  and  are  designated  by  signs 
as  “Area  Closed”  beginning  the  day  after  the 
close  of  the  applicable  State  duck  hunting 
season. 

3.  Construction  or  use  of  permanent  blinds, 
platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  from  the 
refoge  at  the  end  of  each  day's  hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions:  Fishing  on  the  Spring 
Lake  Closed  Area,  Carroll  County,  Illinois,  is 
not  permitted  from  October  1  through  the  last 
day  of  the  Illinois  waterfowl  season.  Only 
hand  powered  boats  or  boats  with  electric 
motors  are  permitted  on  Meries’  Slough  in 
Buffalo  County,  Wisconsin. 

$32.33  Indiana. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Muscatafock  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition: 

1.  No  discharge  of  firearms  is  permitted 
within  100  yards  of  an  occupied  dwelling. 

2.  Hunting  is  permitted  only  from  sunrise 
to  sunset. 

3.  Hunting  is  prohibited  from  the 
beginning  of  the  second  State  muzzleloader 
deer  season  through  the  end  of  the  year. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
conditions: 

1.  Permits  are  required  during  the  second 
State  muzzleloader'Season.  Archery  hunting 
is  permitted  following  the  second 
muzzleloader  season. 

2.  Only  bow  and  arrow  and  muzzleloaders 
are  permitted. 

3.  The  construction  and  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

4.  No  discharge  of  firearms  is  permitted 
within  100  yards  of  an  occupied  dwelling 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  Stanfield  Lake 
from  designated  bank  areas  and  from 
nonmotorized  boats  from  May  15  through 
October  15  and  when  ice  conditions  permit 
ice  fishing. 

2.  Only  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted. 

3.  Ice  fishing  is  permitted  when  ice 
conditions  are  safe. 

4.  The  minimum  size  limit  for  large-mouth 
black  bass  taken  from  refuge  waters  is  14 
inches. 

5.  Fishing  is  permitted  during  daylight 
hours  only. 
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6.  Frogs  and  turtles  may  be  taken  by  hook 
and  line  during  daylight  hours  from  areas 
open  to  fishing. 

$32.34  Iowa. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

De  Soto  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  permitted  until  noon  each 
day  from  November  1  through  the  end  of  the 
State  waterfowl  season  within  the  zones. 

3.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

B.  Upland  Game  Hunting.  (Reservedl 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

3.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  from  the 
refuge  by  the  close  of  the  season. 

D.  Sport  Fishing.  Fishing  is  permitted  in 
DeSoto  Lake  subject  to  the  following 
conditions: 

1.  Ice  fishing  is  permitted  from  January  1 
through  the  end  of  February  when  conditions 
are  safe. 

2.  Motor-  or  wind-driven  conveyances  are 
not  permitted  on  the  lake  from  January  1 
through  the  end  of  February. 

3.  The  use  of  portable  ice  fishing  shelters 
is  permitted  on  a  daily  basis  from  January  1 
through  the  end  of  February. 

4.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted  from  April  15  through 
September  30  with  the  exception  that  archery 
and  spear  fishing  are  permitted  only  for 
nongame  fish  from  April  15  to  September  30. 

5.  Fishing  with  more  than  two  lines  or  with 
more  than  two  hooks  on  each  line  is  not 
permitted. 

6.  The  use  of  trotlines  and  float  lines  is  not 
permitted. 

7.  Minimum  length  and  creel  limits  are 
required  as  posted. 

Mark  Twain  National  Wildlife  Refuge 

Refer  to  §  32.32  Illinois  for  regulations. 


D.  Sport  Fishing.  Filing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  15 
through  September  30. 

2.  The  use  of  boats,  canoes  or  other  floating 
devices  is  not  permitted. 

Upper  Mississippi  River  National  Wildlife 
and  Fish  Refuge 

Refer  to  §  32.32  Illinois  for  regulations. 

§32.35  Kansas. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Flint  Hills  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning 
doves  and  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Dogs  may  not  be  used  for  hunting 
furbearing  animals  or  non-game  animals. 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Only 
shotguns  are  permitted. 

D.  Sport  Fishing.  [Reservedl 

Kirwin  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning  1 
doves  and  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  quail,  prairie  chicken,  squirrel  and 
rabbit  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  of  rabbits  and  squirrels  is  permitted 
only  during  that  portion  of  the  State  “small 
game  season”  that  occurs  during  the  State 
"upland  game  season.” 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
turkey  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 

Only  archery  hunting  of  deer  is  permitted. 

D.  Sport  Fishing.  [Reserved] 

Quivira  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  rails, 
mourning  doves,  common  snipe  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Waterfowl  and  coot  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  bob-white  quail,  squirrel,  and 
rabbit  is  permitted  on  designated  areas  of  the 
refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

$32.36  Kentucky. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Reelfoot  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrels  and  raccoons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  the  Long  Point 
Unit  (north  of  Upper  Blue  Basin)  from  March 
15  through  October  15  and  on  the  Grassy 
Island  Unit  (south  of  the  Upper  Blue  Basin) 
from  February  1  through  November  15. 

2.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

$32.37  Louisiana. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Atchafalaya  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunting  shall  be  in  accordance  with 
Sherburne  Wildlife  Management  Area 
regulations. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  opossum,  nutria, 
muskrat,  mink,  fox,  bobcat,  beaver  and  otter 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions:  • 

1.  Hunting  shall  be  in  accordance  with 
Sherburne  Wildlife  Management  Area 
regulations,  except  that  dogs  may  not  be  used 
to  hunt  rabbits. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
turkey  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  shall  be  in  accordance  with 
Sherburne  Wildlife  Management  Area 
regulations. 

D.  Sport  Fishing.  [Reserved] 

Bayou  Sauvage  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Finfishing  and 
shellfishing  are  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  during  daylight 
hours  only  from  March  16  through  October 
31,  with  the  following  exceptions:  bank 
fishing  from  U.S.  Highway  11  is  permitted 
year-round;  the  area  south  of  Intracoastal 
Waterway  is  permitted  year-round;  the  areas 
outside  the  Hurricane  Protection  Levee,  the 
main  Canal  from  U.S.  Highway  11  to  the 
borrow  pits  (2)  within  the  Blind  lagoon  Unit, 
and  the  area  bounded  by  1-10,  Lake 
Pontchartrain,  and  Levee  *27  is  permitted 


Union  Slough  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  State  regulations 
regarding  the  use  of  decoys,  and  governing 
the  construction  and  use  of  blinds  on  game 
management  areas,  shall  apply. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  stands  or  ladders  is  prohibited. 

2.  All  stands  must  be  removed  from  the 
refuge  by  the  end  of  the  season. 
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from  the  end  of  the  State  waterfowl  season 
(East  Zone)  through  October  31. 

2.  Only  rod  and  reel  or  pole  and  line  is 
permitted  for  frnfishing.  All  hand  lines  and 
crabbing  equipment  must  be  attended. 

3.  The  use  of  trotlines,  slat  traps,  or  nets 
is  prohibited,  with  the  following  exceptions: 
bait  shrimp  may  be  taken  with  cast  nets; 
crayfish  and  crabs  with  ring  nets  up  to  20 
inches  in  diameter. 

4.  Daily  crab  and  crayfish  limit  is  100 
pounds  per  vehicle  or  boat. 

5.  Outboard  motors  not  to  exceed  25 
horsepower  are  permitted  in  waterways, 
canals,  and  pools  within  the  Hurricane 
Protection  Levee  (#26,  #27,  and  #28). 

6.  Air-thrust  boats,  motorized  pirogues, 
and  go-devils  are  prohibited  in  refuge  waters. 

Bogue  Chi  tie  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  coots,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel ,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer,  turkey  and  feral  hogs  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  ends  of  trotiines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

2.  Only  cotton  limb  lines  are  permitted. 

Cameron  Prairie  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C  Big  Game  Hunting  (Reserved) 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
subject  to  the  following  conditions: 

1.  Fishing  and  public  access  is  permitted 
during  daylight  hours  only  from  March  15 
through  October  15  in  areas  designated  by 
refuge  signs  and/or  brochures. 

2.  Fishing  and  public  access  may  be 
permitted  year-round  during  daylight  hours 
only  in  some  areas  if  designated  by  refuge 
signs  and/or  brochures. 

3.  Access  to  refuge  fishing  areas  is 
restricted  to  roads  and  trails  designated  by 
refuge  signs  and/or  brochures. 

4.  Outboard  motors  larger  than  25 
horsepower  are  prohibited  in  refuge  waters. 

5.  Trotlines  must  be  attached  with  a  length 
of  cotton  line  that  extends  into  the  water. 

6.  Boats  may  not  be  left  on  the  refuge 
overnight. 

Catahoula  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  from  the  opening 
day  of  the  State  season  through  October  31. 

2.  Daily  permits  are  required. 
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C.  Big  Game  Hunting."  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Daily  permits  are 
required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  Vi  hour  before 
sunrise  until  Vi  hour  after  sunset.  Only  pole 
and  line  or  rod  and  reel  fishing  is  permitted. 

2.  Boat  launching  on  all  refuge  waters  is 
permitted  only  at  designated  boat  ramps. 

Boats  with  motors  over  the  maximum  size 
listed  are  prohibited,  whether  or  not  the 
motors  are  used  for  power.  Boats  may  not  be 
left  on  the  refuge  overnight. 

3.  Cow  pen  Bayou  is  open  to  fishing  year- 
round.  Only  nonmotorized  beats  or  boats 
with  electric  motors  are  permitted. 

4.  Duck  Lake,  all  outlet  waters,  and  all 
flooded  woodlands  are  open  to  fishing  and 
boating  from  March  1  through  October  31. 
Only  nonmotorized  boats  or  boats  with 
motors  of  10  horsepower  or  less  are 
permitted. 

5.  Muddy  Bayou  is  open  to  fishing  from 
March  1  through  October  31.  Only 
nonmotorized  boats  or  boats  with  electric 
trolling  motors  are  permitted. 

D'Arbonne  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  and  woodcock  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  ducks  and  coots  is  permitted 
nntil  noon  each  day. 

^  2.  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  following  each  day's 
hunt. 

3.  Hunting  is  not  permitted  during  the 
special  teal  season. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

5.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

8.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  January  and  December 
of  odd  numbered  years  and  only  during 
daylight  hours  during  the  State  squirrel 
season. 

2.  Feral  hogs  may  be  taken  during  all 
refuge  hunts. 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

4.  Lead  shot  is  permitted  only  on 
designated  portions  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Either-sex  deer  hunting  with  firearms  is 
permitted  for  two  consecutive  days  beginning 
with  the  first  day  of  the  Union  Parish  either- 
sex  season  and  the  following  Friday  and 
Saturday. 

2.  Two  consecutive  days  of  either-sex  deer 
hunting  with  muzzleloaders  and  archery’  will 
be  permitted  beginning  the  first  Saturday  in 
December. 


3.  Firearms  must  be  unloaded  while 
transported  in  a  vehicle  or  boat 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

2.  Only  cotton  limb  lines  are  permitted. 

Delta  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunting  of  ducks,  geese,  and  soots  is 
permitted  on  Wednesdays,  Thursdays, 
Saturdays,  and  Sundays  until  noon  during 
the  State  duck  season. 

2.  Blinds  and  decoys  must  be  removed 
from  the  refuge  following  each  day’s  hunt. 

3.  Camping  is  permitted  in  designated 
areas  only. 

4.  Retrievers  are  permitted. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontnxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
rabbit  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunting  is  permitted  from  the  day  after 
the  waterfowl  season  closes  through  the 
remainder  of  the  State  season. 

2.  Only  shotguns  are  permitted. 

3.  Dogs  are  permitted. 

4.  Camping  is  permitted  in  designated 
areas  only. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Only  still  and  stalk  hunting  are 
permitted. 

2.  Only  portable  stands  are  permitted  and 
they  must  be  removed  from  the  refuge  after 
each  day’s  hunt 

3.  Archery  hunting  is  permitted  beginning 
October  1  through  October  31. 

4.  Camping  is  permitted  in  designated  area 
only. 

D.  Sport  Fishing.  Fishing,  shrimping  and 
crabbing  are  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Fishing,  shrimping  and  crabbing  are 
permitted  only  from  sunrise  to  sunset. 

2.  Only  shrimping  trawls  of  16  feet  or  less 
are  permitted. 

Lacassine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  and  crayfishing 
are  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Fishing  and  crayfishing  are  permitted 
from  Vi  hour  before  sunrise  until  one  hour 
after  sunset  during  the  period  of  March  1 
through  October  15. 
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2.  Only  pole  and  line  or  rod  and  reel 
fishing  is  permitted.  Crayfish  may  be  taken 
only  with  drop  nets  or  hand  lines.  The  use 
or  possession  of  any  other  type  of  fishing  and 
crayfishing  gear  is  prohibited. 

3.  No  person  may  take  of  possess  more 
than  100  pounds  of  crayfish  per  vehicle  per 
day. 

4.  Only  boats  with  motors  totaling  25 
horsepower  or  less  are  permitted  in  the 
Lacassine  Pool.  Entry  and  use  of  airboats  and 
hovercraft  is  prohibited  on  all  waters  within 
refuge  boundaries.  Boats  may  not  be  left  on 
the  refuge  overnight. 

5.  Access  into  refuge  marshes  and  ponds 
outside  the  Lacassine  Pool  is  permitted  by 
walking,  poling,  paddling  or  rowing.  The  use 
of  outboard  motors  in  these  areas  is 
prohibited. 

6.  Boat  access  to  the  Lacassine  Pool  is 
prohibited  from  November  1  to  March  1. 

Lake  Ophelia  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit  and  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Daily  permits  are 
required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions:  Daily  permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  and  public  access  is  permitted 
from  Vi  hour  before  sunrise  until  Vi  hour 
after  sunset  only  from  March  1  through 
October  15  in  areas  posted  by  refuge  signs 
and/or  designated  in  refuge  brochures. 

2.  Fishing  and  public  access  is  permitted 
year-round  from  Vi  hour  before  sunrise  until 
Vi  hour  after  sunset  in  areas  posted  by  refuge 
signs  and/or  designated  in  refuge  brochures. 

3.  Access  to  refuge  fishing  areas  is 
restricted  to  those  roads  and  trails  posted  by 
refuge  signs  and/or  designated  by  refuge 
brochures. 

4.  Only  nonmotorized  boats,  boats  with 
electric  motors,  and  boats  with  motors  of  25 
horsepower  or  less  are  permitted  in  refuge 
waters.  Boats  may  not  be  left  on  the  refuge 
overnight. 

5.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
point  of  attachment  into  the  water. 

Sabine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on 

|  Wednesdays,  Saturdays  and  Sundays  except 
that  hunting  is  permitted  daily  during  the 
|  entire  western  zone  teal  season. 

2.  Hunting  is  permitted  until  noon  each 
day 

3.  Hunting  is  not  permitted  during  the 
goose-only  season  and  on  Christmas  Day. 

4.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

5.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 


6.  Checking  bagged  game  is  required. 

7.  Only  portable  blinds  and  blinds 
constructed  of  native  vegetation  are 
permitted. 

8.  Decoys  and  portable  blinds  must  be 
removed  from  the  refuge  following  each  day’s 
hunt. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing,  crabbing, 
crayfishing,  and  shrimp  cast  netting  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted.  Shrimp  may  be  taken 
only  with  a  cast  net.  Crabs  and  crayfish  may 
be  taken  only  with  ring  nets  up  to  18  inches 
in  diameter  or  hand  lines.  The  use  or 
possession  of  any  other  type  of  fishing, 
crabbing,  crayfishing,  and  shrimping  gear  is 
prohibited  except  that  persons  using  Hog 
Gulley,  Headquarters,  or  West  Cove  Canals 
may  only  transport  shrimp  trawls,  butterfly 
nets,  or  other  nets  from  the  boat  ramps  to 
Calcasieu  Lake  and  return  with  their  catch. 
Permits  are  required  for  sport  jug  fishing  and 
gill  netting. 

2.  Fishing  and  public  access  is  permitted 
from  March  1  through  October  15  on 
designated  waterways  and  pools.  Only  bank 
fishing  along  Highway  27  is  permitted  year 
round. 

3.  Fishing,  crabbing,  crayfishing,  and 
shrimping  is  permitted  from  one  hour  before 
sunrise  to  one  hour  after  sunset. 

4.  All  other  refuge  waters  are  open  to 
fishing,  crabbing,  crayfishing  and  shrimping 
from  March  15  through  October  15  only. 

5.  No  person  may  take  or  possess  more 
than  5  quarts  of  shrimp  per  vehicle  per  day 
except  that  the  daily  shrimp  and  possession 
limit  is  5  gallons  per  vehicle  during  the  State 
open  inshore  water  season.  Daily  crab  and 
crayfish  limit  is  100  pounds  each  per  vehicle. 

6.  Boats  may  not  be  dragged  across  levees. 
Outboard  motors  up  to  25  horsepower  are 
permitted  in  refuge  pools.  Outboard  motors 
may  be  operated  in  designated  refuge  canals, 
waterways,  and  pools.  The  operation  of  any 
type  of  boat  motor  in  the  refuge  marshes  is 
prohibited. 

Tensas  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  woodcock  and  snipe 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit  and  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishing  and  public  access  is  permitted 
from  sunrise  to  sunset  in  areas  posted  by 
refuge  signs  and/or  designated  in  refuge 
brochures. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  in  refuge  lakes. 
Boats  may  not  be  left  on  the  refuge  overnight. 


3.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

4.  Access  to  fishing  areas  is  restricted  to 
those  roads  and  trails  posted  by  refuge  signs 
and/or  designated  by  refuge  brochures. 

Upper  Ouachita  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots  and  woodcock  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  ducks  and  coots  is  permitted 
until  noon  each  day. 

2.  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  after  each  day’s 
hunt. 

3.  Woodcock  hunting  is  permitted  during 
the  State  season. 

4.  Hunting  is  not  permitted  during  the 
special  teal  season. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

6.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  December  and  January 
of  odd  numbered  years  and  only  during  the 
daylight  hours  during  State  squirrel  season. 

2.  Feral  hogs  may  be  taken  during  all 
refuge  hunts. 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

4.  Lead  shot  is  permitted  only  on 
designated  portions  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Either-sex  deer  hunting  with  firearms  is 
permitted  for  two  consecutive  days  beginning 
with  the  first  day  of  the  Union  Parish  either- 
sex  season  and  the  following  Friday  and 
Saturday. 

2.  Two  consecutive  days  of  either-sex  deer 
hunting  with  muzzleloaders  and  archery  will 
be  permitted  beginning  the  first  Saturday  in 
December. 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

2.  Only  cotton  limb  lines  are  permitted. 

s  32.38  Maine. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Rachel  Carson  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  coots,  woodcock 
and  snipe  is  permitted  on  designated  areas 
on  the  refuge  subject  to  the  following 
condition:  Boats,  decoys  and  portable  blinds, 
must  be  moved  from  the  refuge  after  each 
day’s  hunt. 
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B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds,  grey  squirrel,  cottontail 
rabbit,  snowshoe  hare,  fox,  and  coyote  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions:  Fox  and 
coyote  may  be  hunted  only  during  the  State 
deer  season. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reserved] 

Moosehora  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum  - 
of  400  square  inches  of  solid  colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  use  of  nonmotorized  boats  only  is 
permitted  on  Bearce,  Conic,  and  Cranberry 
Lakes. 

2.  Fishing  is  permitted  during  daylight 
hours  only. 

Pond  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
from  August  16  through  the  last  day  of 
February. 

Sunkhaze  Meadows  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C  Big  Game  Hunting.  Hunting  of  deer, 

moose,  or  bear  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition: 

1.  Gun  hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  [Reserved] 

§32.39  Maryland 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Blackwatar  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Handguns  and  breech-loading  rifles  are 
not  permitted. 

3.  In  the  headquarters  hunt  area,  hunters 
must  remain  within  30  feet  of  their  stand. 


unless  actively  tracking  or  retrieving 
wounded  deer. 

4.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  and  crabbing  are  permitted  from 
April  1  through  October  1  during  daylight 
hours  only. 

2.  All  fish  and  crab  linqs  must  be  attended. 

3.  Boat  launching  from  refuge  lands  is  not 
permitted. 

4.  The  use  of  airboats  is  not  permitted  on 
refuge  waters. 

Eastern  Neck  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds- 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  to 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  one  deer  of  either  sex  may  be 
taken. 

3.  Only  archery,  shotgun,  and 
muzzleloader  hunting  is  permitted. 

4.  Loaded  weapons  are  not  permitting  in 
parking  areas  or  on  blacktopped  roads. 

5.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  [Reserved] 

§32.40  Massachusetts. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Great  Meadows  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  in 
designated  areas  of  the  refoge  subject  to  the 
following  condition: 

1.  Fishing  is  permitted  along  the  main 
channel  of  the  Sudbury  River,  Concord  River 
and  along  designated  banks  of  Heard  Pond 
with  the  following  exception:  Fishing  is  not 
permitted  within  refuge  impoundments. 

2.  Only  foot  access  is  permitted. 

Monomoy  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  in 
designated  areas  of  the  refoge  subject  to  the 
following  condition:  Anglers  must  be  actively 
fishing  between  sunset  and  sunrise. 

Nantucket  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 


1.  Fishing  is  permitted  on  the  ocean  beach 
only. 

2.  A  permit  is  required  for  the  use  of  over- 
th e-sand  surf  fishing  vehicles. 

Oxbow  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  woodcock  and  snipe  is  permitted 
on  designated  areas  of  the  refoge  subject  to 
the  following  conditions: 

1.  Use  or  possession  of  alcoholic  beverages 
while  hunting  are  prohibited. 

2.  Vehicles  are  restricted  to  the  designated 
parking  area  that  is  accessible  from  the  Still 
River  Depot  Road.  Entry  by  routes  other  than 
Still  River  Depot  Road  to  prohibited. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  small  game  to 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Shotguns  only  are  permitted. 

2.  Vehicles  are  restricted  to  the  designated 
parking  area  that  is  accessible  from  the  Still 
River  Depot  Road.  Entry  by  routes  other  titan 
Still  River  Depot  Road  is  not  permitted. 

3.  Use  or  possession  of  alcoholic  beverages 
while  hunting  are  prohibited. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Parker  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  and  coots  is  permitted 
on  designated  areas  of  the  refoge  subject  to 
the  following  conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

4.  Hunters  using  Area  B  must  set  out  a 
minimum  of  six  waterfowl  decoys  and  hunt 
within  50  yards  of  these  decoys. 

5.  Use  or  possession  of  alcoholic  beverages 
while  hunting  to  prohibited. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  to 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  A  refugee  permit  is  required. 

2.  Hunting  is  permitted  from  'A  hour  before 
sunrise  until  2  p.m. 

3.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  slugs  are  permitted. 

4.  Attendance  at  a  refoge  orientation  to 
mandatory. 

5.  Hunting  is  permitted  on  six  days  within 
the  framework  of  the  State  shotgun  deer 
season. 

6.  All  deer  harvested  must  be  brought  to 
the  refoge  check  station  whole  (undressed). 

7.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

8.  Only  antlerless  deer  may  be  harvested, 
under  appropriate  State  permits,  on  days  one 
and  two  of  the  refoge  hunt. 

D.  Sport  Fishing.  Saltwater  fishing  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Saltwater  fishing  is  permitted  on  the 
ocean  beach  only. 

2.  A  permit  to  required  for  night  fishing 
and  for  the  use  of  over-the-sand  surf- fishing 
vehicles. 
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$32.41  Michigan. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Harbor  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  {Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  black  bear  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  {Reserved) 

Seney  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  . 
Hunting  of  woodcock  and  snipe  is  permitted 
on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
grouse  and  snow-shoe  hare  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
bear  is  permitted  on  designated  areas  areas  of 
the  refuge  subject  to  the  following  condition: 
The  use  of  dogs  while  bear  hunting  is  not 
permitted. 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Ice  Fishing. 

L  Fishing  is  permitted  from  January  1 
through  the  end  of  February  during  daylight 
hours  only. 

ii.  Ice  shanties,  houses  or  shelters  are  not 
permitted  on  F  Pool. 

iii.  Snowmobiles  or  all-terrain  vehicles  are 
not  permitted. 

2.  Summer  Fishing. 

i.  Fishing  is  permitted  from  May  15 
through  September  30  during  daylight  hours 
only. 

ii.  Fishing  is  permitted  on  the  Creighton, 
Driggs  and  Manistique  Rivers,  Walsh  Creek 
west  of  the  Walsh  ditch  south  to  its  entry  into 
the  C-3  Pool. 

iii.  Only  bank  fishing  is  permitted  in  refuge 
pools. 

iv.  Access  to  Driggs  and  Creighton  Rivers, 
Walsh  Creek  and  Walsh  Ditch  is  limited  to 
canoes  without  motors  and  to  foot  traffic 
along  these  watercourses. 

Shiawassee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds: 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Duck  and  coot  hunting  is  permitted  only 
in  Pool  4  and  associated  marshes. 

3.  Goose  hunting  in  designated  cropland 
fields  and  areas  of  the  Shiawassee  River  is 
permitted  until  12  noon  with  a  required 
check  out  time  of  1  p.m. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  may  be  required. 

D.  Sport  Fishing.  (Reserved) 

$32.42  Minnesota. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Agassiz  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  moose  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

2.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day’s  hunt 

D.  Sport  Fishing.  (Reserved) 

Big  Stone  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting  Hunting  of 
partridge,  pheasant,  gray  and  fox  squirrel, 
cottontail  rabbit,  jackrabbit,  and  red  and  gray 
fox  is  permitted  on  designated  areas  of  the 
refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

2.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day’s  hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Nonmotorized  boats  or  boats  with 
electric  motors  are  permitted  in  the 
Minnesota  River  channel  only. 

2.  Bank  fishing  only  is  permitted  on  refuge 
pools  and  open  marshes. 

3.  Ice  fishing  shelters  must  be  removed 
from  the  refuge  following  each  day's  fishing 
activities. 

Minnesota  Valley  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required 

2.  Only  participants  in  the  refuge’s  Young 
Wild  Fowlers  program  are  permitted  to  hunt 

B.  Upland  Game  Hunting  Hunting  of 
pheasant,  gray  and  fox  squirrel  and  cottontail 
rabbit  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Only  bank  fishing  is  permitted 

2.  Ice  fishing  is  permitted  when  ice 
conditions  are  safe. 

3.  Ice  fishing  shelters  must  be  removed 
from  the  refoge  following  each  day’s  fishing 
activity. 

Rice  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
ruffed  grouse,  spruce  grouse,  gray  and  fox 


squirrel,  cottontail  rabbit  and  snows  hoe  hare 
is  permitted  on  designated  areas  of  the 
refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted 

2.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day’s  hunt 

3.  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  May  1  through 
November  30. 

2.  Fishing  from  nonmotorized  boats  is 
permitted  only  in  designated  areas. 

Sherburne  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  rails, 
woodcock,  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Field  possession  of  migratory  game  birds 
is  not  permitted  on  refuge  areas  closed  to 
migratory  game  bird  hunting 

2.  Only  nonmotorized  boats  are  permitted, 
and  they  must  be  launched  at  designated 
access  sites. 

3.  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  following  each  day’s 
hunt  except  for  blinds  made  entirely  of 
marsh  vegetation. 

4.  Entry  to  hunting  areas  is  not  allowed 
earlier  than  one  and  one-half  hours  before 
legal  shooting  hours. 

B.  Upland  Game  Hunting.  Hunting  of 
ruffed  grouse,  ring-necked  pheasant,  gray  and 
fox  squirrel,  snowshoe  hare,  cottontail  rabbit 
and  jackrabbit  is  permitted  on  designated 
areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

2.  All  stands  must  be  removed  from  the 
refoge  at  the  end  of  each  day’s  hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  the  St.  Francis 
River  only. 

2.  Nonmotorized  boats  are  permitted  only 
on  designated  areas  of  St.  Francis  River  and 
must  be  launched  from  designated  access 
points. 

Tamarac  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  rails, 
woodcock  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  is  in  accordance  with  White 
Earth  Reservation  regulations  on  those 
portions  of  the  Reservation  that  are  a  part  of 
the  refoge. 

2.  Blinds  must  be  removed  from  the  refugs 
following  each  day’s  hunt  except  for  blinds 
made  entirely  of  marsh  vegetation. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 
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B.  Upland  Game  Hunting.  Hunting  of 
ruffed  grouse,  gray  and  fox  squirrel, 
cottontail  rabbit,  jackrabbit  and  snowshoe 
hare  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  in  accordance  with  White  Earth 
Indian  Reservation  regulations  on  those  parts 
of  the  Reservation  that  are  a  part  of  the 
refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  in  accordance  with  White 
Earth  Reservation  regulations  on  those  parts 
of  the  Reservation  that  are  a  part  of  the 
refuge. 

2.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

3.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day’s  hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  North  Tamarac 
Lake  and  Wauboose  Lake  all  year,  in 
accordance  with  State  seasons. 

2.  Fishing  is  permitted  on  Two  Island  Lake, 
Blackbird  Lake  and  Lost  Lake  from  the  first 
day  of  the  State  walleye  season  through 
Labor  Day. 

3.  Bank  fishing  only  is  permitted  in  an  area 
50  yards  on  either  side  of  the  Ottertail  River 
Bridges  on  County  Roads  #26  and  #1 26 
during  State  seasons. 

Upper  Mississippi  River  National  Wildlife 
and  Fish  Refuge 

Refer  to  §  32.32  Illinois  for  regulations. 

§32.43  Mississippi. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 
Bogue  Chitto  National  Wildlife  Refuge 

Refer  to  §  32.37  Louisiana  for  regulations. 
Dahomey  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  [Reserved] 

Hillside  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks,  coots, 
snipe  and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refrige 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  on  all  refuge  waters 
year-round  except  for  any  borrow  pond  along 
the  Corps  of  Engineers  Hillside  flood  control 
levee  that  is  designated  as  closed  by  signs. 

2.  Fragging  is  permitted  on  all  refuge 
waters  during  the  State  bullfrog  season. 

3.  Trotlines  are  not  permitted  in  borrow 
ponds. 

4.  Commercial  fishing  is  not  permitted. 
Mathews  Brake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  snipe,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  and  hogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  The 
designated  waterfowl  sanctuary  is  closed  to 
entry  from  December  1  through  March  15. 

Morgan  Brake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  snipe,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting  Hunting  of 
quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved) 

Noxubee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
The  bag  limit  for  raccoon  is  one  per  day  and 
the  possession  limit  is  two. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  October  31,  except  for  the  Noxubee 
River  and  the  borrow  pits  along  Highway  25 
which  are  open  year-round. 

2.  Fishing  is  permitted  only  from  sunrise 
to  sunset.  Boats  may  not  be  left  on  the  refuge 
overnight. 


3.  Limb  lines,  snag  lines  and  hand 
grappling  are  prohibited  in  the  Bluff  and 
Loakfoma  Lakes.  Only  nongame  fish  may  be 
taken  with  a  bow. 

4.  All  trotline  material  must  be  cotton 
twine.  One  trotline  per  person,  and  no  more 
than  two  per  boat. 

5.  The  length  limit  for  largemouth  bass 
taken  from  Loakfoma  and  Ross  Branch  Lakes 
is  less  than  12  inches  and  more  than  15 
inches.  Largemouth  bass  from  12  inches  to  15 
inches  must  be  released  unharmed. 

6.  Boats  are  restricted  to  no-wake  speeds 
on  all  refuge  waters. 

Panther  Swamp  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  snipe,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved) 

St.  Catherine  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishing  and  access  is  permitted  during 
daylight  hours  only  from  March  1  through 
September  15  in  areas  designated  by  refuge 
signs  and/or  leaflets  with  the  exception  that 
fishing  and  access  may  be  permitted  year- 
round  in  some  areas  if  designated  by  refuge 
signs  and/or  leaflets. 

2.  Access  to  the  refuge  fishing  areas  is 
restricted  to  roads  and  trails  designated  by 
refuge  signs  and/or  leaflets. 

3.  Boats  may  not  be  left  on  the  refuge 
overnight.  . 

Yazoo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Doves  may  be  taken 
when  the  dove  hunting  season  coincides 
with  the  refuge  squirrel  and  rabbit  hunting 
seasons. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  opossum,  and 
furbearers  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  [Reserved] 

§32.44  Missouri. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
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are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Mark  Twain  National  Wildlife  Refuge 

Refer  to  $  32.32  Illinois  for  regulations. 
Mingo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Turkey  hunting  is  permitted  only  during 
the  State  spring  firearm  and  fall  archery 
seasons. 

2.  Hunting  of  squirrel  is  permitted  from  the 
opening  of  the  State  season  through 
September  30. 

3.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  foilowing  conditions: 

1.  Only  archery  and  historic  weapon 
hunting  are  permitted. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

3.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  from  the 
refuge  by  the  close  of  the  season. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  during  daylight 
hours  year-round  in  all  waters  west  of  Ditch 
6  and  in  all  other  refuge  waters  from  March 
15  through  September  30.  Fishing  in  May 
Pond  and  Fox  Pond  is  permitted  in 
accordance  with  posted  regulations. 

2.  Only  nonmotorized  boats  are  permitted. 

3.  Nongame  fish  may  be  taken  for  personal 
use  by  nets  and  seines.  All  nets  must  be 
plainly  labeled  with  the  name  and  address  of 
the  user.  Trammel  and  gill  nets  must  be 
attended  at  all  times.  (All  other  nets  may  be 
left  set  and  unattended  but  not  for  more  than 
24  horns.)  Game  fish  may  not  be  possessed 
by  persons  using  nets  or  seines  on  the  refuge. 

Squaw  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  historic  weapon  hunting  is 
permitted. 

3.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

4.  Stands  must  be  removed  from  the  refuge 
each  day. 

5.  Hunting  is  permitted  only  during  the 
special  hunt  season  established  by  the  State 
for  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fish,  amphibians, 


reptiles  and  crustaceans  may  only  be  taken 
with  hand-held  pole  and  line  or  rod  and  reel. 

Swan  Lake  National  Wildlife  Refuge 

A.  .  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  historic  weapon  hunting  is 
permitted. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  October  15  during  daylight  hours 
only. 

2.  Only  nonmotorized  boats  are  permitted 
on  refuge  waters  with  the  exception  that  the 
use  of  motors  of  10  horsepower  or  less  is 
permitted  on  Silver  Lake. 

§32.45  Montana. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Benton  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  tundra  swans,  and 
coots  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  nonmotorized  boats  are  permitted. 

2.  Waterfowl  hunting  is  not  permitted  after 
November  30. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  partridge  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  is  permitted  through  November 
30. 

2.  Hunting  is  permitted  from  one-half  hour 
before  sunrise  to  sunset. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Black  Coulee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  boats  and 
boats  with  motors  greater  than  10  horsepower 
are  not  permitted. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing  (Reserved] 

Bowdoin  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl,  coots,  sandhill  cranes, 
and  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Air-thrust  boats  and  boats  with  motors 
greater  than  10  horsepower  are  not  permitted. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  sharp-tailed  grouse,  sage  grouse, 
gray  partridge,  fox  and  coyote  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  of  fox  and  coyote  is  permitted 
from  December  1  to  March  1. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  [Reserved] 

Charles  M.  Russell  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds,  turkey  and  coyote  is 
permitted  on  designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  special  conditions: 

1.  Hunting  of  coyotes  is  permitted  from  the 
first  day  of  the  general  Statewide  antelope 
season  through  February  5. 

2.  Off-road  retrieval  of  downed  game  by 
motor  vehicle  is  not  permitted. 

D.  Sport  Fishing.  (Reserved] 

Creedman  Coulee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  boats  and 
boats  with  motors  greater  than  10  horsepower 
motors  are  not  permitted. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Hailstone  National  Wildlife  Refugee 

A.  Hunting  of  Migratory  Game  Birds.  The 
refuge  unit  is  open  to  the  hunting  of 
migratory  game  birds,  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Halfbreed  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  The 
refuge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

B.  Upland  Game  Hunting.  The  refuge  unit 
is  open  to  the  hunting  of  upland  game  birds 
but  has  no  refoge-specific  regulations  as  it 
follows  guidelines  set  out  in  State  law. 

C.  Big  Game  Hunting.  The  refuge  is  open 
to  big  game  hunting  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

D.  Sport  Fishing.  (Reserved] 

Hewitt  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  boats  and 
boats  with  greater  than  10  horsepower  motors 
are  not  permitted. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved] 
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D.  Sport  Fishing.  [Reserved] 

Lake  Mason  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  The  use  of 
motorized  boats  is  not  permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Lake  Thibadeau  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  boats„and 
boats  with  greater  than  10  horsepower  motors 
are  not  permitted. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Lamesteer  National  Wildlife  Refugee 

A.  Hunting  of  Migratory  Game  Birds.  The 
refuge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

B.  Upland  Game  Hunting.  The  refuge  unit 
is  open  to  the  hunting  of  upland  game  but 
has  no  refuge-specific  regulations  as  it 
follows  guidelines  set  out  in  State  law. 

C.  Big  Game  Hunting.  The  refuge  unit  is 
open  to  big  game  hunting  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

D.  Sport  Fishing.  [Reserved] 

Lee  Metcalf  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

2.  Shooting  is  permitted  only  from  or 
within  10  feet  of  designated  blinds. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  archery  hunting  is  permitted. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

D.  Sport  Fishing.  [Reserved] 

Medicine  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  snipe,  and  doves  is 
permitted  on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge,  and  sharp-tailed  grouse 
is  permitted  on  designated  areas  of  the 
refoge. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
antelopo  is  permitted  on  designated  areas  of 
the  refoge. 

D.  Sport  Fishing.  [Reserved] 

National  Bison  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 


C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  The  refoge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

Nine-Pipe  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  The  refoge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

Pablo  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  The  refuge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

Red  Rock  Lakes  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters  shall  possess  and  use,  while 
in  the  field,  only  non-toxic  shot. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer,  elk, 
moose  and  pronghorn  antelope  is  permitted 
on  designated  areas  of  the  refoge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  condition:  Fishing  is  permitted 
from  the  third  week  of  June  through  the  end 
of  the  general  State  season. 

Swan  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters  shall  possess  and  use,  while 
in  the  field,  only  non-toxic  shot. 

B.  Upland  Game  Hunting.  [Resorved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Short  Fishing.  [Reserved] 

UL  Bend  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Gome  Birds.  The 
refoge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  state  law. 

B.  Upland  Game  Hunting.  The  refuge  unit 
is  open  to  upland  game  hunting  but  has  no 
refuge-specific  regulations  as  it  follows 
guidelines  set  out  in  state  law. 

C.  Big  Game  Hunting.  The  refoge  unit  is 
open  to  big  game  hunting  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  state  law. 

D.  Sport  Fishing.  The  refoge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

War  Horse  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds.  The 
refoge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  no  refoge- 


specific  regulations  as  it  follows  guidelines 
set  out  in  state  law. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  The  refoge  unit  is 
open  to  big  game  hunting  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  state  law. 

D.  Sport  Fishing.  [Reserved] 

Willow  Creek  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  The  refoge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

132.46  Nebraska. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Crescent  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasant  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refoge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer,  mule  deer,  and  pronghorn 
antelope  is  permitted  on  designated  areas  of 
the  refoge  subject  to  the  following  condition: 
Checking  of  bagged  game  is  required. 

D.  Sport  Fishing.  [Reserved] 

DeSoto  National  Wildlife  Refoge 
Refer  to  §  32.34  Iowa  for  regulations. 
Valentine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  geese,  ducks  and 
coots  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 
Waterfowl  and  coot  hunters  shall  possess  and 
use,  while  in  the  field,  only  non-toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  sharp-tailed  grouse  and  prairie 
chicken  is  permitted  on  designated  areas  of 
the  refoge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reserved] 

132.47  Nevada. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Ash  Meadows  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
snipe,  and  dove  is  permitted  on  designated 
areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition:  Hunting  of  jackrabbit  is  permitted 
only  during  the  regular  State  season  for 
cottontail  rabbit. 
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C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Desert  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  bighorn 
sheep  and  deer  is  permitted  on  designated 
areas  of  the  range  subject  to  the  following 
conditions: 

1.  Bighorn  sheep  and  deer  guides  are 
required  to  obtain  a  Special  Use  Permit  prior 
to  taking  clients  on  to  the  range. 

2.  Natural  bighorn  sheep  mortalities  (pick¬ 
up  heads)  found  on  the  range  are  government 
property  and  possession  or  removal  of  them 
from  the  range  is  not  permitted. 

D.  Sport  Fishing.  [Reserved] 

Pahranagat  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
mourning  doves  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  nonmotorized  boats  or  other 
motorless  flotation  devices  are  permitted  on 
the  refuge  hunting  area  during  the  migratory 
waterfowl  hunting  season. 

2.  Hunting  of  waterfowl,  coots,  moorhens, 
and  snipe  is  permitted  only  on  the  opening 
day  of  the  season  and  alternate  days 
throughout  the  remainder  of  the  season. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round  with  the 
exception  of  North  Marsh  which  is  closed 
annually  during  the  waterfowl  hunting 

season. 

2.  Only  non-motorized  boats  and  boats 
with  electric  motors  are  permitted  on  Upper 
Lake,  Middle  Pond  and  Lower  Lake. 

3.  The  use  of  boats,  rubber  rafts  or  other 
flotation  devices  is  not  permitted  on  North 
Marsh. 

Ruby  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Waterfowl  coot  and  moorhen  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditidns: 

1.  Fishing  is  permitted  from  one  hour 
before  sunrise  until  two  hours  after  sunset. 

2.  Only  dike  fishing  is  permitted  in  the 
areas  north  of  the  Brown  Dike  and  east  of  the 
Collection  Ditch  with  the  exception  that 
fishing  by  wading  and  from  personal 
flotation  devices  (float  tubes)  is  permitted  in 
Unit  21  and  portions  of  Unit  10. 

3.  Only  artificial  lures  may  be  used  in  the 
Collection  Ditch  and  the  associated  springs 
that  are  open  to  fishing. 

4.  Beginning  June  15  annually  and 
continuing  until  December  31  annually, 
motorless  boats  and  boats  with  battery 


powered  electric  motors  are  permitted  only 
on  the  South  Sump. 

5.  Beginning  August  1  annually  and 
continuing  until  December  31  annually,  boats 
propelled  with  a  motor  or  combination  of 
motors  in  aggregate  not  to  exceed  10 
horsepower  rating  are  permitted  on  the  South 
Sump. 

6.  Boats  may  be  launched  only  from 
designated  landings. 

7.  No  boats  of  any  kind  may  be  stored  on 
the  refuge  from  January  1  through  March  31. 

8.  Fishing  is  prohibited  from  the  west  bank 
of  the  Collection  Ditch  between  Bressman 
Cabin  and  Passey  Springhole,  in  the  hatchery 
rearing  and  brooding  ponds,  Cave  Creek  west 
of  the  County  road  and  from  the  dike 
between  Units  14  and  20  as  posted. 

Sheldon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  grouse  and  partridge  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer, 
antelope  and  bighorn  sheep  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Big  Springs  Reservoir — only  non¬ 
motorized  boats  are  permitted. 

2.  Dufurrena  Ponds — only  float  tubes  and 
similar  flotation  devices  are  permitted. 

3.  McGee  Pond — only  individuals  12  years 
of  age  and  under,  or  65  years  of  age  and 
older,  or  handicapped  individuals,  are 
permitted  to  fish. 

$  32.48  New  Hampshire.  [Reserved] 

$32.49  New  Jersey. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Edwin  B.  Forsythe  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds: 
Hunting  of  waterfowl,  coots,  moorhens  and 
rails  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Waterfowl  hunters  shall  possess  and  use, 
while  in  the  field,  only  non-toxic  shot. 

2.  All  hunting  blind  materials,  boats,  and 
decoys  must  be  removed  at  the  end  of  each 
hunting  day.  Permanent  and  pit  blinds  are 
not  permitted. 

3.  Waterfowl  hunters  may  not  use  or 
possess  more  than  25  shells  per  day  in 
Hunting  Areas  A,  B,  and  C  in  the  Bamegat 
Division  and  in  Hunting  Unit  1  in  the 
Brigantine  Division. 

4.  In  Hunting  Area  B  of  the  Barnegat 
Division,  hunting  is  restricted  to  designated 
sites,  with  each  site  limited  to  one  party  of 
hunters.  Access  is  by  boat  only.  A  minimum 
of  six  decoys  per  site  is  required. 

5.  In  Hunting  Area  C  of  the  Bamegat 
Division,  hunting  is  restricted  to  designated 
areas,  with  each  site  limited  to  one  party  of 
hunters. 

6.  Use  of  Hunting  Unit  3  of  the  Brigantine 
Division  may  be  restricted  to  certified  Young 
Waterfowl  Program  trainees  for  up  to  30  days 
as  posted. 


7.  Use  or  possession  of  alcoholic  beverages  . 
while  hunting  are  prohibited. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white-  ’ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  A  State  permit  for  the  appropriate  New 
Jersey  Deer  Management  Zone  is  required. 

2.  Refuge  hunting  hours  are  consistent  with 
State  Venting  hours.  Hunters  may  enter  the 
refuge  no  earlier  than  two  hours  before 
shooting  time  and  leave  no  later  than  one 
hour  after  the  end  of  shooting  hours. 

3.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Saltwater  fishing  is  permitted  from  the 
beach  on  Holgate  Peninsula  and  Little  Beach 
Island  with  the  exception  of  those  areas 
posted  as  closed. 

2.  Boat  and  bank  fishing  are  permitted  in 
and  along  Lily  Lake.  Boat  ramp  facilities  are 
not  available;  only  cartop  launches  will  be 
permitted. 

3.  Fishing,  clamming  and  crabbing  are  not 
permitted  from  land  or  on  any  waters  within 
tract  122X  locally  known  as  the  AT&T 
properties.  This  area  is  closed  to  all  public 
use. 

Great  Swamp  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved]. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  must  comply  with  State  laws 
governing  special  deer  permit  hunts. 

2.  All  hunters  must  attend  the  refuge 
hunter  orientation  and  show  proof  of 
completion  of  a  refuge  firearms  proficiency 
test  before  hunting. 

3.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  orange 
clothing  or  material. 

4.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

Supawna  Meadows  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese  and  ducks  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  All  goose  and  duck  hunting  will  close 
after  the  last  day  of  the  regular  duck  season 
for  the  south  zone  of  New  Jersey. 

2.  Snow  goose  hunting  will  begin  with  the 
Canada  goose  season  for  the  south  zone  of 
New  Jersey  only. 

3.  Loaded  and  uncased  firearms  are 
permitted  in  an  unanchored  boat  only  when 
retrieving  crippled  birds. 

4.  All  hunting  blind  materials,  boats,  and 
decoys  must  be  removed  at  the  eqd  of  each 
hunting  day.  Permanent  blinds  are  not 
permitted. 

5.  Hunters  shall  possess  and  use,  while  In 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
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of  the  refuge  subject  to  the  following 
conditions: 

1.  A  State  permit  for  the  appropriate  New 
jersey  Deer  Management  Zone  is  required. 

2.  In  addition  to  the  State  permit,  a  Special 
Use  Deer  Hunting  Permit  issued  by  the  refuge 
is  required. 

3.  All  hunters  must  attend  a  refuge  hunter 
orientation  session. 

4.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

D.  Sport  Fishing.  [Reserved] 

$32.50  New  Mexico. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Bitter  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning 
doves  and  sandhill  cranes  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  use  and  be  in  possession 
of  only  shells  containing  steel  shot. 

2.  Permanent  blinds  and  pit  blinds  are  not 
permitted. 

3.  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  cottontail  rabbit  and  jackrabbit  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  jackrabbit  and  cottontail 
rabbit  is  permitted  only  during  the  waterfowl 
season. 

2.  Hunters  must  use  and  be  in  possession 
of  only  shells  containing  steel  shot. 

3.  Only  shotguns  and  boars  and  arrows  are 
permitted. 

4.  Quail  hunting  is  prohibited. 

G  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  1 
through  October  15. 

2.  Fishing  is  permitted  only  in  Pools  5, 6, 

7, 15,  and  16. 

3.  Fishing  is  permitted  from  one  hour 
before  sunrise  until  one  hour  after  sunset. 

4.  The  use  of  boats  is  not  permitted. 

Bosque  del  Apache  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves  and  snow,  blue  and  Ross'  geese  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  for  goose  hunting. 

2.  Goose  hunters  are  required  to 
successfully  complete  a  U.S.  Fish  and 
Wildlife  Service  migratory  bird  identification 
and  hunter  training  program  prior  to  the 
hunt. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting  Hunting  of 
quail,  cottontail  rabbit  and  jackrabbit  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 


1.  Hunting  of  jackrabbit  and  cottontail 
rabbit  is  permitted  only  during  the  State 
quail  season. 

2.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 
Permits  are  required  for  hunting  in  the 
Bottomlands  Management  Hunt  Unit. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  the  Saturday 
of  Memorial  Day  weekend  through 
September  30. 

2.  Fishing  is  permitted  from  Vi  hour  before 
sunrise  until  Vfe  hour  after  sunset. 

3.  Frogging  and  the  use  of  trotlines,  spears, 
bows  and  arrows,  boats  and  other  flotation 
devices  are  not  permitted. 

Las  Vegas  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks  and 
Canada  geese  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Hunters  age  17  and  under  must  hunt 
under  the  supervision  of  an  adult  age  21  or 
older. 

4.  Hunters  or  dogs  may  not  enter  closed 
areas  to  retrieve  birds. 

5.  Hunting  is  permitted  only  on  designated 
days  of  the  week.  Notice  will  be  given  as 
provided  in  50  CFR  25.31. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved) 

Maxwell  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  the  last 
Saturday  in  February  through  the  Sunday 
nearest  October  16. 

2.  Boats  are  permitted  only  on  Lake  13  and 
14  and  only  during  the  fishing  season. 

3.  Fishing  is  not  permitted  within  150  feet 
of  headgates. 

Sevilleta  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves,  geese,  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  or  dogs  may  not  enter  closed 
areas  to  retrieve  binds. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

3.  Permanent  blinds  and  pit  blinds  are  not 
permitted. 

B.  Upland  Game  Hunting.  [Reserved] 

G  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  (Reserved] 


$32.51  New  York. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Elizabeth  A.  Morton  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  on  the  beach 
and  in  areas  not  designated  as  closed. 

2.  Fishing  is  permitted  only  during 
daylight  hours. 

Iroquois  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  waterfowl 
hunting. 

2.  Completion  of  the  State  waterfowl 
identification  course  is  required. 

3.  Hunting  is  not  permitted  from  March  1 
through  September  30. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

5.  Waterfowl  hunters  may  not  use  or 
possess  more  than  15  shells  per  day. 

6.  Waterfowl  hunters  must  provide  and  use 
a  minimum  of  six  decoys  per  hunter. 

7.  Waterfowl  hunting  is  permitted  from 
designated  stands  only,  with  a  maximum  of 
three  hunters  per  stand. 

8.  Hunting  must  occur  within  50  feet  of  a 
stand  marker,  unless  actively  pursuing 
crippled  birds. 

B.  Hunting  of  Upland  Game.  Hunting  of 
upland  game  birds,  small  game  mammals, 
legally  hunted  furbearors  and  unprotected 
wildlife  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required  for  night  hunting  of 
furbearers. 

2.  Hunting  is  not  permitted  from  March  1 
through  September  30. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 

1.  Hunters,  during  the  State  shotgun  deer 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  during 
daylight  hours. 

2.  Fishing  is  permitted  from  July  15 
through  September  30  and  from  December  1 
through  the  end  of  February  with  the 
exception  that  fishing  is  permitted  at  all 
times  in  Feeder  Canal  and  Oak  Orchard 
Creek. 

3.  Ice  fishing  is  permitted  on  Ringneck, 
Schoolhouse  and  Center  Marshes  only  from 
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December  15  through  the  last  day  of  February 
when  conditions  are  safe. 

4.  The  use  of  boats  or  other  flotation 
devices  is  not  permitted  with  the  exception 
that  nonmotorized  boats  may  be  used  on  Oak 
Orchard  Creek  from  Knowlesville  Road  to  the 
cable  across  the  creek  approximately  two 
miles  downstream. 

5.  Boats,  structures  or  other  equipment 
must  be  removed  from  the  refuge  after  the 
completion  of  the  day’s  fishing  activities. 

Montezuma  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits/reservations  are 
required  in  advance. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  All  hunters  must  possess  and  return  at 
day’s  end,  a  valid  daily  hunt  permit  card. 

2.  A  Special  Use  Permit  is  required  for 
night  hunting  of  furbearers. 

3.  Hunting  is  permitted  from  the  close  of 
the  refuge  deer  season  through  the  close  of 
the  respective  State  season. 

4.  Shotguns  only  are  permitted,  except  that 
.22  caliber  rim  Fire  firearms  may  be  used  to 
take  furbearers  at  night. 

>  C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

1.  All  hunters  must  possess  and  return  at 
day's  end,  a  valid  daily  hunt  permit  card. 

2.  Hunting  of  deer  is  permitted  on 
designated  portions  of  the  refuge  by  archery, 
shotgun,  or  muzzleloader  only  during 
established  refuge  seasons  set  within  the 
general  State  deer  season. 

3.  Hunters  during  the  refuge  firearms 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest,  and  back  a  minimum  of  400 
square  inches  of  solid-colored  blaze  orange 
clothing  or  material. 

D.  Sport  Fishing.  [Reserved] 

Wertheim  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Shore  and  boat  fishing  is  permitted  on 
that  portion  of  the  Carmans  River  between 
Sunrise  and  Montauk  Highways. 

2.  Only  boat  fishing  is  permitted  from 
Montauk  Highway  south  to  the  mouth  of  the 
Carmans  River. 

3.  Fishing  is  permitted  only  during 
daylight  hours. 

4.  Spearfishing  and  taking  of  baitfish  and 
frogs  is  not  permitted. 

$32.52  North  Carolina. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Alligator  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  swans,  geese,  ducks,  coots,  snipe, 
mourning  doves  and  woodcock  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  The  use  of  hunting  dogs  is  permitted 
only  on  designated  areas  of  the  refuge. 

2.  Hunters  are  permitted  access  to  the 
refuge  one  and  one-half  horns  before  sunrise 
until  one  hour  after  sunset. 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat 

4.  Only  portable  blinds  are  permitted  and 
must  be  removed  from  the  refuge  following 
each  day’s  hunt. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  quail,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  use  of  hunting  dogs  is  permitted  on 
designated  areas  of  the  refuge. 

2.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  use  of  hunting  dogs  is  permitted 
only  on  designated  areas  of  the  refuge. 

2.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

3.  Only  portable  stands  are  permitted  and 
must  be  removed  from  the  refuge  after  each 
day's  hunt. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  year-round  only 
from  sunrise  to  sunset. 

2.  Only  the  use  of  pole  and  line,  rod  and 
reel  or  cast  net  is  permitted. 

3.  A  permit  is  required  for  night  fishing. 

4.  Frogs  may  be  taken  by  the  use  of  frog 
gigs  only.  A  permit  is  required. 

Cedar  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  and  geese  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Only  portable  blinds  are  permitted. 

3.  Blinds  must  be  removed  from  the  refuge 
following  each  day’s  hunt. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Great  Dismal  Swamp  National  Wildlife 
Refuge 

Refer  to  §  32.66  Virginia  for  regulations. 

MacKay  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 


1.  Fishing  is  permitted  only  from  sunrise 
to  sunset  from  March  15  through  October  15 
with  the  exception  that  bank,  fishing  is 
permitted  in  Corey’s  Ditch  and  the  canal 
adjacent  to  the  Knotts  Island  Causeway  year- 
round. 

2.  All  fishing  lines  must  be  attended. 

3.  Airboats  are  not  permitted. 

Mattamuskeet  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  swans,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  and  crabbing  are  permitted  from 
March  1  through  November  1  from  ’A  hour 
before  sunrise  to  ’A  hour  after  sunset  or  as 
posted. 

2.  Bank  fishing  and  crabbing  are  permitted 
year-round  along  the  Highway  94  Causeway 
and  in  the  immediate  vicinity  of  the  Lake 
Landing  water  control  structure,  the  Outfall 
Canal  water  control  structure,  and  Central 
Canal  Bridge  from  Va  hour  before  sunrise  to 
V2  hour  after  sunset  except  that  the  Highway 
94  Causeway  is  open  to  fishing  and  crabbing 
24  hours  per  day. 

3.  Herring  (alewife)  dipping  is  permitted 
from  March  1  to  May  15  only  from  sunrise 
to  sunset  or  as  posted. 

4.  All  fish  lines  and  crabbing  equipment 
must  be  attended. 

5.  Airboats  and  sailboats  are  not  permitted. 

6.  Bank  fishing  is  prohibited  along  the 
entrance  road  from  Highway  94  to  the  Refoge 
Headquarters. 

Pea  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition:  Fishing 
and  crabbing  are  prohibited  in  North  Tond, 
South  Pond  and  Newfield  impoundments. 

Pee  Dee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  condition:  Hunting  is  permitted 
from  opening  day  of  the  State  season  through 
the  last  Saturday  in  September. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Hunting  of  squirrel  is  permitted  for  14 
consecutive  days  beginning  Monday 
following  the  third  Saturday  in  November. 

2.  Hunting  of  quail  is  permitted  from 
February  1  through  February  14. 

3.  Hunting  of  rabbit  is  permitted  from 
February  15  through  the  end  of  the  State 
season. 

4.  Hunting  of  raccoon  and  opossum  is 
permitted  the  first  day  of  the  State  season 
through  the  third  Saturday  in  November. 
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G  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions:  Permits  are  required. 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  1 
through  October  IS. 

2.  Fishing  is  permitted  only  from  sunrise 
to  sunset 

3.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  on  Arrowhead 
Lake,  Andrews  Pond  and  Beaver  ponds. 

4.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

5.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

Roanoke  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  raccoon  and  opossum  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved) 

Swanquarter  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  swans,  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Only  portable  blinds  are  permitted. 

3.  Blinds  must  be  removed  from  the  refuge 
following  each  day’s  hunt. 

§32.53  North  Dakota. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Arrowwood  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B  Upland  Game  Hunting.  Hunting  of 
pheasant,  sharp-tailed  grouse,  partridge, 
rabbit  and  fox  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  from 
December  1st  through  the  end  of  the  regular 
seasons. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 

Audubon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 


1.  Refuge  and  State  permits  are  required  for 
the  first  one  and  a  half  days  of  the  State  gun 
season. 

2.  Hunting  with  bow  and  arrow  is 
permitted  only  from  noon  of  the  day 
following  the  close  of  the  State  deer  firearms 
season  through  the  close  of  the  State  archery 
season. 

D.  Sport  Fishing.  (Reserved] 

Chase  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Archery 
hunting  is  permitted  through  the  day  before 
the  opening  of  the  State  waterfowl  season, 
and  it  is  permitted  following  the  deer  gun 
season. 

D.  Sport  Fishing.  [Reserved] 

Des  Lacs  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Refuge  and  State  permits  are  required  for 
the  first  one  and  one  half  days  of  the  State 
gun  season. 

2.  Only  persons  with  valid  permits  are 
permitted  on  the  refuge  during  the  first  one 
and  one  half  days  of  the  season. 

3.  Archery  hunting  is  permitted  through 
the  day  before  the  opening  of  the  State 
waterfowl  season,  and  it  is  permitted 
following  deer  gun  season. 

D.  Sport  Fishing.  [Reserved] 

J.  Clark  Salyer  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of. the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge,  grouse  and  turkey  is 
permitted  on  designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 

Lake  Alice  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  mourning 
doves  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Possession  of  firearms  in  retrieving 
zones  is  prohibited. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  and  fox  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  archery  hunting  is  permitted  on  the 
refuge’s  Special  Archery  Unit. 

2.  Only  portable  devices  or  natural 
materials  for  temporary  blinds  and  tree 
stands  are  permitted. 


D.  Sport  Fishing.  [Reserved] 

Lake  Nettie  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds 
(Reserved] 

B.  Upland  Game  Hunting  (Reserved] 

G  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Archery  hunting  is  permitted  only 
from  noon  of  the  day  following  the  close  of 
the  State  deer  firearms  season  until  the  close 
of  the  State  archery  season. 

D.  Sport  Fishing.  [Reserved] 

Lake  Zahl  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasant,  sharp-tailed  grouse  and 
gray  partridge  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Only  steel  shot  may  be  possessed  and 
used. 

2.  Hunters  may  enter  the  refuge  on  foot 
only. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  archery  hunting  is  permitted. 

2.  Hunting  is  not  permitted  from  the 
opening  day  of  the  State  waterfowl  season 
through  the  close  of  the  State  deer  gun 
season. 

D.  Sport  Fishing.  [Reserved] 

Long  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasant,  sharp-tailed  grouse  and 
gray  partridge  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions:  Only  steel  shot  may  be  possessed 
and  used. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  the  refuge  subject 
to  the  following  condition:  Archery  hunting 
is  permitted  through  the  day  before  the 
opening  of  the  State  waterfowl  season  and  it 
is  permitted  following  the  deer  gun  season. 

D.  Sport  Fishing.  [Reserved] 

Lostwood  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
partridge  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  not  permitted  on  the  portion 
of  the  refuge  south  of  Highway  50  during  the 
State  deer  gun  season. 

2.  Hunting  is  permitted  on  the  portion  of 
the  refuge  north  of  Highway  50  only  after  the 
close  of  the  State  deer  gun  season. 

G  Big  Game  Hunting.  Hunting  of  deer  only 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Refuge  and  State  permits  are  required  for 
the  first  one  and  one  half  days  of  the  State 
gun  season. 

2.  Only  persons  with  valid  permits  are 
permitted  on  the  refuge  during  the  first  one 
and  one  half  days  of  the  season. 
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3.  Archery  hunting  is  permitted  through 
the  day  before  the  opening  of  the  State 
waterfowl  season,  and  it  is  permitted 
following  the  deer  gun  season. 

D.  Sport  Fishing.  [Reserved] 

Slade  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Archery  hunting  is  permitted 
through  the  day  before  the  opening  of  the 
State  waterfowl  season,  and  it  is  permitted 
following  the  deer  gun  season. 

D.  Sport  Fishing.  [Reserved] 

Tewaukon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasant  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  beginning 
the  third  day  after  the  start  of  either  the  State 
late  archery  deer  season  or  the  normal  State 
late  pheasant  whichever  is  later. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  only  during  the 
State  late  archery  deer  season. 

2.  In  those  years  when  a  pheasant  hunt  is 
permitted,  the  refuge  deer  season  closes  the 
day  before  the  pheasant  season  begins.  If  the 
State’s  late  pheasant  and  deer  seasons  begin 
on  the  same  day,  deer  hunting  only  is 
permitted  for  the  first  two  days  after  which 
the  refuge  pheasant  season  begins. 

D.  Sport  Fishing.  [Reserved] 

Upper  Souris  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
partridge  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Designated  areas  are  closed  during  the 
waterfowl  and  deer  gun  season. 

2.  Hunter  orange  vest  and  cap  are  required 
during  the  deer  seasons. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions:  Permits  are  required. 

D.  Sport  Fishing.  [Reserved] 

$32.54  Ohio. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Cedar  Point  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  allowed  from  June  1  through 
August  31  during  daylight  hours  only. 


2.  Boats  or  flotation  devices  are  not 
permitted. 

Ottawa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

Hunting  of  geese  and  ducks  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  allowed  from  June  1  through 
August  31  during  daylight  hours  only. 

2.  Boats  or  flotation  devices  are  not 
permitted. 

3.  Fishing  is  restricted  to  persons  16  years 
or  younger  or  65  years  or  older. 

§32.55  Oklahoma. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Little  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Access  is  limited  to  designated 
roads  and  trails. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  hogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  in  the  area 
designated  on  the  refuge  fishing  map 
brochure. 

2.  Access  to  refuge  fishing  is  limited  to 
designated  roads  and  trails. 

Optima  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  bobwhite  and  scaled  quail, 
cottontail  rabbit  and  jackrabbit  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Only  shotguns  and 
bows  and  arrows  are  permitted. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  white-tailed  deer  and  turkey  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  fall  turkey  hunting  is  permitted. 

D.  Sport  Fishing.  [Reserved] 

Salt  Plains  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  sandhill  cranes  and 
mourning  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Waterfowl  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  pheasant  is  permitted  on  designated 
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areas  of  the  refuge  subject  to  the  following 
condition:  Hunters  must  check  in  and  out  of 
the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  and  hogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  northern  portion  of  Great  Salt  Plains 
Reservoir  is  closed. 

2.  Fishing  is  permitted  from  April  1 
through  October  15. 

3.  The  use  of  firearms  for  taking  frogs  is  not 
permitted. 

4.  Trotlines  must  be  attended  daily  and 
removed  when  fishing  is  completed. 

5.  Trotlines  are  not  permitted  within  500 
feet  of  the  shoreline  of  the  Jet  Recreation 
Area. 

6.  Posts  used  to  secure  or  anchor  trotlines 
must  reach  a  minimum  of  two  feet  above  the 
water  surface  and  must  be  marked  so  that 
they  are  clearly  visible  to  boaters. 

7.  The  use  of  any  metallic  posts  or  stakes  . 
to  secure  or  anchor  hotlines  is  not  permitted. 

8.  Taking  any  type  of  bait  from  refuge  lands 
or  waters  is  not  permitted. 

Sequoyah  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  and  doves  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Waterfowl  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  quail  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Only  shotguns  and  bows 
and  arrows  are  permitted. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  Grogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  hogging  are  not  permitted 
in  the  posted  area  located  south  of  Vian 
Creek  to  Tuff  Ramp  and  north  along  the 
western  shore  of  Shally  Jones  Lake  to  the 
mouth  of  Horton  Slough  from  January  1 
through  February  15  and  October  1  through 
December  31. 

2.  Fishing  and  frogging  are  not  permitted 
in  the  Sandtown  Bottom  area  from  one  hour 
after  sunset  to  4:00. 

3.  The  use  of  firearms  for  taking  frogs  is  not 
permitted. 

Tishomingo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  and  waterfowl  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  Tishomingo  Wildlife  Management 
Unit  is  open  as  posted  by  signs  and/or 
indicated  on  refuge  leaflets,  permits  and 
maps. 

2.  In  Zone  1,  only  duck  and  coot  hunting 
is  permitted. 

3.  Duck  or  coot  hunters  may  not  use  or 
possess  more  than  25  shells  per  day. 

4.  Goose  hunting  is  only  permitted  in  Zone 
2  and  only  from  the  goose  blinds  provided. 

5.  Goose  hunters  may  not  use  or  possess 
more  than  6  shells  per  day. 
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6.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

7.  Waterfowl  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel  and  rabbit  is  permitted  on  the 
Tishomingo  Wildlife  Management  Unit  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunting  of  upland  game  is  not  permitted 
in  the  goose  hunting  zone  during  the  goose 
hunting  season. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  are  required  to 
check  in  and  out  of  the  hunt  area. 

D.  Sport  Fishing.  Fishing  and  hogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  frogging  are  permitted  on  all 
refuge  waters  from  March  1  through 
September  30  except  as  noted  below  in  (3). 

2.  Bank  fishing  and  hogging  are  permitted 
in  the  immediate  area  of  the  refuge 
headquarters  boat  launching  ramp.  Goose 
Pen  Pond,  Dick’s  Pond,  Big  Sandy  Creek,  Bell 
Creek  and  Rock  Creek  from  October  1 
through  the  last  day  of  February. 

3.  All  refuge  waters  are  closed  to  fishing 
during  the  special  fell  deer  hunts. 

4.  The  use  of  trotlines,  juglines,  throwlines 
and  other  set  tackle  is  permitted  only  in 
Cumberland  Pool  of  Lake  Texoma  and  the 
Washita  River  from  March  1  through 
September  30,  and  set  tackle  must  be 
removed  from  these  waters  by  October  1. 

5.  The  use  of  firearms  for  taking  frogs  is  not 
permitted. 

Washita  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese  and  sandhill  cranes  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunters  must  use  and  be  in  possession 
only  of  shells  containing  steel  shot. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Only  shotguns  and  bows  and 
arrows  are  permitted. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Fishing  and  frogging  are  permitted  from 
March  15  through  October  14  with  the 
exception  that  the  eastern  shore  of  Foss 
Reservoir  from  the  Lakeview  Recreation  Area 
to  the  Pitts  Creek  Recreation  Area  and  the 
eastern  bank  of  Pitts  Creek  are  open  to  bank 
fishing  and  frogging  year-round. 

2.  Access  to  fishing  and  frogging  is 
permitted  only  from  the  McClure,  Riverside, 
Owl  Cove,  Pitts  Creek  and  Lakeview 
Recreation  Areas  and  by  boat  from  Foss 
Reservoir. 

3.  Boats  and  other  flotation  devices  are  not 
permitted  on  refuge  waters  from  October  15 
through  March  14. 

4.  Trotlines  must  be  attended  daily  and 
must  be  removed  when  fishing  is  completed. 

5.  Taking  any  type  of  bait  from  refuge  lands 
and  waters  is  not  permitted. 


6.  The  use  of  firearms  for  taking  frogs  is  not 
permitted. 

Wichita  Mountains  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  elk  and 
white-tailed  deer  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fish  may  be  taken  only  with  pole  and 
line  or  rod  and  reel  except  that  in  Elmer 
Thomas  Lake  only,  nongame  fish  may  be 
taken  with  any  technique  permitted  by  State 
regulations. 

2.  Taking  any  type  of  bait  from  refoge  lands 
or  waters  is  not  permitted. 

3.  Taking  of  frogs  and  turtles  is  not 
permitted. 

$32.56  Oregon. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Ankeny  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  pigeons,  geese,  ducks, 
coots  and  common  snipe  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  An  advance  hunting  reservation/permit 
is  required  for  waterfowl,  coot  and  snipe 
hunting. 

2.  Dove  and  pigeon  hunters  must  check  in 
and  out  of  the  refoge  by  use  of  self-service 
permits. 

3.  Waterfowl,  coct  and  snipe  hunting  is 
permitted  only  on  Wednesdays,  Saturdays 
and  Sundays. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

5.  Waterfowl,  coot  and  snipe  hunters  may 
not  use  or  possess  more  than  25  shells  per 
day. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Bandon  Marsh  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe,  doves 
and  pigeons  is  permitted  on  designated  areas 
of  the  refuge. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Basket!  Slough  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 

1.  An  advance  hunting  reservation/permit 
is  required  for  waterfowl,  coot  and  snipe 
hunting. 

2.  Waterfowl,  coot  and  snipe  hunting  is 
permitted  only  on  Wednesdays,  Saturdays 
and  Sundays  until  noon. 


3.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Waterfowl,  coot  and  snipe  hunters  may 
not  use  or  possess  more  than  25  shells  per 
day. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Bear  Valley  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe,  doves 
and  pigeons  is  permitted  on  designated  areas 
of  the  refuge. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  only 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  opens  concurrent  with  the  State 
season  and  closes  October  31. 

2.  No  hunting  or  public  entry  of  any  kind 
is  permitted  from  November  1  to  March  31. 

D.  Sport  Fishing.  [Reserved] 

Cold  Springs  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day  and  New 
Year’s  Day. 

2.  Only  shoreline  hunting  is  permitted. 

3.  Waterfowl  hunters  are  required  to  space 
themselves  a  minimum  of  200  yards  apart. 

4.  The  use  of  boats  is  not  permitted. 

5.  The  refoge  is  closed  from  10  p.m.  to  5 
a.m. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day  and  New 
Year’s  Day. 

2.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

3.  Hunting  is  permitted  only  by  shotgun 
and  bow  and  flu-flu  arrow  beginning  at  noon 
each  day. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  September  30. 

2.  Bank  fishing  only  is  permitted  from 
October  1  through  the  last  day  of  February. 

3.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

Deer  Flat  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  geese,  ducks,  coots  and 
common  snipe  is  permitted  on  the  Snake 
River  sector  subject  to  the  following 
conditions: 

1.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 
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B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  the  Snake  River 
Sector  subject  to  the  following  condition: 
Hunting  is  not  permitted  from  February  1 
through  May  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunting  is 
permitted  only  on  the  Snake  River  Sector. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Shoreline  fishing  is  not 
permitted  on  the  islands  of  the  Snake  River 
Sector  from  February  1  through  May  31. 

Hart  Mountain  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reservedl 

B.  Upland  Game  Hunting.  Hunting  of 
partridge  and  quail  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer, 
antelope  and  bighorn  sheep  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  condition:  Fishing  is  permitted 
only  in  Rock  Creek,  Guano  Creek  and  Warner 
Pond. 

Klamath  Forest  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  The  use  of  air-thrust  and  inboard  water- 
thrust  boats  is  not  permitted. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Bank  fishing  is  permitted  in  the  borrow 
ditches  adjacent  to  the  Silver  Lake  Highway 
and  along  the  shoreline  of  Wocus  Bay. 

2.  The  use  of  boats  is  not  permitted. 

Lewis  and  Clark  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  snipe  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters  shall  possess  and  use,  while 
in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Lower  Klamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

2.  Decoys  may  not  be  set  in  retrieving 
zones, 

3.  The  use  of  air-thrust  and  inboard  water- 
thrust  boats  is  not  permitted. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  hunting  areas. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Malheur  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  geese,  ducks,  coots, 
common  snipe  and  pigeons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Motorized  boats  are  not 
permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  quail,  partridge,  coyote  and  rabbit 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  pheasant,  quail,  partridge 
and  rabbit  is  permitted  during  the  last  nine 
days  of  the  State  pheasant  season  in 
designated  zones  of  Blitzen  Valley  east  of 
Highway  205.  Hunting  is  also  permitted  on 
Malheur  Lake  during  the  waterfowl  hunting 
season. 

2.  Hunting  of  coyote  and  rabbit  is 
permitted  from  September  1  to  January  31  on 
the  refuge  area  west  of  Highway  205. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
antelope  is  permitted  on  designated  areas  of 
the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  during  the 
State  trout  season. 

2.  Boats  are  not  permitted,  except 
nonmotorized  boats  and  boats  with  electric 
motors  are  permitted  on  Krumbo  Reservoir. 

McKay  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 

1.  Permits  are  required  for  the  opening 
weekend  of  the  season. 

2.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day  and  New 
Year’s  Day. 

3.  Waterfowl  hunters  are  required  to  space 
themselves  a  minimum  of  200  yards  apart. 

4.  The  use  of  boats  is  not  permitted. 

5.  The  refuge  may  not  be  entered  before  5 
a.m. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required  for  both  days  on 
opening  weekend. 

2.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  [fey,  and  New 
Year’s  Day. 

3.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

4.  Hunting  is  permitted  by  shotgun  and 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 


following  condition:  Fishing  is  permitted 
from  Much  1  through  September  30. 

Sheldon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  grouse,  and  partridge  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
antelope  is  permitted  on  designated  areas  of 
the  refuge. 

D.  Sport  Fishing.  (Reserved] 

Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 

1.  Permits  are  required  for  hunting  on  the 
McCormack  Unit. 

2.  In  the  McCormack  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  and  New  Year’s 
Day. 

3.  Waterfowl  hunting  parties  in  the 
Boardman  Unit  are  required  to  space 
themselves  a  minimum  of  200  yards  apart. 

4.  Decoys,  boats  and  other  personal 
property  must  be  removed  from  the  refuge 
following  each  days  hunt 

5.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 

6.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

7.  The  refoge  is  closed  from  10  p.m.  to  5 
a.m.  except  for  the  Hunter  Check  Station 
parking  lot,  which  is  open  each  morning  two 
hours  prior  to  State  shooting  hours  for 
waterfowl. 

8.  Decoys,  boats  and  other  personal 
property  may  not  be  left  on  the  refoge 
overnight. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required  for  hunting  on  the 
McCormack  Unit  for  both  days  on  opening 
weekend. 

2.  In  the  McCormack  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year’s  Day. 

3.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

4.  Hunting  is  permitted  by  shotgun  and 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  refoge 
impoundments  and  ponds  from  February  1 
through  September  30.  Other  refoge  waters 
(Columbia  River  and  its  backwaters)  are  open 
in  accordance  with  State  regulations. 

2.  Only  non-motorized  boats  are  permitted 
on  refuge  impoundments  and  ponds. 

3.  Fishing  is  permitted  only  from  5  a.m.  to 
10  p.m. 

4.  Bowfishing  is  prohibited. 
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Upper  Klamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  The  use  of  air-thrust  and  inboard  water- 
thrust  boats  is  not  permitted. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  Pelican  Bay, 
Recreation  Creek,  Crystal  Creek,  Odessa 
Creek,  Thomas  Creek,  Pelican  Cut  and  that 
portion  of  Upper  Klamath  Lake  located  on 
the  east  side  of  the  refuge. 

2.  Motorized  boats  shall  not  exceed  10 
miles  per  hour  in  any  stream,  creek  or  canal 
and  on  that  portion  of  Pelican  Bay  west  of 

a  line  beginning  at  designated  points  on  the 
north  shore  of  Pelican  Bay  one-fourth  mile 
east  of  Crystal  Creek  and  extending  due  south 
to  the  opposite  shore  of  the  lake. 

William  L.  Finley  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  pigeons,  geese,  ducks, 
coots  and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  An  advance  hunting  reservation/ permit 
is  required  for  waterfowl,  coot  and  snipe 
hunting. 

2.  Dove  and  pigeon  hunters  must  check  in 
and  out  of  the  refoge  by  use  of  self-service 
permits. 

3.  Waterfowl,  coot  and  snipe  hunting  is 
permitted  only  on  Wednesdays,  Saturdays 
and  Sundays  until  noon. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

5.  Waterfowl,  coot  and  snipe  hunters  may 
not  use  or  possess  more  than  25  shells  per 
day. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Only  shotgun  and  archery  hunting  are 
permitted. 

2.  Hunters  must  check  in  and  out  of  the 
refoge  by  use  of  self-service  permits. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  Muddy  Creek 
from  the  beginning  of  the  State  trout  season 
in  April  through  October  31. 

2.  The  use  of  boats  is  not  permitted. 

$32.57  Pennsylvania. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Erie  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refoge  subject  to 
the  following  conditions: 


1.  Hunting  is  permitted  on  the  refuge  from 
September  1  through  the  end  of  February. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

3.  Only  motorless  boats  are  permitted  for 
waterfowl  hunting.  Boats  and  decoys  must  be 
removed  from  the  refoge  at  the  end  of  each 
day’s  hunt. 

B.  Upland  Game  Hunting.  Hunting  of 
grouse,  pheasant,  quail,  squirrel,  rabbit, 
woodchuck,  raccoon,  skunk,  fox  and 
opossum  is  permitted  on  designated  areas  of 
the  refoge  subject  to  the  following 
conditions: 

1.  Permits  are  required  for  hunting  fox  and 
raccoon. 

2.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

3.  Hunters,  during  the  State  firearm  deer 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Target  practice  or  random  shooting  is 
not  permitted. 

2.  The  construction  or  use  of  permanent 
blinds,  platforms  and  scaffolds  is  not 
permitted. 

3.  Hunters,  during  the  State  firearm  deer 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  during 
daylight  hours. 

2.  Boats  without  motors  are  permitted 
3,000  feet  (to  the  buoyline)  above  the  Pool  9 
dike  from  the  second  Saturday  in  June 
through  September  15. 

3.  Ice  Fishing  is  permitted  on  Pools  K  and 
9  when  conditions  are  safe. 

4.  Only  minnows  may  be  taken  as  bait  from 
refoge  lands  and  waters  and  a  special  use 
permit  is  required  for  taking  minnows. 

5.  A  permit  is  required  to  take  turtles. 

6.  The  taking  of  frogs  is  not  permitted. 

Tinicum  National  Environmental  Center 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  during 
daylight  hours  in  non-state-controlled  areas. 

2.  Boats  are  not  permitted. 

3.  Bow  fishing  is  not  permitted. 

4.  A  permit  is  required  to  take  turtles. 

5.  The  taking  of  frogs  is  not  permitted. 

$  32.58  Puerto  Rico.  [Reserved] 

§  32.59  Rhode  Island.  [Reserved] 

§32.60  South  Carolina. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Cape  Remain  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  rails  is  permitted  on  designated 
areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  ahd  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  squirrel  and  raccoon  is 
permitted  only  during  the  refuge  deer  season. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Two  six-day  hunts  are  permitted 
beginning  on  the  first  Mondays  in  November 
and  December. 

D.  Sport  Fishing.  Fishing,  crabbing,  and 
shell  fishing  are  permitted  on  designated 
areas  of  the  refoge  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  from  March  1 
through  September  30  only  from  sunrise  to 
sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  The  use  of  cast  nets  from  Moores 
Landing  Pier  is  not  permitted. 

Carolina  Sandhills  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  and  woodcock  is 
permitted  in  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required.  - 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  September  30  with  the  exception 
that  fishing  is  permitted  year-round  in  Lake 
Bee,  Lynches  River  and  the  Black  Creek 
Bridge  Areas  on  State  Road  33,  State  Road 
145,  Highway  1  and  Wire  Road. 

2.  Fishing  is  permitted  from  'A  hour  before 
sunrise  to  'A  hour  after  sunset. 

3.  Only  bank  fishing  is  permitted  with  the 
exception  that  nonmotorized  boats  and  boats 
with  electric  motors  are  permitted  in  Martins 
Lake,  Lake  Bee,  Lake  16,  Lake  17  and  May's 
Lake. 

4.  Fish  baskets,  nets,  set  hooks  and 
trotlines  are  not  permitted. 

Pinckney  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
condition:  Permits  are  required. 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


5095 


D  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round. 

2.  Fishing  is  only  permitted  from  boats, 
into  the  estuarine  waters  adjacent  to  the 
refuge.  ' 

Santee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks,  and  coots 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Waterfowl  hunting  is  permitted  only  in 
October  during  the  State  season. 

3.  Waterfowl  hunting  is  permitted  until 
noon  each  day. 

4.  The  refuge  dove  season  opens  with  the 
state  season  and  ends  September  30. 

5.  Permanent  blinds  are  not  permitted. 

6.  Decoys  and  non-native  blind  materials 
must  be  removed  from  the  refuge  following 
each  day’s  hunt. 

B.  Upland  Game  Hunting.  Hunting  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  inland  ponds 
only  from  sunrise  to  sunset  or  as  posted. 

2.  Fishing  is  permitted  in  Cantey  Bay, 
Black  Bottom,  Savannah  Branch  and  refuge 
ponds  and  impoundments  from  March  1 
through  September  30 

Savannah  National  Wildlife  Refuge 

Refer  to  §  32.29  Georgia  for  regulations. 

§  32.61  South  Dakota. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Lacreek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved! 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasant  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  special  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  [Reserved] 

Pocasse  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D  Sport  Fishing.  [Reserved] 


Sand  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reserved] 

Wauby  National  Wildlife  Refuge 

A  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reserved] 

§  32.62  Tennessee. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 
Chickasaw  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  waterfowl  is  permitted  until 
noon  each  day. 

2.  Only  portable  blinds  and  blinds  made  of 
native  vegetation  are  permitted. 

3.  Decoys  and  blinds  must  be  removed 
after  each  day’s  hunt. 

4.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  quail,  raccoon,  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Seasons  and  bag  limits  are  in  accordance 
with  State  regulations  for  the  Upper 
Anderson-Tully  Wildlife  Management  Area. 

2.  Hunting  of  upland  game,  except  raccoon, 
is  not  permitted  during  firearm  deer  hunts. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  [Reserved] 

Cross  Creeks  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Hunting  is  permitted  from  the  opening 
of  the  State  season  through  October  12. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Archery  hunting  is  permitted  during  the 
last  14  days  of  the  State  archery  season. 

2.  Tagging  and  checking  of  deer  at  a  State 
check  station  is  required. 

3.  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  refuge  pools  and 
reservoirs  from  March  1  through  October  31 
only  from  sunrise  to  sunset. 


2.  Boat  fishing  is  permitted  at  any  time  on 
Lake  Barkley  waters. 

3.  Trotlines,  limb  lines,  jugs  and  slat 
baskets  are  not  permitted  in  refuge  pools  and 
reservoirs. 

4.  Taking  of  frogs  is  not  permitted. 

5.  Boats  are  restricted  to  “slow  speed/ 
minimum  wake”  on  all  refuge  pools. 

6.  North  Cross  Creek,  Lee  Creek  and 
Commissary  Creek  areas  and  boat  ramps  to 
these  areas  are  closed  to  fishing  during  the 
refuge  waterfowl  hunt. 

7.  The  length  limit  for  largemouth  bass 
taken  from  Elk  and  South  Cross  Creeks 
reservoirs  is  less  than  12  inches  and  more 
than  15  inches.  Largemouth  bass  from  12 
inches  to  15  inches  must  be  immediately 
released  unharmed.  Possession  of  largemouth 
bass  between  12  and  15  inches  is  prohibited. 

Hatchie  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Gatne  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge, 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  Tuesdays, 
Thursdays,  and  Saturdays  until  noon. 

2.  Only  portable  blinds  and  blinds  made  of 
native  vegetation  may  be  used. 

3.  Portable  blinds  and  decoys  must  be 
removed  from  the  refuge  following  each  day’s 
hunt. 

4.  Hunters  will  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Upland 
game  hunting  is  not  permitted  during  the 
refuge  deer  archery  and  gun  hunting  seasons. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  Fishing  is  permitted  only  with  pole  and 
line  or  rod  and  reel. 

Lake  Isom  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B  Upland  Game  Hunting.  Hunting  of 
squirrels  and  raccoons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  from 
March  15  through  October  15  only  from 
sunrise  to  sunset. 

2.  Only  boats  with  motors  of  10 
horsepower  or  less  are  permitted. 

Lower  Hatchie  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunting  is  permitted  until  noon  each 
day. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 
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3.  Only  portable  blinds  and  blinds  made  of 
native  vegetation  are  permitted. 

4.  Portable  blinds  and  decoys  must  be 
removed  from  the  refuge  following  each  day’s 
hunt. 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
with  pole  and  line  or  rod  and  reel  only. 

Reelfoot  National  Wildlife  Refuge 

Refer  to  §  32.36  Kentucky  for  regulations. 

Tennessee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrels  and  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required  for 
the  turkey,  primitive  weapons  and 
conventional  gun  deer  hunts. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  portions  of  the  refuge  subject  to 
the  following  conditions: 

1.  The  Duck  River  Bottoms  and  Bussletown 
Unit  are  closed  to  boat  fishing  from 
November  1  through  March  15. 

2.  Swamp  Creek.  Botton  Ford  and 
Bennett’s  Creek  embayments  are  closed  to 
fishing  from  November  1  through  March  15. 

3.  Boats  are  restricted  to  “slow  speed/ 
minimum  wake”  on  all  refuge 
impoundments  open  to  fishing. 

$32.63  Texas. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Anahuac  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  to  hunt  on  certain 
portions  of  the  hunting  area  on  weekend 
days. 

2.  The  refuge  unit  located  north  of  Onion 
Bayou  and  Jackson  Ditch,  known  as  the  East 
Unit,  is  open  to  hunting  only  on  designated  * 
days  of  the  week.  Notice  of  actual  hunting 
days  is  issued  as  provided  in  50  CFR  25.31. 

3.  Hunting  is  permitted  until  noon. 

4.  Hunters  must  use  and  be  in  possession 
only  of  shells  containing  steel  shot. 

5.  Pits  and  permanent  blinds  are  not 
permitted. 

6.  The  refuge  unit  formerly  known  as  the 
Pace  Tract  is  open  to  hunting  every  day  of 
the  early  teal  season  and  regular  waterfowl 
season. 

7.  Only  shotguns  are  permitted. 

B.  Upland  Game  Hunting.  IReserved] 

C  Big  Game  Hunting.  (Reserved) 


D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions. 

1.  Boats  and  other  flotation  devices  are  not 
permitted  on  inland  waters.  Boats  may  be 
launched  from  the  refuge  into  East  Bay. 

2.  Fishing  is  permitted  only  with  pole  and 
line,  rod  and  reel  or  hand-held  line. 

3.  The  use  of  trotlines,  setlines,  bows  and 
arrows,  gigs,  or  spears  is  not  permitted  in 
inland  waters. 

Aransas  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Birds.  [Reserved) 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  od 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  entire  refuge  or  any  portion  thereof 
may  be  immediately  closed  to  hunting  in  the 
event  of  the  appearance  of  whooping  crane 
in  the  hunt  area. 

2.  Hunters  are  required  to  report  at 
designated  check  station(s)  upon  entering 
and  leaving  the  refuge. 

3.  Hunters  shall  be  at  least  12  years  of  age 
Hunters  between  the  ages  of  12  and  17 
(inclusive)  must  hunt  under  the  supervision 
of  an  adult  18  years  of  age  or  older. 

4.  Archery  hunting  is  permitted  for  nine 
consecutive  days  beginning  the  first  Saturday 
after  the  Monday  holiday  for  Columbus  Day 
in  October. 

5.  Archery  hunt  bag  limits  are  three  deer, 
no  more  than  two  bucks  per  hunter.  There  is 
no  limit  on  feral  hogs. 

6.  Permits  are  required  for  the  firearms 
hunt. 

7.  Firearms  hunting  is  permitted  for  five 
consecutive  one  day  hunts  beginning  the  first 
Wednesday  after  the  Veterans  Day  holiday  in 
November. 

8.  Firearms  hunters  must  wear  safety 
orange  cap  and  vest  while  in  hunt  units. 

9.  Firearms  hunt  bag  limit  is  two  deer  of 
either  sex  per  hunter.  There  is  no  limit  on 
feral  hogs. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  15 
through  October  15  from  sunrise  to  sunset. 

2.  Boat  launching  from  refuge  lands  is  not 
permitted. 

3.  Access  by  foot  to  bays  is  permitted  only 
at  designated  entry  points. 

4.  Fishermen  must  be  off  the  refuge  by 
dark. 

5.  Fishermen  must  satisfy  the  Entrance  Fee 
requirement  authorized  by  the  Emergency 
Wetlands  Resources  Act. 

Big  Boggy  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  geese,  ducks  and  coots  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Pits  and  permanent  blinds  are  not 
permitted. 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  (Reserved) 


D  Sport  Fishing  [Reserved) 

Brazoria  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions.' 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

2.  Pits  and  permanent  blinds  are  not 
permitted 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  oo 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  in  inland  waters 
is  permitted  onl>  in  Nick’s  Lake,  Salt  Lake 
and  Lost  Lake. 

Buffalo  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds 
[Reserved] 

B  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required, 

C.  Big  Game  Hunting.  [Reserved] 

D  Sport  Fishing.  [Reserved) 

Hagerman  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  are  required  to 
check  in  and  out  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  and  quail  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  hunt  area. 

2.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

3.  Upland  game  hunting  is  not  permitted 
during  the  regular  State  waterfowl  season. 

C.  Big  Game  Hunting.  Hunting  of  wbite- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following  special 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  All  refuge  waters  are  open  to  fishing 
from  April  1  through  September  30. 

2.  Fishing  is  restricted  to  the  shoreline  of 
Lake  Texoma  and  Big  Mineral  Creek  from 
October  through  March  31.  Lines  may  not  be 
attached  to  rubber  bands,  sticks,  poles,  trees 
or  other  fixed  objects  and  are  not  permitted 
in  refuge  ponds  or  impoundments. 

3.  Trotlines  may  be  strung  between 
anchored  floats  only.  Lines  may  not  be 
attached  to  rubber  bands,  sticks,  poles,  trees 
or  other  fixed  objects  and  are  not  permitted 
in  refuge  ponds  or  impoundments. 

4.  Fishing  is  not  permitted  from  bridges  or 
roadways. 

Laguna  Atascosa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
IReserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 
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2.  Archery  hunting  is  permitted  in  mid- 
October  on  specific  days  listed  in  the  refuge 
hunt  brochure. 

3.  Firearms  hunting  is  permitted  in  early 
December  on  specified  days  listed  in  the 
refuge  hunt  brochure. 

4.  The  firearms  hunt  bag  limit  is  two  deer 
per  hunter. 

5.  Hunters  must  wear  bag  hunter  orange 
caps  and  vests. 

6.  Deer  may  not  be  removed  from  the 
refuge  without  a  metal  transportation  seal 
being  attached  to  the  carcass  by  a  refuge 
officer. 

7.  Hunters  shall  be  at  least  12  years  of  age. 
Hunters  between  the  ages  of,  and  including, 
12  and  17  must  hunt  under  the  supervision 
of  an  adult  21  years  of  age  or  older. 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  only  permitted  by  pole  and 
line,  rod  and  reel,  or  hand-held  line.  Bait 
may  be  taken  with  cast  nets. 

2.  Crabs  may  be  taken  only  with  dip  net, 
setline,  hand-held  line,  gig  or  crab  trap. 

McFaddin  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  to  hunt  on  certain 
portions  of  the  hunting  area. 

2.  Hunting  is  permitted  only  on  designated 
days  of  the  weelL  Notice  of  actual  hunting 
days  is  issued  as  provided  in  50  CFR  25.31. 

3.  Hunting  is  permitted  until  noon  each 
day. 

4.  Use  of  airboats  is  permitted  only  in 
accordance  with  specific  guidelines  as 
provided  in  50  CFR  25.31. 

5.  Pits  and  permanent  blinds  are  not 

permitted.  ' 

6.  Use  of  airboats  is  permitted  only  in 
accordance  with  guidelines  provided  in  50 
CFR  25.31. 

7.  Only  shotguns  are  permitted. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  in  inland  waters  is  permitted 
only  with  pole  and  line,  rod  and  reel,  or 
hand-held  line. 

2.  The  use  of  trotlines,  setlines,  bows  and 
arrows,  gigs,  or  spears  is  not  permitted  in 
inland  waters. 

San  Bernard  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  for  hunting  in  the 
Special  Waterfowl  Hunting  Area  (SPWH). 

2.  The  refuge  is  closed  to  hunting  on 
Thanksgiving  and  Christmas  Days. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

4.  Pits  and  permanent  blinds  are  not 
permitted. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 


following  condition:  Fishing  in  inland  waters 
is  permitted  on  the  refuge  portions  of 
Cowtrap  Lake  and  Cedar  Lake  only. 

Texas  Point  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  designated 
days  of  the  week.  Notice  of  actual  hunting 
days  is  issued  as  provided  in  50  CFR  25.31. 

2.  Hunting  is  permitted  until  noon  each 
day. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

4.  Pits  and  permanent  blinds  are  not 
permitted. 

5.  Use  of  airboats  is  permitted  only  in 
accordance  with  specific  guidelines  issued  as 
provided  in  50  CFR  25.31. 

6.  Only  shotguns  are  permitted. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refiige 
subject  to  the  following  condition:  Fishing  in 
inland  waters  is  permitted  only  with  pole 
and  line,  rod  and  reel,  or  hand-held  line. 

$32.64  Utah. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Bear  River  Migratory  Bird  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  coots  and  tundra 
swans  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Fish  Springs  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Ouray  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge. 

D.  Sport  Fishing.  [Reserved] 


$32.65  Vermont. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Missisquoi  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  to  hunt  in  the 
Patrick  Marsh-Charcoal  Creek  Controlled 
Hunting  Area,  the  Junior  Waterfowl  Hunting 
Area,  and  the  Saxe’s  Pothole-Creek  and  Shad 
Island  Pothole  Hunting  Area. 

2.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day  on  the  Patrick  Marsh- 
Charcoal  Creek  Controlled  Hunting  Area,  the 
Junior  Waterfowl  Hunting  Area,  and  the 
Saxe’s  Pothole-Creek  and  Shad  Island 
Pothole  Hunting  Area. 

3.  Boats  are  required  for  access  to  the 
permit  areas. 

4.  Hunters  within  the  Patrick  Marsh 
Controlled  Hunting  Area  and  the  Junior 
Waterfowl  Area  must  provide  and  use  a 
minimum  of  six  decoys  and  hunt  within  50 
feet  of  these  decoys. 

5.  Hunters  within  the  Saxe's  Pothole-Creek 
and  Shad  Island  Pothole  Hunting  Area  and 
the  Maquam  Swamp  Hunting  Area  must  hunt 
with  one  retriever  per  hunting  party  of  up  to 
two  hunters  per  party. 

6.  No  permanent  blind  construction  or 
blind  staking  is  allowed  in  the  Delta 
Lakeshore  Hunting  Area,  the  Saxe’s  Pothole- 
Creek  and  Shad  Island  Pothole  Hunting  Area, 
and  the  Maquam  Swamp  Hunting  Area. 

7.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  The  use  of  rifles  is  not  permitted  on  that 
portion  of  the  refuge  lying  east  of  the 
Missisquoi  River. 

2.  Hunting  is  not  permitted  from  January 
1  through  August  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions. 

1.  Only  shotguns  may  be  used  on  that  part 
of  the  refiige  east  of  the  Missisquoi  River 
during  the  State  regular  season. 

2.  Hunters,  during  the  State  firearm  deer 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  fishing  is  permitted  only 
from  refuge  lands  along  Lake  Chamaplain 
and  the  Missisquoi  River. 

$32.66  Virginia. 

The  following  refuge  unite  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 
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Back  Bay  National  Wildlife  RaAige 

A.  Hunting  of  Migratory  Came  Birds. 
(Reserved! 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Only  shotguns  20  gauge  or  larger,  loaded 
with  buckshot  and/or  rifled  slugs,  and  bow 
and  arrow,  are  permitted. 

3.  Dogs  are  not  permitted. 

4.  Possession  of  loaded  firearms  or  nocked 
arrows  is  not  permitted  on  refuge  roads  or 
proclamation  waters. 

5.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  access  from  refuge  headquarters 
is  permitted  only  by  foot,  bicycle,  and  hand- 
launched  boat. 

2.  Launching  trailered  boats  in  the  refuge 
headquarters  area  is  not  permitted. 

Chincoteague  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required  on  the  nonguided 
public  hunting  areas  on  Wildcat  Marsh  and 
Morris  Island. 

2.  On  Wildcat  Marsh,  compartments  1-4 
are  reserved  for  guided  hunting  only,  with 
refuge-designated  commercial  guides. 

3.  Permanent  blinds  are  not  permitted  in 
public  hunting  areas. 

4.  Permanent  blinds  are  permitted  in 
compartments  1-4  on  Wildcat  Marsh  during 
the  season  but  must  be  removed  within  ten 
(10)  days  following  the  end  of  the  season. 

5.  Blind  sites  are  limited  to  one  party  of 
hunters,  with  a  maximum  of  4  hunters  per 
party. 

6.  Hunters  shall  possess  and  use  while  in 
the  field  only  non-toxic  shot. 

7.  Public  hunting  is  permitted  only  on 
Thursday,  Friday,  and  Saturday  during  the 
Virginia  waterfowl  season. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  sika  deer 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Dogs  are  not  permitted. 

3.  During  the  State  firearms  season,  hunters 
must  wear  in  a  conspicuous  manner  on  head, 
chest,  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing,  crabbing  and 
clamming  are  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
conditions: 

1.  Sport  fishing,  crabbing  and  clamming 
are  permitted  in  salt  water  areas  and  in  that 
portion  of  Swan  Cove  adjacent  to  Beach 
Road.  All  other  refoge  ponds,  impoundments 
and  channels  are  closed  to  these  activities. 

2.  Traps  and  crab  pots  must  be  attended. 


3.  A  permit  is  required  to  remain  on  the 
refoge  after  normal  closing  hour*. 

Great  Dismal  Swamp  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition: 

1.  Permits  are  required. 

2.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  buckshot  and/or  rifled  slugs,  and 
bows  and  arrows,  are  permitted. 

3.  Dogs  are  not  permitted. 

4.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

5.  Hunters  are  required  to  sign  in  and  out 
on  each  hunt  day. 

6.  Hunting  and/or  possession  of  loaded 
firearms  on  refoge  roads  and  road  rights-of- 
way  is  prohibited. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Boat  fishing  is  permitted  in  Lake 
Drummond  and  in  the  Feeder  Ditch  on  the 
east  side  of  the  lake  during  daylight  hours 
only. 

2.  Bank  fishing  is  not  permitted. 

3.  All  fishing  lines  must  be  attended. 

4.  A  permit  is  required  for  vehicular  access 
to  the  boat  ramp  on  Interior  Ditch  Road  on 
the  west  side  of  Lake  Drummond  from  April 
1  through  June  15. 

Mason  Neck  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

3.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refoge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  shotguns  20  gauge  or  larger  loaded 
with  buckshot  are  permitted. 

3.  Dogs  are  not  permitted. 

4.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  at  the  end  of  each 
hunting  day. 

5.  Shotgun  hunters  must  wear  in  a 
conspicuous  manner  on  head,  chest,  and 
back  a  minimum  of  400  square  inches  of 
solid-colored  hunter  orange  clothing  or 
material. 

D.  Sport  Fishing.  (Reserved] 

Presquile  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  One  deer  of  either  sex  may  be  taken. 

3.  Dogs  are  not  permitted. 

4.  Only  shotguns,  20  gauge  or  larger, 
leaded  with  buckshot  and/or  rifled  slugs,  and 
bows  and  arrows,  are  permitted. 

5.  Shotgun  hunters  must  remain  on  their 
assigned  stand  unless  tracking  or  retrieving  a 
wounded  deer. 


6.  Archers  must  remain  on  their  assigned 
stand  from  Vi  hour  before  sunrise  to  10:00 
a.m.,  after  which  time  they  may  hunt 
anywhere  within  the  hunt  area. 

7.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  (Reserved] 

132.67  Washington. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Columhia  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 

1.  Permits  are  required  for  hunting  in  Farm 
Unit  226-227. 

2.  In  Marsh  Unit  I  and  Farm  Unit  226-227, 
hunting  is  permitted  only  on  Wednesdays, 
Saturdays  and  Sundays. 

3.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  quail,  partridge  and  rabbit  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  Hunting  of  upland  game  birds  and  rabbit 
is  permitted  only  during  State  seasons  that 
run  concurrently  with  the  State  waterfowl 
season. 

2.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition:  Only 
shotgun  and  archery  hunting  are  permitted. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1 .  Nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  on  Upper  and 
Lower  Hampton,  Hutchinson,  Royal  and 
Shiner  Lakes. 

2.  Motorized  and  nonmotorized  boats  are 
permitted  on  all  other  refuge  waters  open  to 
fishing  except  in  Marsh  Units  I  and  II. 

3.  Marsh  Units  I  and  II  are  restricted  to 
shoreline  fishing  only. 

4.  The  taking  of  bullfrogs  is  prohibited. 

Conboy  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  pigeons,  geese,  ducks, 
coots,  and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
grouse,  pheasant,  quail  and  partridge  is 
permitted  on  designated  areas  of  the  refoge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refoge. 

D.  Sport  Fishing.  IReserved] 

Julia  Butler  Hansen  Refuge  for  the 
Columbian  White-Tail  Deer 

A.  Hunting  of  Migratory  Game  Birds.  (Open 
but  without  refuge-specific  regulations.] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 
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D.  Sport  Fishing.  [Reserved] 

McNary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Advance  reservations  are  required  for 
hunting  refuge  farm  circles  in  the  McNary 
Division. 

2.  In  the  McNary  Division,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas  Day 
and  New  Year’s  Day. 

3.  Only  the  five  most  upstream  islands  on 
the  Hanford  Islands  Unit  are  open  to  hunting. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot 

5.  Hunters  may  not  enter  or  be  on  the 
refuge  between  one  hour  after  sunset  and  S 
a.m.  or  leave  decoys,  boats,  and  other 
personal  property  on  the  refuge  overnight. 

6.  Hunters  in  marked  hunt  site  area  must 
hunt  within  fifty  (SO)  feet  of  designated  blind 
sites  except  when  shooting  to  retrieve 
crippled  birds. 

7.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 

8.  On  Youth  Hunt  Day  only  youth  aged  10 
through  17  accompanied  by  an  adult  18  or 
older  may  hunt. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  by  shotgun  and 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

2.  In  the  McNary  Division,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year’s  Day. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  McNary,  Hanford 
Islands  and  Strawberry  Island  Divisions  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  on  the  Hanford 
Islands  and  Strawberry  Island  Divisions  from 
July  1  through  September  30. 

2.  Fishing  is  permitted  on  the  McNary 
Division  from  February  1  through  September 
30. 

3.  The  use  of  boats  and  other  flotation 
devices  is  not  permitted  on  the  McNary 
Division. 

4.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

5.  Bowfishing  is  prohibited. 

Ridgefield  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  An  advance  permit  is  required  to  hunt 
before  10  a.m. 

2.  Hunting  is  permitted  every  other  day  as 
prescribed  by  the  refuge  hunt  schedule. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

4.  Hunters  may  not  use  or  possess  more 
than  20  shells  per  day. 

5.  A  recreational  user  fee  is  required  prior 
to  hunting. 


6.  Hunting  is  permitted  only  from  assigned 
blinds  except  when  shooting  to  retrieve 
crippled  birds. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  frogging  are  only  permitted 
from  March  1  through  September  30. 

2.  Fishing  and  frogging  are  only  permitted 
during  daylight  hours. 

Toppenish  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  snipe  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  within  50  feet 
of  designated  blind  sites  except  when 
shooting  to  retrieve  crippled  birds. 

2.  Hunters  may  not  use  or  possess  more 
than  20  shells  per  day. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  is  permitted  only  by  shotgun  or 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

2.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  In  the  Paterson  Slough  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year's  Day. 

2.  Waterfowl  hunters  must  space 
themselves  a  minimum  of  200  yards  apart. 

3.  The  refuge,  including  parking  sites,  is 
closed  from  10  p.m.  to  5  a.m.  Decoys,  boats 
and  other  personal  property  may  not  be  left 
on  the  refuge  overnight. 

4.  Hunters  may  not  use  or  possess  more 
than  20  shells  per  day. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

6.  Digging  or  hunting  from  pit  blinds  is 
prohibited. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  is  permitted  only  by  shotgun  or 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

2.  In  the  Paterson  Slough  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year’s  Day. 

3.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  by  shotgun  only 
beginning  at  noon  each  hunt  day. 

2.  In  the  Paterson  Slough  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 


Sundays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year’s  Day. 

D.  Sport  Fishing.  Refer  to  §  32.56  Oregon 
for  regulations. 

Willapa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Hunting  in  the  Riekkola  Unit  is 
permitted  only  on  Wednesdays  and 
Saturdays. 

3.  A  recreation  user  fee  is  required  prior  to 
entrance  into  the  Riekkola  Unit  hunting  area. 

4.  Hunters  may  not  use  or  possess  more 
than  10  shells  per  day  on  the  Riekkola  Unit. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non¬ 
toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of  blue 
and  ruffed  grouse  is  permitted  on  the  Long 
Island  Unit  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

C.  Big  Game  Hunting.  Hunting  of  deer,  elk 
and  bear  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

3.  Hunting  is  permitted  only  on  the  Long 
Island  Unit. 

D.  Sport  Fishing.  [Reserved] 

f  32.68  WMt  Virginia. 

[Reserved) 

$32.69  Wisconsin. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Fox  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 

.  conditions: 

1.  Permits  are  required. 

2.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

D.  Sport  Fishing.  [Reserved] 

Horicon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Only  participants  in  the  refuge’s  Young 
Wild  Fowlers  program  are  permitted  to  hunt. 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasant,  gray  partridge,  squirrel  and 
cottontail  rabbit  is  permitted  subject  to  the 
following  condition:  Hunting  is  permitted 
from  the  opening  of  the  respective  State 
season  through  the  State  deer  firearms 
season. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
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of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  only  during  the 
early  archery  and  State  firearms  seasons. 

2.  The  construction  and  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

3.  All  stands  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  15 
through  September  15. 

2.  Only  bank  fishing  is  permitted. 

Necedah  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
only  on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of  wild 
turkey,  ruffed  grouse,  gray  squirrel,  fox 
squirrel,  cottontail  rabbit,  snowshoe  hare, 
and  raccoon  only  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  During  the  State  waterfowl  hunting 
season,  guns  must  be  unloaded  or  cased  in 
the  retrieval  zone  of  Refuge  Area  5. 

2.  During  the  spring  turkey  hunting  season 
only,  persons  having  an  unexpired  State 
Spring  Turkey  Permit  in  possession  may 
enter  and  hunt  wild  turkeys  in  Refuge  Area 

3. 

3.  Refuge  Area  3  is  open  to  hunting  after 
the  State  deer  gun  season  through  the  end  of 
the  respective  State  seasons  or  until  February 
28,  whichever  occurs  first. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  with  a  loaded  rifle  or  shotgun 
within  50  feet  of  the  centerline  of  all  refuge 
roads  or  trails,  as  shown  on  the  refuge 
hunting  leaflet  or  discharging  these  weapons 
from,  across,  down,  or  alongside  these  roads 
and  trails  is  prohibited. 

2.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

3.  All  stands  must  be  removed  from  the 
refuge  following  each  day’s  hunt. 

4.  Refuge  Areas  1, 2, 4, 5,  and  6  are  open 

to  deer  hunting  during  the  State  gun  and  both 
early  and  late  archery  seasons. 

5.  Refuge  Area  3  is  open  to  deer  hunting 
during  the  State  gun  and  late  archery  season. 

6.  Target  or  practice  shooting  is  not 
permitted. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  Areas  1,  2, 4  and 
5  according  to  State  seasons  and  regulations, 
except  that  the  Suk  Ceraey  Pool  in  Area  5  is 
open  only  from  December  15  through 
September  15. 

2.  Fishing  is  permitted  in  all  waters  of  Area 
3  that  are  located  south  of  the  Turkey  Track 


Road  and  north  of  the  Sprague-Mather  Road 
including  the  Goose  and  Sprague  Pools  from 
December  15  through  March  15  and  from 
June  1  through  September  15. 

3.  Non-motorized  boats  are  permitted  in  all 
areas  that  are  open  at  the  time  of  fishing. 

Trempealeau  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasant,  ruffed  grouse,  gray  and  fox 
squirrels  and  cottontail  rabbits  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Hunting  is  permitted 
only  on  that  portion  of  the  refuge  lying  north 
and  west  of  the  Green  Bay  and  Western 
Railroad  right-of-way. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  A  refuge  permit  is  required  for  archery 
hunting,  and  a  valid  State  permit  for  Quota 
Area  61B  is  required  for  the  firearms  deer 
hunt. 

2.  Firearms  hunting  is  permitted  during  the 
first  two  days  of  the  State  firearms  deer 
season.  The  taking  of  deer  is  permitted  only 
by  shotgun  or  muzzleloader. 

3.  Archery  hunting  is  permitted  only 
during  the  December  State  season,  and  only 
on  part  of  the  refuge  lying  west  of  the  auto 
tour  road. 

4.  The  construction  or  use  of  permanent 
blinds,  platforms,  or  ladders  is  not  permitted. 

5.  Portable  blinds,  or  platforms  must  be 
removed  from  the  refuge  after  each  day’s 
hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  hand-powered  craft  and  boats 
using  trolling  motors  are  permitted. 

2.  Fishing  from  boats  is  not  permitted  from 
October  10  through  November  30. 

$32.70  Wyoming. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

National  Elk  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
fReserved] 

B.  Upland  Game  Hunting.  [Reservedl 

C.  Big  Came  Hunting.  Hunting  of  elk  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunters  may  not  be  let  out  of  vehicles 
on  refuge  roads. 

3.  Shooting  from  or  across  refuge  roads  and 
parking  areas  is  not  permitted. 


4.  The  use  of  citizen  band  (CB)  radios  in 
the  hunt  area  is  not  permitted. 

D.  Sport  Fishing.  (Reserved] 

Pathfinder  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of 
pronghorn  antelope  and  deer  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved] 

Seeds ka dee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  mourning 
doves  is  permitted  on  designated  areas  of  the 
refuge. 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  (Reservedl 

D.  Sport  Fishing.  (Reserved] 

$  32.71  Pacific  Islands  Territory. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Johnston  Atoll  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing,  lobstering  and 
shell  and  coral  collecting  are  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Lobsters  of  3  V«  inch  carapace  length  or 
more  may  be  taken  from  the  lagoon  area  from 
September  1  through  May  31,  but  not  by 
spearing;  no  female  lobsters  bearing  eggs  may 
be  taken  at  any  time. 

2.  The  use  of  nets,  except  throw  nets,  is 
prohibited. 

3.  Taking  of  fish  by  the  use  of  spear  "guns’’ 
is  prohibited.  Hand-propelled  spears  or 
"Hawaiian  Slings"  consisting  of  a  single  shaft 
propelled  by  a  rubber  tube  are  permitted  for 
underwater  taking  of  fish. 

PART  33— {REMOVED] 

2.  Part  33  is  removed. 

Dated:  December  31, 1992. 

Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  93-483  Filed  1-15-93;  8:45  am] 

BILLING  COOC  4310-S6-M 


Tuesday 

January  19.  1993 


Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  68 

List  of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention;  Requirements  for  Petitions; 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 

[A-9 1-7468;  FRL-4553-3] 

List  of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention;  Requirements  for  Petitions 
under  Section  112(r)  of  the  Clean  Air 
Act  as  Amended 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Clean  Air  Act 
Amendments  of  1990,  signed  into  law 
on  November  15, 1990,  include 
provisions  for  chemical  accident 
prevention.  The  Environmental 
Protection  Agency  is  proposing  a  list  of  ' 
regulated  substances  and  threshold 
quantities  as  required  under  section 
112(r)  of  the  Clean  Air  Act  as  amended. 
The  list  is  composed  of  three  distinct 
categories:  list  of  100  toxic  substances, 
list  of  62  flammable  substances  (gases 
and  volatile  liquids),  and  commercial 
explosives  as  defined  by  the  Department 
of  Transportation  (DOT)  in  Division  1.1 
(explosives  with  mass  explosion 
hazard);  individual  explosives  are  not 
included.  The  list  and  threshold 
quantities  will  determine  the  need  for 
owners  and  operators  of  facilities  to 
comply  with  future  regulations 
addressing  the  prevention  and  detection 
of  accidental  releases  to  be  proposed 
later.  EPA  is  also  publishing  the 
requirements  for  the  petition  process 
that  will  be  used  to  add  or  delete 
chemicals  from  the  final  list. 

DATES:  Comments  must  be  submitted  on 
or  before  March  22, 1993.  EPA  plans  to 
hold  at  least  one  public  hearing;  date, 
time  and  location  will  be  published 
shortly  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed 
or  submitted  to:  Environmental 
Protection  Agency.  Air  Docket  (LE-131), 
Attn:  Docket  No.  A-91-74,  Waterside 
Mall,  401  M  St.  SW.,  Washington,  DC 
20460.  Comments  must  be  submitted  in 
duplicate. 

Docket:  Supporting  information  used 
in  developing  this  proposed  rule  is 
contained  in  Docket  No.  A-91-74.  This 
docket  is  available  for  public  inspection 
and  copying  between  8:30  a  m.  and  12 
noon,  and  between  1:30  and  3:30  p.m., 
Monday  through  Friday  at  the  address 
listed  below.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rodriguez,  (202)  260-7913, 
Chemical  Emergency  Preparedness  and 
Prevention  Office.  OS-120, 


Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460,  or 
the  Emergency  Planning  and 
Community  Right-to-Know  Hot  Line  at 
1-800-5 3 5-0202 . 
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I.  Introduction 

A.  Statutory  Authority 

This  notice  of  proposed  rulemaking 
(NPRM)  is  being  issued  under  section 
112(r)  of  the  Clean  Air  Act  (CAA  or  Act) 
as  amended  (42  U.S.C.  7412,  7601). 

B.  Background 

Public  awareness  of  the  potential 
danger  from  accidental  releases  of 
hazardous  chemicals  has  increased  over 
the  years  as  serious  chemical  accidents 
have  occurred  around  the  world  (e.g., 
the  1974  explosion  in  Flixborough, 
England,  and  the  1976  release  of  dioxin 
in  Seveso,  Italy).  Public  concern 
intensified  following  the  1984  release  of 
methyl  isocyanate  in  Bhopal,  India, 
which  killed  more  than  2,000  people 
living  near  the  facility.  A  subsequent 
release  from  a  chemical  facility  in 
Institute,  West  Virginia,  sent  more  than 
100  people  to  the  hospital  and  made 
Americans  aware  that  such  incidents 
can  and  do  happen  in  the  United  States. 

In  response  to  this  public  concern  and 
the  hazards  that  exist,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
began  its  Chemical  Emergency 
Preparedness  Program  (CEPP)  in  1985, 
as  part  of  the  Agency's  Air  Toxics 
Strategy.  CEPP  was  a  voluntary  program 
to  encourage  state  and  local  authorities 
to  identity  hazards  in  their  areas  and  to 
plan  for  chemical  emergency  response 
actions.  In  1986,  Congress  adopted 


many  of  the  elements  of  CEPP  in  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA), 
also  known  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA  Title  HI).  EPCPA  (SARA 
Title  III)  requires  states  to  establish  state 
and  local  emergency  planning  groups, 
namely,  the  State  Emergency  Response 
Commissions  (SERCs)  and  the  Local 
Emergency  Planning  Committees 
(LEPCs),  to  develop  emergency  response 
plans  for  each  community.  EPCRA 
(SARA  Title  in)  requires  facilities  to 
provide  information  on  the  hazardous 
chemicals  they  have  on  site;  the 
information  collected  is  available  to  the 
public  through  the  SERC/LEPC 
structure.  This  information  forms  the 
foundation  of  both  the  emergency 
response  plans  and  the  public-industry 
dialogue  on  risks  and  risk  reduction. 

EPCRA  (SARA  Title  ffl)  did  not 
mandate  that  facilities  establish 
accident  prevention  programs.  However, 
Congress  acknowledged  the  importance 
of  accident  prevention  by  requiring 
EPA,  under  EPCRA  (SARA  Title  HI) 
section  305(b),  to  conduct  a  review  of 
emergency  systems  to  monitor,  detect, 
and  prevent  chemical  accidents.  The 
final  report  to  Congress,  Review  of 
Emergency  Systems  (EPA,  1988), 
concluded  that  the  prevention  of 
accidental  releases  requires  an 
integrated  approach  that  considers 
technologies,  operations,  and 
management  practices.  The  report 
emphasized  the  importance  of 
management  commitment  to  safety. 

Although  EPCRA  (SARA  Title  III)  did 
not  directly  address  accident 
prevention,  EPA  recognized  that 
prevention,  preparedness,  and  response 
form  a  continuum.  Therefore,  in  1986, 
EPA  established  a  chemical  accident 
prevention  program  to  collect 
information  on  chemical  accidents  and 
work  with  other  groups  to  increase 
knowledge  of  prevention  practices  and 
encourage  industry  to  improve  safety  at 
facilities.  Under  this  program,  EPA 
developed  its  Accidental  Release 
Information  Program  (ARIP)  to  collect 
data  on  the  causes  of  chemical  accidents 
and  the  steps  facilities  take  to  prevent 
recurrences.  EPA  also  developed  a 
program  for  conducting  chemical  safety 
audits  at  facilities.  Through  the  audit 
program,  EPA  headquarters  and  regional 
staff  as  well  as  state  and  local  officials 
learned  about  integrated  approaches  to 
process  safety  from  facilities.  EPA  has 
also  worked  with  trade  associations, 
professional  organizations,  labor, 
environmental  groups,  and  other 
Federal  agencies  to  determine  how  best 
to  reach  smaller  operations,  which  the 
section  305(b)  study  indicated  are  less 
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aware  of  risks  than  larger  facilities.  EPA 
has  also  been  an  active  participant  in 
international  efforts  related  to  chemical 
accident  prevention,  particularly 
through  the  Organization  for  Economic 
Cooperation  and  Development  (OECD), 
which  has  held  five  international 
workshops  from  1989  through  1991  to 
discuss  issues  related  to  accident 
prevention,  preparedness,  and  response, 
and  has  developed  guidelines  for 
member  countries. 

In  addition  to  EPA’s  work  in  this  area, 
other  agencies  and  states  have 
developed  programs  related  to  chemical 
accident  prevention.  Recently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  has 
promulgated  a  final  rule  on  chemical 
process  safety  management  (57  FR  6356, 
February  24, 1992).  Three  states — New 
Jersey,  California,  and  Delaware — have 
adopted  regulations  requiring  facilities 
to  prepare  and  implement  risk 
management  plans.  A  fourth  state, 
Nevada,  has  recently  enacted  legislation 
on  chemical  process  safety  management. 
Professional  and  trade  organizations 
have  also  developed  programs  in  this 
area.  For  example,  the  Center  for 
Chemical  Process  Safety  of  the 
American  Institute  of  Chemical 
Engineers  has  published  guidance  on 
the  management  of  chemical  process 
safety.  The  Chemical  Manufacturers’ 
Association  has  adopted  a  Responsible 
Care™  program,  which  all  members 
must  comply  with  to  maintain 
membership.  The  American  Petroleum 
Institute  has  developed  a  similar 
program,  Management  of  Process 
Hazards;  Recommended  Practice  750 
(RP  750),  for  its  members.  In  1982,  the 
European  Community  adopted  the 
Seveso  Directive  (82/501/EEC,  as 
amended),  which  requires  facilities 
handling  certain  chemicals  to  develop  a 
safety  report  that  is  similar  to  a  risk 
management  plan. 

II.  Clean  Air  Act  Amendments  of  1990 
(CAAA) 

In  the  Clean  Air  Act  Amendments  of 
1990  (CAAA),  signed  into  law  on 
November  15, 1990,  Congress  added 
paragraph  (r)  to  section  112  for  the 
prevention  of  chemical  accidents.  The 
goals  of  the  chemical  accident 
prevention  provisions  are  to  focus  on 
chemicals  that  pose  a  significant  hazard 
to  the  community  should  an  accident 
occur,  to  prevent  their  accidental  release 
and  to  minimize  the  consequences  of 
such  releases. 

Section  112(r)  of  the  CAA  has  a 
number  of  provisions.  It  establishes  a 
general  duty  for  owners  and  operators  of 
stationary  sources,  who  produce, 
process,  handle,  or  store  substances 


listed  under  section  112(r)(3)  and  any 
other  extremely  hazardous  substances, 
to  comply  and  perform  specific 
activities  to  prevent  and  mitigate 
accidental  releases.  The  general  duty 
requirements  apply  to  stationary  sources 
regardless  of  the  quantity  of  substances 
managed  at  the  facility.  Activities  such 
as  hazards  identification  using 
appropriate  hazard  assessment 
techniques,  designing,  maintaining  and 
operating  a  safe  facility,  and  minimizing 
the  consequences  of  accidental  releases 
if  they  occur  would  be  essential 
activities  that  must  be  performed  to 
satisfy  the  general  duty  requirements. 
Owners  and  operators  of  these 
stationary  sources  are  required  in  the 
CAA  to  conduct,  in  the  same  manner 
and  to  the  same  extent  as  OSHA's 
general  duty  clause  in  section  654  of 
title  29  of  the  United  States  Code,  these 
activities  as  a  matter  of  general  business 
practice. 

Section  112(r)(3)  of  the  CAA  requires 
EPA  to  promulgate,  by  November  15, 
1992,  a  list  of  at  least  100  substances 
(“regulated  substances”)  that  are  known 
to  cause,  or  may  be  reasonably 
anticipated  to  cause,  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment  if  accidentally 
released.  EPA  is  required  to  set 
threshold  quantities  for  each  listed 
substance.  Under  CAA  section  112(r)(7), 
the  Act  requires  EPA  to  promulgate,  by 
November  15, 1993,  reasonable 
regulations  and  appropriate  guidance  to 
provide  for  the  prevention  and  detection 
of  accidental  releases  and  for  responses 
to  such  releases.  The  accident 
prevention  regulations  will  apply  to 
stationary  sources  that  have  present 
more  than  a  threshold  quantity  of  a 
regulated  substance.  These  regulations 
shall  address,  as  appropriate,  the  use, 
operation,  repair,  and  maintenance  of 
equipment  to  monitor,  detect,  inspect, 
and  control  releases,  including  training 
of  personnel  in  the  use  and  maintenance 
of  equipment  or  in  the  conduct  of 
periodic  inspections.  The  regulations 
shall  include  requirements  for  a  risk 
management  plan  (RMP).  The  RMP  shall 
include  a  hazard  assessment,  a 
prevention  program,  and  a  response 
program.  The  proposed  rule  for  the  Risk 
Management  Program  requirements  will 
be  published  in  the  Federal  Register  in 
the  future. 

The  Act  establishes  a  Chemical  Safety 
and  Hazard  Investigation  Board  to 
investigate  (or  cause  to  be  investigated) 
chemical  accidents  at  facilities  and 
recommend  to  Congress,  Federal,  state, 
local  authorities,  and  the  public  actions 
that  can  be  taken  to  improve  chemical 
safety.  Under  the  Act,  EPA  is  authorized 
to  conduct  studies  related  to  accidental 


releases,  including  research  on  hazard 
assessments,  hydrogen  fluoride,  and  air 
dispersion  modeling. 

The  CAAA  also  require  OSHA  to 
promulgate  a  chemical  process  safety 
rule  (CAAA  section  304)  to  protect 
employees  from  hazards  associated  with 
accidental  releases  of  highly  hazardous 
chemicals  in  the  workplace.  OSHA 
promulgated  a  final  rule  (57  FR  6356, 
February  24, 1992)  requiring  a  chemical 
process  safety  management  program  for 
any  process  involving  a  highly 
hazardous  chemical  at  or  above  a 
specified  threshold  quantity.  The  rule 
applies  to  a  list  of  highly  hazardous 
toxic  and  reactive  substances  at 
particular  threshold  quantities, 
flammable  liquids  or  flammable  gases  in 
quantities  of  10,000  pounds  or  more  and 
to  the  manufacture  of  explosives  and 
pyrotechnics. 

III.  List  of  Substances  and  Thresholds 

A.  Introduction 

The  Act  requires  EPA  to  promulgate, 
no  later  than  November  15, 1992,  an 
initial  list  of  at  least  100  substances  that, 
in  the  event  of  an  accidental  release,  are 
known  to  cause  or  may  reasonably  be 
anticipated  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment.  An  accidental 
release  is  defined  under  the  Act  as  “an 
unanticipated  emission  *  *  *  into  the 
ambient  air  from  a  stationary  source.”  In 
developing  this  list,  EPA  shall  use,  but 
is  not  limited  to,  the  list  of  extremely 
hazardous  substances  (EHSs) 
promulgated  under  EPCRA  (SARA  Title 
III)  section  302. 

Congress  listed  the  following  16 
substances  to  be  included  in  the  initial 
list  (the  Chemical  Abstracts  Service 
(CAS)  Registry  number  is  provided  in 
parentheses): 
chlorine  (7782-50-5), 
ammonia  and  anhydrous  ammonia 
(7664-41-7), 

methyl  chloride  (74-87-3), 
ethylene  oxide  (75-21-8), 
vinyl  chloride  (75-01-4), 
methyl  isocyanate  (624-83-9), 
hydrogen  cyanide  (74-90-8), 
hydrogen  sulfide  (7783-06-4), 
toluene  diisocyanate,  represented  by: 

— toluene  2,4-diisocyanate  (584-84-9) 
— toluene  2,6-diisocyanate  (91-08-7) 
— toluene  diisocyanate,  mixed 
isomers  (26471-62-5) 
phosgene  (75-44-5), 
bromine  (7726-95-6). 
anhydrous  hydrogen  chloride  (7647-01- 
0). 

hydrogen  fluoride  (7664-39-3), 
anhydrous  sulfur  dioxide  (7446-09-5), 
and 

sulfur  trioxide  (7446-11-9). 
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No  air  pollutant  for  which  a  national 
rimary  ambient  air  quality  standard 
as  been  established  shall  be  included 
on  the  list,  with  the  exception  of 
anhydrous  sulfur  dioxide  and  sulfur 
trioxide,  which  must  be  included.  No 
substances  regulated  under  title  VI  of 
the  Act  as  amended  shall  be  included 
on  the  list.  Title  VI  covers  ozone 
depleters,  primarily  chlorofiuorocarbons 
(CFCs)  and  halons. 

The  list  of  chemicals  proposed  today 
will,  when  final,  identify  stationary 
sources  that  will  be  covered  by  chemical 
accident  prevention  regulations 
subsequently  adopted  under  section 
112(r)  of  the  Act.  The  list  of  substances 
is  intended  to  focus  accidental  release 
prevention  efforts  on  those  stationary 
sources  and  substances  that  pose 
significant  hazards  to  the  community.  ' 
EPA  strongly  emphasizes,  however,  that 
the  chemicals  proposed  today  for  listing 
are  not  the  only  substances  that  may 
pose  a  threat  to  communities  upon 
release.  There  are  large  numbers  of 
compounds  and  mixtures  in  commerce 
in  the  United  States  that  in  specific 
circumstances  could  be  considered  toxic 
or  otherwise  dangerous;  however,  it 
would  not  be  feasible  to  include  all  such 
substances  and  circumstances.  The 
proposed  list  represents  only  the  first 
step  toward  development  of  an  effective 
accidental  release  prevention  effort  by 
facilities.  Without  a  preliminary  list  of 
this  kind,  it  would  be  more  difficult  for 
facilities  to  identify  chemical  hazards 
with  the  potential  to  affect  the 
community.  This  list  should  serve  as  a 
focus  in  initiating  prevention  efforts;  it 
is  not  a  list  of  all  substances  that  could 
be  considered  for  chemical  accident 
prevention.  Similarly,  the  threshold 
quantities  being  proposed  may  not 
always  represent  a  level  below  which  no 
hazard  exists.  Although  stationary 
sources  will  be  required  to  comply  with 
the  provisions  for  accidental  release 
prevention  only  if  they  have  listed 
substances  in  quantities  exceeding  the 
threshold  quantity,  it  does  not  mean 
that  these  substances  in  smaller 
quantities  represent  no  potential  hazard 
to  the  community.  Also,  stationary 
sources  have  a  general  duty  to  comply 
and  perform  activities  to  prevent  and 
mitigate  accidental  releases  regardless  of 
the  quantity  of  the  substance  handled 
on  site. 

EPA  is  proposing  a  list  of  100  acutely' 
toxic  substances,  62  flammable  gases 
and  volatile  flammable  liquids,  and  high 
explosives  as  a  category.  Proposed 
threshold  quantities  for  toxic  substances 
are  based  on  a  ranking  method  that 
considers  each  substance’s  toxicity  and 
potential  to  become  airborne  and 
disperse.  The  proposed  threshold 


quantity  for  flammable  substances  is 
based  on  the  quantity  that  potentially 
might  be  involved  in  a  vapor  cloud 
explosion.  The  proposed  threshold 
quantity  for  high  explosives  is  based  on 
the  quantity  that  could  produce 
potentially  lethal  blast  waves  from  an 
explosion  at  a  distance  of  100  meters. 
The  presence  of  a  threshold  quantity  at 
a  stationary  source  would  be 
determined  based  on  the  maximum 
quantity  in  a  single  process. 

B.  Factors  Considered  in  Defining  List 
Criteria 

Under  CAA  section  112(r)(4),  the 
factors  to  be  considered  in  listing 
substances  are:  (a)  The  severity  of  acute 
adverse  health  effects  associated  with 
accidental  releases  of  the  substance,  (b) 
the  likelihood  of  accidental  releases  of 
the  substance,  and  (c)  the  potential 
magnitude  of  human  exposure  to 
accidental  releases  of  the  substance.  The 
Act  specifies  that  the  Administrator 
shall  use,  but  is  not  limited  to,  the  list 
of  extremely  hazardous  substances 
(EHSs)  under  EPCRA  (SARA  Title  Iff) 
section  302  for  purposes  of 
promulgating  the  list.  The  Act  also 
requires  that  regulations  establishing  the 
list  shall  include  an  explanation  of  die 
basis  for  establishing  the  list. 

EPA  reviewed  a  number  of  existing  or 
proposed  chemical  lists  associated  with 
other  accident  prevention,  preparedness 
and  response  programs  to  evaluate 
criteria  for  listing  regulated  substances. 
These  lists,  which  are  related  to  safety 
and  the  protection  of  human  health  and 
the  environment,  included  several  EPA 
lists,  lists  developed  by  other  Federal 
agencies,  lists  developed  under  state 
programs,  and  lists  developed  under 
international  programs. 

The  chemical  lists  reviewed  were: 

•  The  EPCRA  (SARA  Title  ED)  Section 
302  List  of  Extremely  Hazardous 
Substances 

•  The  EPCRA  (SARA  Title  HI)  Section 
313  List  of  Toxic  Chemicals 

•  The  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  Section  102  Hazardous 
Substances  List 

•  The  Clean  Air  Act  Section  112(b) 
List  of  Hazardous  Air  Pollutants 

•  The  Department  of  Transportation’s 
(DOT)  Toxic  by  Inhalation  Lists 

•  OSHA’s  Proposed  List  for  Process 
Safety  Management  Regulations 1 

•  The  New  Jersey  Acute  Toxic 
Catastrophe  List 


1  EPA’s  analysis  was  based  on  OSHA’s  proposed 
rule  (SS  PR  29150,  July  17, 1990).  OSHA  has  since 
published  a  final  standard  (57  PR  6350,  February 
24.1992). 


e  The  List  from  the  European 
Community’s  (EC)  Seveso  Directive 
(subsequently  revised) 
e  The  Delaware  Prevention 
Regulations  List 
e  The  National  Fire  Protection 
Association ’8  (NFPA)  Fire  Hazard 
Properties  of  Flammable  Liquids,  Gases, 
and  Volatile  Solids 
e  Flammable  Gases  and  Volatile 
Flammable  Liquids  from  the  DOT 
Hazardous  Materials  Table 
The  criteria  used  for  the  development 
of  these  lists  were  reviewed  to 
determine  whether  they  were  related  to 
the  factors  mandated  by  Congress  for  list 
development  under  CAA  section  112(r). 
Acute  toxicity  was  generally  considered 
in  developing  these  lists  of  chemicals, 
but  some  also  used  flammability  and 
explosivity  as  criteria  for  regulating 
chemicals.  Several  lists  used  a  measure 
of  dispersibility  (equilibrium  vapor 
pressure)  in  combination  with  acute 
toxicity.  Furthermore,  some  programs 
used,  either  exclusively  or  in  part, 
criteria  rather  than  lists  to  define 
covered  chemicals. 

The  EPCRA  (SARA  Title  III)  section 
302  list,  the  DOT  toxic  by  inhalation 
list,  the  New  Jersey  acute  toxic 
catastrophe  list,  the  Delaware 
prevention  regulations  list,  and  the  list 
from  the  European  Community’s  (EC) 
Seveso  Directive  are  all  based  on  some 
measures  of  toxicity  and  the  potential 
for  a  chemical  to  become  airborne.  The 
CERCLA  list  is  not  based  solely  on  an 
airborne  criterion,  but  rather  is  based  on 
a  combination  of  statutory  requirements 
and  criteria.  OSHA’s  list  is  based  on  a 
review  of  chemical  lists  compiled  by  a 
number  of  Federal  and  state  agencies 
and  other  organizations  (i.e.,  EPA,  DOT, 
the  World  Bank,  NFPA,  the  Health  and 
Safety  Commission  of  the  United 
Kingdom,  and  the  states  of  Delaware 
and  New  Jersey)  and  it  includes 
chemicals  listed  for  toxicity  and 
reactivity,  as  well  as  criteria  listings  for 
flammability  and  explosivity.  NFPA’s 
list  was  developed  by  committee  and 
includes  a  compilation  of  data  from 
various  sources.  Listed  chemicals  are 
ranked  according  to  their  flammability, 
reactivity,  and  health  hazards;  the 
flammability  rankings  are  based 
primarily  on  flash  point  and  boiling 
point.  EPA  reviewed  the  DOT 
Hazardous  Materials  Table,  which  lists 
materials  regulated  in  transportation,  to 
identify  flammable  substances.  The 
Hazardous  Materials  Table  includes 
hazard  classes  and  packing  groups- 
assigned  according  to  the  major  hazards 
of  the  substances.  For  flammable 
liquids,  packing  groups  are  assigned 
primarily  by  flash  point  and  boiling 
point 
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EPA’s  review  of  the  CAA  section 
112(b)  list  of  hazardous  air  pollutants 
and  of  the  EPCRA  (SARA  Title  III) 
section  313  list  of  toxic  chemicals 
indicated  that  both  of  these  lists  focus 
on  routine  emissions  rather  than 
accidental  releases.  The  CAA  section 
112(b)  list  is  aimed  at  controlling 
routine  emissions  of  hazardous  air 
pollutants;  the  EPCRA  (SARA  Title  m) 
section  313  list  focuses  on  all  emissions, 
and  is  aimed  at  development  of 
information  on  releases  to  the 
environment  over  time.  Although  both 
of  these  lists  include  chemicals  that 
have  adverse  health  effects  from  short¬ 
term  exposure,  the  majority  of  the 
chemicals  listed  have  the  potential  for 
producing  adverse  effects  from  long¬ 
term  exposure  rather  than  short-term 
exposure.  Adverse  health  effects  from 
long-term  exposure  are  an  important 
consideration  when  dealing  with 
routine  emissions,  but  are  not  the 
primary  concern  in  the  event  of  an 
accidental  release.  Therefore,  EPA 
determined  that  the  CAA  section  112(b) 
list  and  the  EPCRA  (SARA  Title  III) 
section  313  list  were  not  of  particular 
relevance  to  the  development  of  the  list 
under  CAA  section  112(r),  which 
focuses  on  the  prevention  of 
catastrophic  accidental  releases. 

The  factors  specified  for  consideration 
in  list  development  cover  a  broad 
spectrum  (see  CAA  section  112(r)(4)); 
therefore,  the  Agency  set  out  to  define 
these  factors  more  specifically  in 
relation  to  accidental  releases.  The 
Agency’s  definitions  are  discussed 
below. 

Severity  of  Acute  Adverse  Health  Effects 

The  severity  of  acute  adverse  health 
effects  can  be  related  to  the  inherent 
hazards  of  the  substances  of  interest, 
such  as  the  toxicity  of  a  substance 
resulting  in  lethal  effects.  Accidental 
releases  would  most  likely  lead  to  short¬ 
term  exposure  of  the  public,  which 
could  cause  both  immediate  and 
delayed  toxic  effects.  Acute  adverse 
health  effects  also  could  result  from 
other  inherent  hazards,  such  as  the 
flammability  of  the  substance,  or 
whether  the  substance  is  highly 
reactive.  The  phenomena  associated 
with  these  hazards  could  be,  for 
example,  radiant  heat  from  a  chemical 
fire  or  blast  waves  from  an  explosion  of 
a  chemical. 

As  confirmed  by  a  review  of  death 
and  injury  events  in  EPA’s  Acute 
Hazardous  Events  (AHE)  database,  the 
Emergency  Response  Notification 
System  (ERNS)  database,  the  Accidental 
Release  Information  Program  (ARIP) 
database,  and  other  accident  data,  the 
physical  state  (liquid,  solid,  gas)  and 


physical/chemical  properties  (toxicity, 
flammability,  explosivity,  and  volatility) 
of  released  substances  are  important 
factors  in  the  actual  severity  of  the 
release.  These  data  show  that  deaths 
and  injuries  from  accidental  releases  of 
chemicals  are  strongly  correlated  with 
these  factors.  Because  physical  state  and 
physical/chemical  properties  are  linked 
to  severity  as  well  as  likelihood  and 
potential  magnitude  of  human  exposure 
(discussed  below),  EPA  is  proposing  to 
give  these  factors  substantial  weight  in 
selecting  its  proposed  list  of  regulated 
substances. 

Likelihood  of  Release 

There  are  many  measures  and 
surrogates  that  can  be  used  to  define  the 
likelihood  of  an  accidental  release.  The 
likelihood  of  a  chemical  being 
accidentally  released  can  be  related  to 
typical  usage  and  handling  scenarios, 
such  as  equipment  commonly  used  in 
typical  facility  operations.  Ubiquitous 
substances,  because  of  greater  handling 
and  use,  may  have  a  greater  potential  for 
an  accidental  release.  A  history  of  a 
large  number  of  accidents  in  the  past, 
for  example,  may  be  an  indicator  of  an 
existing  hazard  related  to  a  particular 
substance  and  its  potential  to  be 
involved  in  accidental  releases  in  the 
future.  Chemicals  that  are  found  in  large 
volumes  at  many  locations  and 
chemicals  that  are  particularly  prevalent 
(commodity  chemicals,  for  example) 
may  be  more  likely  to  be  involved  in 
accidental  releases  than  small-volume, 
less  commonly  used  chemicals.  All  of 
these  factors  may  be  relevant  in 
determining  the  likelihood  of  accidental 
release  for  particular  chemical 
substances.  However,  the  Agency  also 
believes  that  there  may  be  limitations  to 
reliance  on  these  factors,  questions  on 
the  amount,  validity,  and  reliability  of 
existing  accident  history  data,  and 
questions  about  the  practicability  of 
incorporating  factors  that  may  vary  from 
site  to  site  (e.g.,  facility  operations  or 
type  of  equipment)  in  criteria  for  a 
national  list. 

Likelihood  can  also  be  related  to  the 
possibility  of  the.chemical  becoming 
airborne  and  having  an  effect  beyond 
the  facility  fenceline  in  the  event  of  an 
accidental  release.  This  likelihood  can 
be  related  to  its  physical/chemical 
properties.  Specific  data  indicators  can 
include  physical  state  (gas,  liquid,  or 
solid)  and  vapor  pressure.  Although  it  is 
not  impossible  for  solids  and  non¬ 
volatile  liquids  to  become  airborne  in  an 
explosion,  gaseous  substances  and 
vapors  from  volatile  liquids  are  more 
likely  to  be  released  to  air  and  have  an 
effect  beyond  the  facility  fenceline. 
Because  the  chemical  and  physical 


properties  of  the  substances  under 
review  are  finked  to  both  the  likelihood 
and  the  severity  of  chemical  accidents, 
EPA  believes  that  these  two  factors 
deserve  the  greatest  weight  in 
determining  its  proposed  fist  of 
substances.  EPA  solicits  comments  on 
other  factors  accounting  for  severity  and 
likelihood  of  a  release  that  might  be 
used  to  determine  the  fist  of  substances. 
EPA  also  solicits  comments  on  the 
availability  of  data  to  support  the  use  of 
such  factors. 

Magnitude  of  Human  Exposure 

For  purposes  of  today’s  proposal  EPA 
considers  the  magnitude  of  human 
exposure  associated  with  accidental 
releases  to  be  related  to  the  severity  of 
the  health  effects  (hazards)  and  the 
likelihood  of  a  release  (the  likelihood 
that  a  release  will  have  an  effect  on  the 
population  or  environment  beyond  the 
facility  fenceline).  This  definition  of 
magnitude  of  exposure  is  somewhat 
different  from  the  traditional  risk 
assessment  definition  of  human 
exposure,  which  relates  magnitude  of 
exposure  to  the  population  and 
sensitive  environments  that  may  be 
affected  by  a  release  from  a  specific  site. 
EPA  solicits  comments  on  the  relative 
merits  of  using  the  Agency’s  approach 
as  a  surrogate  measure  of  the  magnitude 
of  human  and  environmental  exposure 
and  requests  commenters  to  submit  any 
suggested  method  for  determining 
magnitude  of  human  or  environmental 
exposure  to  accidental  releases  of 
hazardous  substances. 

The  Agency  recognizes  factors  that 
might  affect  the  magnitude  of  human 
exposure  could  be  site-specific  or 
accident-specific,  and  could  vary  widely 
by  location  and  incident.  Proximity  to 
population  centers  and  weather 
conditions,  for  example,  may  play  a  role 
in  the  magnitude  of  accidental  releases. 
EPA  believes  that  these  and  other  site- 
specific  factors  are  difficult  to  use  in 
determining  national  criteria.  EPA 
solicits  comments  on  these  and  any 
other  factors  and  any  supporting  data 
which  may  be  useful  in  selecting  the  fist 
of  substances. 

EPA  has  also  estimated,  through 
analysis  of  information  collected 
through  the  Accidental  Release 
Information  Program  (ARIP)  database  for 
some  of  the  fisted  toxics,  the  likelihood 
that  releases  of  those  toxics  reported 
will  result  in  human  or  environmental 
impacts  including  injury, 
hospitalization,  death,  soil 
contamination,  vegetation  damage, 
groundwater  contamination,  fire, 
evacuations,  and  sheltering  in  place.  In 
these  events,  the  actual  human  or 
environmental  exposure  level  is  not 
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precisely  known  and  is  not  predictable 
with  any  degree  of  confidence  because 
of  many  site-specific  factors  that 
influence  the  result.  However,  for 
purposes  of  this  proposal,  the  level  of 
severity  or  degree  of  hazard  for  the 
particular  substance  that  generated  the 
off-site  impact  is  known  such  that  the 
severity  of  the  health  effect  and  the 
likelihood  of  release  has  been  used  as  a 
surrogate  for  the  actual  human  exposure 
level.  EPA  requests  comments  ana  any 
additional  data  which  could  improve 
our  assessment  of  human  exposure. 

C.  Criteria  Options  Considered 
The  CAA  mandates  EPA  to  develop  a 
list  of  substances  based  on  specified 
criteria,  namely  severity  of  adverse 
health  effects,  likelihood  of  accidental 
releases,  and  potential  magnitude  of 
human  exposure.  The  Act  also  mandates 
the  inclusion  of  16  substances  in  this 
list;  these  substances  serve  as  the 
starting  point  for  the  development  of  the 
full  list  of  regulated  substances.  The 
Agency  identified  additional  substances 
based  on  similarities  with  the  mandated 
substances  and  the  selection  criteria 
specified  in  the  Act.  The  options 
considered  for  the  selection  criteria 
accounted  for  the  inherent  hazards  of 
the  substances  to  be  listed,  as  well  as  for 
the  potential  these  hazards  have  to 
affect  the  community  in  case  of  an 
accidental  release.  The  hazards 
considered  include  toxicity, 
flammability,  reactivity,  explosivity, 
and  radioactivity,  all  of  which  can  result 
in  acute  effects  from  short  term 
exposures.  Substances  were  identified 
for  each  of  these  hazards,  but,  in 
addition,  the  Agency  considered  the 
potential  impact  that  the  identified 
substances  would  have  on  the 
community  in  case  of  a  release.  Each 
hazard,  and  its  potential  to  pose  a  threat 
to  the  community,  was  evaluated 
independently  of  any  other  hazard, 
because  of  the  difficulties  of  addressing 
all  possible  combinations  of  hazards.  A 
group  of  toxic  substances,  a  group  of 
flammable  substances,  and  a  group  of 
explosive  substances  are  being  proposed 
in  today’s  rule  for  addition  to  the  16 
mandated  substances  in  the  Act. 

EPA  is  proposing  to  focus  on  acute 
effects  from  short-term  exposure  to 
toxics  as  one  priority  for  development  of 
this  list  because  these  effects  are 
believed  to  be  of  immediate  concern 
beyond  the  fenceline  in  case  of  an 
accidental  release.  EPA  is  proposing  to 
list  100  acutely  toxic  substances.  EPA  is 
also  proposing  to  consider  the  physical 
hazards  of  flammable  and  explosive 
substances  because  these  effects  may 
have  an  impact  on  the  community 
beyond  the  fenceline  in  the  event  of  an 


accidental  release.  For  flammable 
chemicals,  EPA  is  focusing  on  the 
effects  of  blast  waves  from  vapor  cloud 
explosions,  because  such  effects  appear 
to  have  the  potential  to  affect  the 
community  beyond  the  fenceline.  A  list 
of  62  flammable  gases  and  volatile 
flammable  liquids  is  proposed.  EPA 
considers  commercial  high  explosives, 
which  have  the  potential  to  detonate,  to 
be  the  explosive  substances  with  the 
greatest  potential  to  affect  the 
community;  commercial  high  explosives 
are  proposed  for  listing  as  a  category. 
EPA  also  considered,  based  on  analyses 
of  accident  history  data,  the  relationship 
between  past  accidental  releases  of 
toxic,  flammable,  and  explosive 
substances  and  their  associated  human 
and  environmental  effects,  as  a  tool  to 
determine  the  likelihood  that  future 
events  could  have  similar  impacts.  EPA 
seeks  comments  on  this  approach.  EPA 
has  also  attempted  to  exclude 
substances  from  the  list  that  are  not  in 
production  (or  imported)  or  that  are  not 
handled  in  commercial  quantities. 

1.  Toxicity 

To  account  for  the  severity  of  acute 
health  effects  from  accidental  releases  of 
toxic  chemicals,  EPA  is  proposing  to  list 
a  subset  of  the  chemicals  already 
identified  as  EHSs  on  the  basis  of  acute 
toxicity  (lethality)  under  EPCRA  (SARA 
Title  III)  section  302.  For  purposes  of 
criteria  for  listing,  severity  of  acute 
adverse  health  effects  from  toxic 
chemicals  was  considered  to  be  best 
measured  by  the  concentration  or  dose 
level  that  could  cause  death  or  serious, 
irreversible  health  effects  after  a  short 
exposure.  Chemicals  not  on  the  EHS 
list,  but  listed  under  other  programs, 
also  were  reviewed  to  determine 
whether  there  were  other  chemicals  that 
should  be  considered  for  listing  on  the 
basis  of  the  EHS  acute  toxicity  criteria. 

EPA  believes  that  using  the  EHS  list 
to  identify  priority  chemicals  for  the 
accidental  release  prevention  provisions 
is  a  reasonable  approach.  The  statute 
directed  EPA  to  use  the  EHS  list  as  a 
starting  point  for  the  regulated 
substance  list.  The  EHS  list  is  intended 
to  identify  chemicals  that  could  cause 
serious  irreversible  health  effects  from 
accidental  releases  because  of  their 
acute  toxicity.  The  list  has  been  revised 
over  the  years  based  on  reviews  of 
toxicity  data.  EPA  believes  that  the  EHS 
list  provides  an  appropriate  basis  for 
identifying  acutely  toxic  chemicals  for 
the  list  for  accidental  release 
prevention. 

Chemicals  are  listed  under  section 
302  on  the  basis  of  animal  test  data, 
using  the  criteria  listed  below.  These 
criteria  are  discussed  in  more  detail  in 


Technical  Guidance  for  Hazards 
Analysis  (December  1987),  a  guidance 
document  developed  by  EPA  in 
conjunction  with  the  Federal  Emergency 
Management  Agency  (FEMA)  and  DOT. 
EPA  also  included  on  the  EPCRA 
(SARA  Title  HI)  section  302  list 
chemicals  that  are  less  toxic  than  those 
meeting  these  criteria  but,  because  of 
their  known  toxicity  and  high 
production  volume,  may  pose  a  threat  to 
the  community. 

The  acute  toxicity  criteria  are; 
Inhalation  LCjo^0.5  milligrams  per  liter 
of  air  (for  exposure  timers  hours), 
or 

Dermal  LDso£50  milligrams  per 
kilogram  of  body  weight,  or 
Oral  LDjo£25  milligrams  per  kilogram  of 
body  weight 

where  LC$o  is  the  median  lethal 
concentration,  or  the  concentration  in 
air  at  which  50  percent  of  the  test 
animals  died,  and  LDso  is  the  median 
lethal  dose,  or  the  dose  that  killed  50 
percent  of  the  test  animals.  In  the 
absence  of  LC50  or  LD$o  data,  LCu,  or 
LDlo  data  were  used  for  listing,  where 
LClo  is  the  lethal  concentration  low,  or 
the  lowest  concentration  in  air  at  which 
any  test  animals  died,  and  LDuo  is  the 
lethal  dose  low,  or  the  lowest  dose  that 
killed  any  test  animals. 

In  addition,  EPA  chose  to  focus  on 
physical  state,  vapor  pressure,  and 
accident  history  in  setting  criteria 
related  to  the  likelihood  of  accidental 
releases  for  toxic  chemicals.  A  vapor 
pressure  criterion  of  0.5  millimeters  of 
mercury  (mm  Hg)  under  ambient 
conditions  is  proposed  for  toxic  liquids. 
This  criterion  captures  most  toxic 
substances  that  have  relatively  low 
volatility  but  may  still  pose  an  airborne 
hazard  in  case  of  an  accidental  release. 
Congress  mandated  the  listing  of 
toluene  diisocyanate,  which  has  a 
relatively  low  ambient  vapor  pressure; 
therefore,  EPA  believes  it  is  appropriate 
to  set  the  vapor  pressure  criterion  at  a 
level  that  would  include  on  the  list 
other  toxic  liquids  with  relatively  low 
volatility,  similar  to  toluene 
diisocyanate  that  also  have  accident 
history.  Chemicals  on  the  EHS  list  that 
are  gases  under  ambient  conditions  and 
liquids  meeting  the  vapor  pressure 
criterion  of  0.5  mm  Hg  were  considered 
for  listing.  Additional  chemicals  were 
identified  on  the  basis  of  high 
production  volume  and  history  of 
accidents  involving  death  or  injury. 

EPA  also  analyzed  data  in  the  ARIP 
database  and  attempted  to  establish  a 
relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  that  have  had 
significant  accidental  releases  and  the 
probability  that  the  release  will  result  in 
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damaging  and  environmental  effects. 
Using  the  ARIP  data,  EPA  developed 
estimates  of  the  probabilities  that 
releases  of  those  toxic  substances 
reported  through  ARIP  would  result  in 
human  or  environmental  impacts.  In 
this  way,  EPA  attempted  to  measure  the 
potential  magnitude  of  the  impacts 
resulting  horn  an  accidental  release  of  a 
listed  toxic  suhstance  as  it  relates  to 
certain  chemical  accident  prevention 
requirements  at  facilities  that  handle 
these  substances.  EPA  seeks  comments 
on  which  type  of  data  (i.e.,  relationship 
between  accidental  releases  and  human 
and  environmental  impacts,  accident 
history,  physical/chemical  properties) 
or  combination  of  data  could  be  used  to 
evaluate  the  magnitude  of  human 
exposure  for  toxics. 

EPA  is  focusing  on  acute  toxicity  to 
identity  toxic  chemicals  as  a  priority  for 
listing,  because  acute  toxicity  is  of  the 
most  immediate  concern  in  an 
accidental  release.  However,  there  are  a 
number  of  other  possible  health  effects 
criteria  that  might  be  considered  at  a 
future  time  for  listing  hazardous 
substances,  including  non-lethal  acute 
health  effects  and  chronic  health  effects, 
e.g.,  lung  damage,  reproductive  and 
developmental  toxicity,  and 
neurological  effects.  EPA  invites 
comments  on  methods  to  evaluate 
substances  on  the  basis  of  these  health 
effects  and  on  how  to  rank  substances 
listed  on  these  bases. 

2.  Flammability 

EPA  also  considered  physical  hazards 
of  chemicals  in  relation  to  acute  health 
effects.  EPA  is  currently  reviewing  the 
EPCRA  (SARA  Title  ID)  section  302  list 
of  chemicals  and  considering  the 
addition  of  chemicals  to  that  list  based 
on  explosivity,  flammability,  and 
reactivity.  EPA  has  published  an 
advance  notice  of  proposed  rulemaking 
(55  FR  35012,  August  27,1990)  on 
physical/chemical  property  criteria  for 
adding  chemicals  to  the  section  302  list. 
The  notice  announced  the  availability  of 
technical  background  documents  on  the 
potential  criteria  for  listing  explosives 
and  flammables.  The  Agency  is 
proposing  substances  for  listing  today 
based  on  the  analysis  conducted  in  its 
review  of  the  EPCRA  (SARA  Title  HI) 
section  302  list.  The  analysis  of 
flammables  and  explosives  conducted 
in  support  of  listing  under  section  302 
has  been  reviewed  by  EPA’s  Science 
Advisory  Board.  Results  of  additional 
analysis  that  may  be  carried  out  as  a 
result  of  that  review  in  support  of  the 
EPCRA  (SARA  Title  01)  section  302  list 
review  will  be  considered  prior  to 
publication  of  a  final  rule. 


EPA’s  analysis  of  historical  data  on 
accidental  releases  cf  flammable 
chemicals  indicate  that  vapor  cloud 
explosions  may  pose  the  most  serious 
hazard  from  a  flammable  substance  to 
the  community.  The  heat  effects  of  a  fire 
involving  a  flammable  liquid  or  gas,  or 
of  a  fireball  from  a  boiling  liquid* 
expanding  vapor  explosion  (BLEVE),  do 
not  have  a  severe  impact  for  as  great  a 
distance  from  the  source  as  the  blast 
effects  of  a  vapor  cloud  explosion  of  the 
same  quantity  of  a  flammable  substance. 
For  example,  a  1988  vapor  cloud 
explosion  at  a  refinery  in  Louisiana, 
involving  C3  hydrocarbons  (primarily 
propane),  caused  damage  up  to  six  miles 
away.  Based  on  the  results  of  EPA 
modeling  of  flammable  hazards  and 
analysis  of  the  literature,  a  clear 
distinction  can  be  made  between  the 
results  for  flammable  substances  that 
boil  at  temperatures  below 
approximately  37°  C  and  higher  boiling 
flammable  substances.  Analysis  of  other 
classification  schemes  and  regulations 
indicates  that  flammable  gases  and 
volatile  flammable  liquids  are  the 
flammable  materials  considered  of 
greatest  concern  by  agencies  and 
organizations  such  as  DOT,  NFPA,  and 
EEC.  The  temperature  at  which  clear 
distinctions  in  consequences  can  be  - 
made,  based  on  modeling  techniques, 
corresponds  to  tire  temperature  at  which 
DOT  and  NFPA  have  made  distinctions 
in  categories  of  flammable  materials 
(boiling  point  below  38°C  and  flash 
point  below  23°C  for  NFPA 
flammability  rating  4;  boiling  point 
below  35°C  and  flash  point  below  23°C 
for  DOT  packing  group  1).  EPA  decided 
to  use  the  criteria  used  by  NFPA  for 
flammable  gases  and  liquids  with  the 
highest  degree  of  hazard  (a  ranking  of  4) 
for  flammability  to  identify  flammable 
substances.  Flammable  liquids  with  a 
flash  point  below  73°F  (22.8°C)  and  a 
boiling  point  below  100°F  (37.8°C),  as 
well  as  flammable  gases,  are  included 
under  NFPA’s  highest  flammability 
hazard  ranking. 

EPA  applied  the  same  criteria  used  for 
toxics  when  analyzing  the  likelihood  of 
releases  related  to  flammable 
substances.  EPA  chose  to  focus  on 
physical  state,  physical/chemical 
properties,  and  accident  history  in 
setting  criteria  related  to  the  likelihood 
of  accidental  releases  of  flammable 
substances.  The  volatility  of  a 
flammable  substance  is  taken  into 
account  by  the  flash  point  and  boiling 
point  criteria.  No  additional  substances 
were  added  after  consideration  of 
accident  history,  because  the  volatility 
criterion  already  covered  all  substances 
that  otherwise  would  have  been 


proposed.  EPA  invites  comments  on 
methods  to  evaluate  substances  on  the 
basis  of  these  effects  and  on  the  ranking 
of  these  substances. 

EPA  examined  flammables  based  on 
accident  history,  the  inherent  hazards  of 
the  substances,  and  the  physical/ 
chemical  properties  that  make  them 
likely  to  be  involved  in  an  accident  and 
have  an  effect  beyond  the  fenceline. 
Hazard  data,  physical/chemical 
properties  data,  and  accident  history 
data  were  used  for  this  basis.  However, 
unlike  the  accident  database  for  toxic 
substances,  EPA  does  not  have  a 
database  from  which  to  estimate  directly 
a  relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  where  significant 
accidental  releases  of  flammables  have 
occurred  and  the  probability  that  human 
or  environmental  impacts  will  occur. 
Nevertheless,  historical  data 
demonstrate  that  flammables  can  be 
involved  in  accidents  with  the  potential 
for  devastating  impacts  to  the 
community.  The  Agency  believes  that 
the  accident  prevention  measures  that 
have  proven  effective  at  facilities  that 
handle  toxic  substances  will  be  as 
effective  at  facilities  that  handle 
flammable  substances.  EPA  requests 
comments  and  any  data  that  the  public 
can  provide  to  directly  estimate  die 
relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  where  accidental 
releases  of  these  substances  have 
occurred  and  the  probability  that  human 
and  environmental  impacts  will  occur. 
EPA  also  seeks  comments  on  which 
type  of  data  (i.e.,  relationship  between 
accidental  releases  and  human  and 
environmental  impacts,  accident 
history,  physical/chemical  properties) 
or  combination  of  data  could  be  used  to 
evaluate  the  magnitude  of  human 
exposure  for  flammables. 

3.  Explosivity 

Explosives  are  already  regulated  by 
several  agencies  and  organizations.  The 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (BATF)  regulates  the 
manufacture,  processing,  use, 
distribution,  and  storage  of  explosive 
materials;  BATF  regulations  include 
licensing,  permitting,  and  recordkeeping 
requirements  and  requirements  for 
storage  of  explosives.  DOT  regulates  the 
transportation  of  explosives,  and  other 
agencies  such  as  OSHA,  the  Mine  Safety 
and  Health  Administration  (MSHA),  the 
Department  of  Defense  (DOD),  and  the 
International  Maritime  Organization 
(IMO)  regulate  certain  aspects  of  the 
explosives  industry.  Many  state  and 
local  governments  also  have  regulations 
regarding  licensing  and  safety 
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requirements  for  explosives.  EPA’s 
Acute  Hazardous  Events  database  and 
other  data  on  accidents  show  accidents 
involving  commercial  explosive 
materials  that  had  an  impact  on  the 
neighboring  community.  BATF 
regulations  require  that  explosives  he 
stored  at  set  distances  from  inhabited 
buildings,  highways,  and  railways, 
limiting  the  potential  impact  of  an 
accidental  explosion.  Although 
explosives  are  currently  regulated  by 
Federal,  state,  and  local  governments, 
these  regulations  do  not  uniformly 
address  the  issue  of  identifying  hazards 
using  appropriate  hazard  assessment 
techniques,  designing  and  maintaining  a 
safe  facility,  and  minimizing  the 
consequences  of  accidental  releases 
when  they  do  occur.  All  of  these 
elements  are  to  be  addressed  in  the  RMP 
program  regulations,  which  are 
intended  to  help  focus  on  accident 
prevention.  Therefore,  the  Agency 
believes  these  substances  should  be 
considered  for  purposes  of  list 
development  and  accidental  release 
prevention  regulations. 

Blast  waves  from  accidental 
explosions  have  the  potential  to  cause 
damage  to  people  and  property  beyond 
the  fenceline.  EPA  considered  high 
explosives,  low  explosives,  and  blasting 
agents  in  its  analysis  of  the  hazards  of 
explosives.  High  explosives  are 
generally  defined  as  those  materials  that 
detonate  if  ignited,  shocked,  or 
subjected  to  heat  or  friction.  Detonations 
result  from  chemical  reactions  that 
proceed  at  supersonic  velocities, 
generating  large  volumes  of  high 
pressure  gas  and  heat  instantaneously, 
even  though  no  confining  vessel  or 
structure  exists.  In  an  explosion  caused 
by  a  high  explosive,  the  rate  of  energy 
release  is  particularly  rapid  and  the 
shock  wave  has  a  very  short  duration 
time.  In  contrast,  low  explosives 
deflagrate,  or  bum  relatively  slowly  in 
comparison  to  high  explosives.  A 
deflagration  generates  lower  pressures 
and  is  less  destructive  than  a 
detonation.  Blasting  agents  are  relatively 
low  sensitivity  explosives  which  cannot 
be  initiated  by  blasting  caps  and  are 
unlikely  to  explode  except  under 
special  conditions.  DOT  defines  an 
explosive  as  “any  substance  or  article, 
including  a  device,  which  is  designed  to 
function  by  explosion  (i.e.,  an  extremely 
rapid  release  of  gas  and  heat)  or  which, 
by  chemical  reaction  within  itself,  is 
able  to  function  in  a  similar  manner 
even  if  not  designed  to  function  by 
explosion  *****  High  explosives  are 
classified  by  DOT  in  Division  1.1, 
defined  as  explosives  that  have  a  mass 
explosion  hazard,  where  a  mass 


explosion  hazard  is  one  that  afreets 
almost  the  entire  load  instantaneously. 
Low  explosives,  Division  1.3  under 
DOT,  are  defined  as  explosives  that 
have  a  fire  hazard  and  either  a  minor 
blast  hazard  or  a  minor  projection 
hazard  or  both,  but  not  a  mass  explosion 
hazard.  Blasting  agents,  Division  1.5,  are 
defined  as  explosives  that  have  a  mass 
explosion  hazard  but  are  so  insensitive 
that  there  is  very  little  probability  of 
initiation  or  of  transition  from  burning 
to  detonation  under  normal  conditions 
of  transport. 

EPA’s  analysis  for  revisions  to  the 
EPCRA  (SARA  Title  III)  section  302  list 
indicates  that  blast  waves  caused  by  the 
detonation  of  commercial  high 
explosives  could  potentially  have  an 
impact  on  the  community.  However, 
EPA’s  analysis  indicates  that  low 
explosives,  which  primarily  pose  a  fire 
hazard  rather  than  a  mass  explosion 
hazard,  are  less  likely  to  cause  a 
catastrophic  event  when  compared  to 
the  same  quantity  of  high  explosives. 

The  deflagration  or  burning  of  a  low 
explosive  generates  lower  pressures  and 
is  less  destructive  than  the  detonation  of 
a  high  explosives,  although  the  Agency 
recognizes  that  it  may  be  possible  for 
some  low  explosives  to  detonate  under 
unusual  conditions,  with  effects  similar 
to  the  detonation  of  a  high  explosive. 
Another  key  distinction  between 
categories  of  explosives  is  the  likelihood 
of  initiation  of  an  explosion.  Blasting 
agents,  far  example,  have  a  mass 
explosion  hazard,  but  it  is  much  more 
difficult  to  set  off  an  explosion  of  a 
blasting  agent,  making  them  less  likely 
to  explode  accidentally.  The  Agency 
recognizes,  however,  that  it  is  still 
possible  for  a  blasting  agent  to  detonate 
accidentally  under  some  circumstances. 
In  this  case,  the  distinctions  between 
blasting  agents  and  high  explosives  may 
not  be  apparent;  effects  on  the 
community  could  be  felt  from 
explosions  of  both  types  of  explosives. 

ETA  examined  explosives  based  on 
accident  history,  the  inherent  hazards  of 
the  substances,  and  the  physical/ 
chemical  properties  that  make  them 
likely  to  be  involved  in  an  accident  and 
have  an  effect  beyond  the  fenceline. 
Hazard  data,  physical/chemical 
properties  data,  and  accident  history 
data  were  used  for  this  basis.  However, 
unlike  the  accident  database  for  toxic 
substances,  EPA  does  not  have  a 
database  from  which  to  estimate  directly 
a  relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  where  significant 
accidental  releases  of  explosives  have 
occurred  and  the  probability  that  human 
or  environmental  impacts  will  occur. 
Nevertheless,  historical  data 


demonstrate  that  explosives  can  be 
involved  in  accidents  with  the  potential 
for  devastating  impacts  to  the 
community.  The  Agency  believes  that 
the  accident  prevention  measures  that 
have  proven  effective  at  facilities  that 
handle  toxic  substances  will  be  as 
effective  at  facilities  that  handle 
explosive  substances.  EPA  requests 
comments  and  any  data  that  the  public 
can  provide  to  directly  estimate  die 
relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  where  accidental 
releases  of  these  substances  have 
occurred  and  the  probability  that  human 
and  environmental  impacts  will  occur. 
EPA  also  invites  comments  on  methods 
to  evaluate  substances  on  the  basis  of 
these  effects  and  on  the  ranking  of  these 
substances.  EPA  also  seeks  comments 
on  which  type  of  data  (i.e.,  relationship 
between  accidental  releases  and  human 
and  environmental  impacts,  accident 
history,  physical/chemical  properties) 
or  combination  of  data  could  be  used  to 
evaluate  the  magnitude  of  human 
exposure  for  explosives. 

4.  Reactivity 

In  its  analysis  for  EPCRA  (SARA  Title 
IB)  section  302  list  revisions,  EPA  is 
currently  working  to  identify 
approaches  for  evaluating  the  hazards 
associated  with  other  types  of 
substances  that  may  have  explosive 
properties,  e.g.,  unstable  substances 
such  as  certain  peroxides.  To  evaluate 
the  hazards  of  these  substances,  a 
number  of  factors  must  be  considered, 
such  as  the  energy  of  reaction  and 
whether  a  probable  or  possible  result  of 
the  decomposition  of  such  substances 
would  be  a  deflagration,  with  heat 
radiation  the  primary  consequence,  or  a 
detonation,  with  blast  waves  the 
primary  consequence.  EPA  also  has 
examined  the  chemicals  that  are  highly 
reactive  with  air  or  water;  identifying 
common  characteristics  or  specific 
properties  that  cause  chemicals  to  be  so 
reactive  with  air  or  water  as  to  pose  a 
hazard  to  the  community  requires 
additional  study.  For  example, 
chemicals  that  are  reactive  with  water 
may  react  to  produce  a  flammable  gas, 
creating  a  fire  or  explosion  hazard,  or  to 
produce  a  toxic  gas,  or  they  may 
decompose  explosively  on  contact  with 
water;  the  consequences  of  these 
reactions  would  be  very  different.  At 
present,  EPA  is  attempting  to  evaluate 
the  hazards  of  reactive  chemicals  and  to 
develop  an  adequate  technical  basis  to 
determine  the  potential  effects  on  the 
community.  EPA  is  investigating,  for 
example,  computer  models  that  estimate 
heats  of  reaction,  and  the  possible  use 
of  the  heats  of  reaction  to  compare  the 
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effects  of  an  explosion  of  an  unstable 
substance  to  the  effects  of  an  explosion 
of  trinitrotoluene  (TNT].  This 
methodology  would  only  be  appropriate 
for  substances  that  detonate,  which 
appears  to  be  unlikely  for  many 
unstable  substances.  Unstable  and 
reactive  substances  will  be  considered 
for  listing  for  accidental  release 
prevention  if  the  evaluation,  indicates 
potential  consequences  involving  the 
community.  Thus,  any  decision  relating 
to  this  type  of  hazard  will  be  deferred 
pending  additional  Agency  review.  EPA 
requests  comments  on  methods  that 
might  be  used  to  evaluate  the  potential 
consequences  of  accidents  involving 
reactive  substances. 

5.  Radioactivity 

EPA  is  requesting  information  to 
determine  the  need  and  appropriateness 
of  listing  radionuclides  under  this 
proposed  rulemaking.  There  are  several 
issues  that  the  Agency  considers  of 
importance  in  making  such  a 
determination.  Do  any  or  ail 
radionuclides  at  facilities  not  licensed 
by  the  Nuclear  Regulatory  Commission 
(NRC)  pose  risks  of  severe  health  effects 
in  case  of  an  accidental  release?  If  some 
radionuclides  were  listed,  should  they 
be  listed  a  class  of  substances,  or  is  it 
more  appropriate  to  prioritize  their 
hazards  and  list  specific  radionuclides 
of  concern?  What  specific  approaches 
could  be  taken  to  develop  a 
methodology  that  sets  thresholds  for 
radionuclides  that  would  represent 
equivalent  hazards  to  those  posed  by 
other  substances  listed  under  this  rule? 
Is  the  volatility  of  radionuclides 
relevant  to  their  potential  to  be 
released?  The  Agency  is  interested  in 
obtaining  information  on  the  universe  of 
facilities  potentially  affected  by  listing 
radionuclides;  the  baseline  considered 
by  the  Agency  is  listing  of  radionuclides 
as  a  class  with  levels  similar  to  those 
established  for  NRC-licensed  facilities 
under  NUREG 1140,  A  Regulatory 
Analysis  on  Emergency  Preparedness 
for  Fuel  Cycle  and  Other  Radioactive 
Materials  Licensees  (NRC-licensed 
facilities  are  exempt  from  these 
provisions  under  die  CAA 
amendments).  Finally,  the  Agency 
requests  comments  on  how  regulations 
that  may  be  in  place  for  the  accidental 
release  prevention  of  radionuclides  at 
the  Federal,  state,  or  local  levels  would 
interact  with  the  accident  prevention 
requirements  applicable  to  these 
substances. 


D.  List  of  Substances 
1.  Proposed  List 

EPA  is  proposing  a  list  of  100  toxic 
chemicals  based  chi  the  criteria 
discussed  above  and  the  list  of 
chemicals  mandated  for  inclusion.  EPA 
is  also  proposing  a  list  of  62  flammable 
gases  and  volatile  flammable  liquids. 

The  lists  of  toxic  and  flammable 
chemicals  are  set  forth  in  §  67.130  of  the 
proposed  rule.  EPA  is  also  proposing 
the  commercial  explosives  in  Division 
1.1  (explosives  with  a  mass  explosion 
hazard),  as  defined  by  DOT;  individual 
commercial  explosives  are  not  included 
on  the  proposed  list.  In  proposing  this 
list,  EPA  considered  the  factors 
specified  in  the  Act:  severity  of  acute 
adverse  health  effects  associated  with 
accidental  releases,  the  likelihood  of 
accidental  releases,  and  the  potential 
magnitude  of  human  exposure  to 
accidental  releases  (albeit  not  directly  as 
function  of  factors  such  as  population 
exposed).  As  noted  above,  each  hazard 
was  evaluated  independently.  The  final 
list  adopted  by  the  Agency  may  consist 
of  a  combination  of  any  of  these 
substances.  Substances  will  be  placed 
on  the  final  list  according  the  statutory 
criteria  and  based  upon  public  comment 
and  additional  information  provided  by 
the  public  or  developed  by  the  Agency 
as  a  result  of  public  comment. 

o.  Toxic  Substances.  All  of  the  93 
EHSs  on  the  list  of  100  toxic  chemicals 
proposed  for  listing  are  reported  to  be 
toxic  by  inhalation;  inhalation  toxicity 
would  be  expected  to  be  the  greatest 
hazard  to  the  public  from  an  accidental 
release  to  air.  The  list  includes  the 
following  categories  of  chemicals: 

•  Gases  on  the  EHS  list.  The  list 
includes  22  gases  that  meet  the  toxicity 
criteria  based  on  their  presence  on  the 
EHS  list  and  meet  the  criteria  for 
likelihood  of  accidental  releases  based 
on  their  physical  state  and  the  fact  that 
they  are  in  commercial  production.  Two 
other  gases  meeting  these  criteria,  ozone 
and  nitrogen  dioxide,  have  primary 
national  ambient  air  quality  standards 
and  are,  therefore,  excluded  from  the 
list  by  statute. 

•  Liquids  on  the  EHS  list  with  vapor 
pressure  of  0.5  mm  Hg  or  greater.  There 
are  65  liquids  that  meet  the  toxicity 
criteria  by  virtue  of  inclusion  on  the 
EHS  list  and  meet  the  criteria  for 
likelihood  of  accidental  releases  because 
their  vapor  pressure  under  ambient 
conditions  is  0.5  mm  Hg  or  higher,  and 
they  are  in  commercial  production.  Two 
additional  chemicals  meeting  these 
criteria,  methyl  vinyl  ketone  and 
methacryloyl  chloride,  were  not 
included  because  the  toxicity  data  used 
for  listing  are  based  on  inhalation 


studies  that  may  contain  flawed 
scientific  methods.  EPA  requested 
comments  on  these  two  chemicals  in  a 
proposed  rule  to  delete  several 
chemicals  from  the  EHS  list.  No 
comments  were  received,  and  no 
additional  toxicity  data  were  obtained; 
therefore,  these  chemicals  were  not 
deleted  firem  the  EHS  list.  However, 

EPA  does  not  believe  it  is  appropriate  to 
include  methyl  vinyl  ketone  and 
methacryloyl  chloride  on  this  proposed 
list  based  on  toxicity  data  that  may  be 
questionable. 

•  Other  liquids  on  the  EHS  list. 
Toluene  2,4-diisocyanate  (584-84-0) 
and  toluene  2,6-diisocyanate  (91-08-7) 
are  included  on  the  list  because 
Congress  mandated  the  listing  of 
toluene  diisocyanate.  Four  liquids  from 
the  EHS  list  are  included  because  they 
are  produced  in  high  volumes  and  have 
been  involved  in  a  number  of  accidents 
in  the  past  in  which  deaths  or  injuries 
have  occurred,  based  on  information 
from  several  databases,  including  the 
AHE,  ERNS,  and  ARIP  databases: 
therefore,  they  meet  the  likelihood 
criteria,  although  they  have  ambient 
vapor  pressures  less  than  0.5  mm  Hg, 
These  chemicals  (CAS  numbers  in 
parentheses)  are:  nitrobenzene  (98-95- 
3),  parathion  (56-38-2),  phenol  (108- 
95-2),  and  sulfuric  acid  (7664-93-9). 
(EPA  is  proposing  to  include  phenol  in 
liquid  form  only;  phenol  is  a  low- 
melting  solid  under  ambient  conditions 
but  is  frequently  stored  and  shipped  as 
a  liquid  above  its  melting  point.)  The 
accident  history  data  and  high 
production  volume  indicate  that  these 
substances  pose  a  great  risk  to  human 
health  and  the  environment  from 
accidental  releases. 

Releases  to  air  are  reported  for  all  of 
these  substances  in  EPA’s  AHE 
database,  even  though  their  vapor 
pressure  is  less  than  0.5  mm  Hg. 
Sulfuric  acid  is  one  of  the  most 
frequently  reported  chemicals  involved 
in  incidents  with  death  and  injury  in 
EPA’s  AHE  database,  and  the  most 
frequently  reported  in  all  accidents;  in 
addition,  it  is  the  highest-volume 
chemical  in  commerce  in  the  U.S.  The 
AHE  database  includes  nearly  20 0 
reports  of  incidents  involving  sulfuric 
acid,  more  than  half  of  them  involving 
releases  to  air  and  60  of  them  involving 
deaths  or  injuries.  Air  releases  were 
reported  in  more  than  half  of  the 
incidents  with  deaths  or  injuries, 
including  four  where  explosions  were 
reported.  The  ARIP  database  includes 
nearly  150  reports  for  sulfuric  acid. 
Migration  of  sulfuric  acid  beyond  the 
facility  boundaries  was  renorted  in  a 
significant  number  (32)  of  incidents.  In 
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two  of  these  cases,  migration  of  sulfuric 
acid  as  a  vapor  or  gas  was  reported. 

For  phenol,  the  AHE  database 
includes  reports  of  24  incidents,  with 
one-third  of  them  involving  releases  to 
air.  Deaths  or  injuries  were  reported  in 
five  phenol  incidents,  with  air  releases 
reported  in  two  of  them.  The  ARIP 
database  includes  10  reports  for  phenol, 
with  migration  beyond  the  fenceline 
reported  in  four  of  them.  In  two  of  these 
cases,  migration  beyond  the  fenceline 
was  reported  for  phenol  vapor. 

Parathion  incidents  were  reported  11 
times  in  the  AHE  database,  with  releases 
to  air  reported  in  most  of  them,  and 
deaths  or  injuries  reported  in  eight  of 
them.  Recent  regulations  have  restricted 
the  use  of  parathion;  as  a  result  of  the 
restrictions,  the  likelihood  of  accidents 
involving  parathion  may  decrease.  EPA 
requests  comments  on  whether 
parathion  should  be  included  on  the  list 
of  regulated  substances  or  whether 
current  regulations  are  sufficient  to 
prevent  accidents  involving  parathion. 

For  nitrobenzene,  there  were  four 
incidents  reported  in  the  AHE  database, 
all  with  releases  to  air.  Two  of  the 
incidents  involved  deaths  or  injuries, 
with  a  large  number  of  deaths  reported 
in  one  incident,  in  which  an  explosion 
and  fire  were  reported. 

•  Non-EHSs.  Two  gases  proposed  for 
listing,  methyl  chloride  (74-87-3)  and 
vinyl  chloride  (75-01—4),  are  not  on  the 
EHS  list  but  are  mandated  for  listing. 
Both  of  these  chemicals  have  a  history 
of  accidents  involving  death  or  injury. 
Both  of  these  chemicals  are  also  highly 
flammable  and  would  meet  the  listing 
criteria  for  flammability.  No  other  gases, 
chlorine  dioxide  (10049-04-4)  and 
cyanogen  chloride  (506-77-4),  were 
recommended  for  listing  by  OSHA,  and 
are  included  because  of  their  toxicity, 
potential  for  airborne  release,  and 
production  volume.  Chlorine  dioxide 
appears  to  meet  the  criteria  for  “other” 
chemicals  on  the  EHS  list,  based  on 
toxicity  and  production  volume. 
Cyanogen  chloride  does  not  strictly 
meet  the  listing  criteria,  primarily 
because  the  available  data  are  for 
extremely  short  exposure  periods; 
however,  data  indicate  that  this 
substance  is  highly  toxic  and  would 
probably  meet  the  EHS  criteria  if 
adjustments  were  made  for  duration  of 
exposure.  EPA  concluded  that  listing  is 
appropriate,  based  on  available  data. 

Congress  mandated  the  listing  of  both 
anhydrous  ammonia  and  ammonia;  the 
EHS  list  includes  only  one  listing  for 
ammonia,  with  no  form  specified.  EPA 
is  proposing  to  include  both  ammonia 
(anhydrous)  (7664-41-7)  and 
ammonia — aqueous  (solutions  with  total 
ammonia  concentration  in  water  of  20 


percent  by  weight  or  greater).  The 
concentration  cut-off  was  chosen  so  that 
commonly  used  commercial  solutions  of 
ammonia  would  be  covered. 

Congress  also  mandated  the  listing  of 
toluene  diisocyanate,  without  specifying 
an  isomer;  EPA  is  proposing  to  list 
toluene  diisocyanate  (unspecified 
isomer)  (26471-62-5),  which  is  not  on 
the  EHS  list,  in  addition  to  toluene  2,4- 
diisocyanate  (584-84-9)  and  toluene 
2,6-diisocyanate  (91-08-7),  which  are 
EHSs.  The  TSCA  Inventory  includes 
these  three  listings  for  toluene 
diisocyanate  (and  no  other  listings). 
Including  unspecified  isomers  on  the 
list  should  help  to  ensure  that  all  forms 
of  toluene  diisocyanate  are  covered,  in 
conformance  with  the  intent  of 
Congress. 

Hydrochloric  acid  (solution, 
concentration  25  percent  by  weight  or 
greater)  (7647-01-0),  which  is  not  an 
EHS,  is  proposed  for  listing,  in  addition 
to  anhydrous  hydrogen  chloride,  which 
is  an  EHS.  The  concentration  cut-off  of 
25  percent  is  intended  to  cover 
commonly-used  commercial  solutions 
of  hydrochloric  acid;  solutions  of 
hydrochloric  acid  in  these 
concentrations  could  release  hydrogen 
chloride  gas  in  the  event  of  a  spill. 
Listing  of  the  solution  is  proposed  on 
the  basis  of  its  potential  to  release 
hydrogen  chloride,  high  volume  use, 
and  accident  history.  Hydrochloric  acid 
is  one  of  the  most  frequently  reported 
chemicals  in  death  and  injury  events 
and  in  all  events  in  the  AHE  database; 
the  ARIP  database  also  includes  many 
reports  of  incidents  involving 
hydrochloric  acid. 

b.  Flammable  Substances.  The 
proposed  list  of  62  flammable 
substances  includes  43  flammable  gases 
and  19  volatile  flammable  liquids  that 
meet  the  criteria  for  NFPA’s  highest 
flammability  hazard  ranking.  These 
substances  were  identified  from  NFPA’s 
Properties  of  Flammable  Liquids,  Gases 
and  Volatile  Solids  and  DOT’S 
Hazardous  Materials  Table;  in  addition, 
there  was  evidence  of  production  of 
these  substances  in  commercial 
quantities.  EPA  is  not  proposing  to 
cover  any  of  these  substances  when  they 
are  used  solely  for  facility  consumption 
as  fuel.  Two  additional  chemicals  that 
met  the  criteria  for  listing  were 
excluded  from  the  list  because  they  are 
covered  under  title  VI  of  the  Act  as 
amended.  Some  of  the  substances  listed 
on  the  basis  of  toxicity  also  meet  the 
flammability  criteria;  they  are  listed  as 
toxic  substances,  however,  and  were  not 
considered  for  listing  as  flammables. 

c.  Explosive  Substances.  EPA  is 
proposing  to  include  all  explosives  that 
meet  the  criteria  specified  by  DOT  for 


Division  1.1  (55  FR  52402,  December 
21,1990;  49  CFR  part  172),  which  are 
based  on  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods.  High  explosives  are 
proposed  for  listing  as  a  class,  rather 
than  as  individual  substances,  because 
explosives  are  usually  mixtures  or 
formulations  rather  than  specific 
chemicals.  An  individual  chemical 
could  be  a  component  of  a  high 
explosive  or  a  low  explosive,  or  could 
be  non-explosive,  depending  on  various 
factors;  e.g.,  particle  size,  concentration, 
and  other  components  of  the 
formulation.  EPA  is  not  proposing  to  list 
any  individual  explosive  substances. 

a.  Toxic  Substances  Not  Proposed  for 
Listing.  Several  toxic  substances  that 
initially  appeared  to  meet  the  listing 
criteria  are  not  proposed  for  listing  at 
this  time.  These  substances  include  two 
that  were  listed  as  EHSs  on  the  basis  of 
toxicity  data  based  on  inhalation  studies 
that  may  contain  flawed  scientific 
methods.  These  two  substances,  methyl 
vinyl  ketone  (78-94-4)  and 
methacryloyl  chloride  (920-46-7),  are 
not  proposed  for  listing  today  because  of 
the  questionable  nature  of  the  toxicity 
data.  Two  additional  substances  on  the 
EHS  list  that  did  not  meet  the  vapor 

f>rassure  criterion  were  considered  for 
isting  because  they  have  been  involved 
in  a  number  of  accidents  with  death  or 
injury.  These  substances,  chlordane 
(57-74-9)  and  tetraethyllead  (78-00-2), 
are  not  proposed  for  listing  because 
recent  regulatory  developments  make  it 
unlikely  that  they  will  be  produced  in 
commercial  quantities  in  the  future; 
therefore,  they  are  unlikely  to  be 
involved  in  potentially  catastrophic 
accidents.  EPA  requests  comments  on 
the  exclusion  of  these  chemicals  from 
the  proposed  list  of  substances. 

2.  Other  List  Options 

As  discussed  above,  the  Agency  is 
proposing  a  list  of  substances  comprised 
of  three  distinct  categories:  toxics, 
flammables,  and  explosives.  The 
substances  listed  under  each  category 
conform  to  the  discussed  criteria  for  the 
particular  hazard  it  presents,  and  reflect 
a  measure  of  likelihood  of  off-site 
impacts  in  case  of  accidental  release. 
Because  these  categories  have  been 
developed  independently  of  each  other, 
the  Agency  may  chqose,  at  the  time  of 
final  promulgation,  to  adopt  any  of 
these  hazard  options,  or  any  individual 
substance  covered  by  these  options 
based  on  public  comment  and  any 
additional  information  provided  or 
developed  by  tho  Agency  as  a  result  of 
public  comment. 

In  addition  to  those  options  that 
would  be  variations  of  the  proposed  list 
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of  substances  (e.g.,  toxics  only;  toxics 
and  flammables  only;  a  subset  including 
toxics,  flammables  and  explosives),  the 
Agency  also  considered  an  additional 
option  for  the  list  of  regulated 
substances  that  would  meet  the 
statutory  criteria.  This  option  is 
discussed  below.  The  Agency  requests 
comments  on  any  variation  of  the 
proposed  list,  as  well  as  on  the 
additional  option  for  comment. 

Entire  EHS  List.  EPA  considered  the 
option  of  adopting  the  entire  list  of  360 
chemicals  regulated  under  EPCRA 
(SARA  Title  ID)  section  302  as  the  list 
of  toxic  chemicals.  These  chemicals  are 
listed  on  the  basis  of  acute  toxicity,  and, 
therefore,  meet  the  criterion  of  severity 
of  acute  health  effects.  Since  this  list 
was  adopted  in  1986,  toxicity  data  for 
many  of  the  chemicals  have  been 
reviewed  or  are  currently  under  review, 
data  on  other  properties  have  been 
collected  and  updated,  and  other 
chemicals  have  been  reviewed  for 
possible  addition  to  the  list.  However, 
the  EHS  list  is  based  solely  upon  acute 
toxicity  for  most  of  the  substances, 
without  any  consideration  of  their 
volatility,  which  relates  to  the 
likelihood  of  that  substance  being 
involved  in  a  catastrophic  airborne 
accidental  release  that  carries  beyond 
the  facility  fenceline.  For  the  initial  list 
of  substances  for  accidental  release 
prevention,  EPA  proposes  to  focus  on 
those  toxic  chemicals  posing  the 
greatest  potential  threat  to  the 
community  from  airborne  releases.  In 
this  way,  the  initial  list  will  reflect  the 
statutory  criteria  of  likelihood  and 
magnitude  of  release.  The  EHS  list 
includes  a  number  of  solids  and  non¬ 
volatile  liquids  that,  although  they  meet 
the  toxicity  criteria,  are  expected  to  be 
much  less  likely  to  have  an  effect 
beyond  the  fenceline  in  the  event  of  an 
accidental  release  than  those  EHSs  that 
are  gases  and  volatile  liquids. 

E.  Threshold  Quantities 

Under  CAA  section  112(r)(5),  EPA 
must  establish  threshold  quantities  for 
each  substance  at  the  time  of  listing. 

The  threshold  quantity  should  take  into 
account  the  toxicity,  reactivity, 
volatility,  dispersibility,  combustibility, 
or  flammability  of  the  substance,  and 
the  amount  of  the  substance  known  or 
anticipated  to  cause  death,  injury,  or 
serious  adverse  human  health  effects. 
Substances  used  by  farmers  as 
agricultural  nutrients  may  be  assigned 
greater  threshold  quantities  or 
exempted.  Two  issues  related  to 
threshold  quantities  were  considered: 
Development  of  an  appropriate 
threshold  quantity  for  triggering  the  risk 
management  prevention  regulations  and 


development  of  a  method  for 
determining  whether  a  stationary  source 
has  present  a  quantity  of  a  listed 
chemical  greater  than  the  threshold 
quantity.  The  Agency  does  not  consider 
any  thresholds  to  be  a  precise  measure 
of  a  ‘safe”  level;  no  such  level  can  be 
determined.  The  risk  posed  by  any 
chemical  release  depends  on  the 
particular  circumstances  at  the  time  of 
the  release;  for  example,  releases  of  the 
same  quantity  of  the  chemical  may  pose 
very  different  threats  depending  on  the 
location  of  a  facility,  weather  at  the  time 
of  the  release,  the  elevation  of  the 
source  of  the  release  (e.g.,  a  release  from 
a  smokestack  versus  a  ground  level 
release),  and  the  pressure  and 
temperature  of  the  substance,  among 
other  factors. 

1.  Review  of  Threshold  Methodologies 

In  developing  threshold  quantities, 
the  reporting  thresholds  associated  with 
the  other  lists  considered  and  the 
methods  used  to  develop  them  were 
reviewed.  This  review  is  discussed 
below. 

Delaware  Methodology.  The  Delaware 
thresholds  for  toxic  chemicals  were 
determined  on  the  basis  of  dispersion 
modeling  and  a  combination  of  toxicity 
and  vapor  pressure;  the  Delaware 
“Sufficient  Quantity”  (SQ)  for  a  toxic 
chemical  is  defined  as  the  quantity  that 
would  create  a  potentially  lethal 
concentration  at  the  facility  boundary  if 
released  over  a  period  of  one  hour.  The 
thresholds  are  calculated  based  on  an 
assumption  of  a  100-meter  distance  to 
the  fenceline.  If  the  distance  at  a  facility 
is  greater,  the  threshold  is  adjusted 
upward. 

For  flammable  materials,  Delaware 
provides  a  calculation  method  for 
determination  of  the  SQ  based  on  a 
comparison  with  propane.  The 
Delaware  calculation  is  based  on  the 
release  rate  calculated  for  propane  as 
sufficient  to  cause  death  or  permanent 
disability  from  heat  radiation  resulting 
from  a  fireball  at  a  distance  of  100 
meters  from  the  point  of  release.  SQs  for 
other  flammable  substances  are 
calculated  based  on  the  properties  of  the 
substances  compared  to  the  properties 
of  propane.  Thresholds  can  be  adjusted 
upward  for  fenceline  distances  greater 
than  100  meters,  as  for  toxics. 

Delaware  specifically  excludes 
commercial  explosives  from  its  list.  For 
potentially  explosive  chemicals  that  are 
not  commercial  explosives,  SQs  are 
determined  by  relating  explosion  energy 
for  a  given  mass  of  material  to  an 
equivalent  mass  of  TNT.  The  scaling 
law,  which  relates  blast  overpressure, 
distance,  and  mass  of  TNT,  was  used  to 
calculate  SQs.  The  SQ  for  a  reactive 


substance  was  the  quantity  calculated  to 
create  an  overpressure  of  2.3  pounds  per 
square  inch  (psi)  at  a  distance  of  100 
meters. 

New  Jersey  Methodology.  New  Jersey 
thresholds  for  toxic  chemicals  are  set 
based  on  dispersion  modeling  and 
mortality  curves;  a  Registration  Quantity 
(RQ)  is  the  quantity  that  will  produce 
one  fatality  in  a  location  with  10,000 
people  per  square  mile.  New  Jersey  does 
not  currently  list  flammable  or 
explosive  substances. 

ORC  Methodology.  The  methodology 
recommended  by  the  Organization 
Resources  Counselors  (ORC)  for  the 
development  of  threshold  quantities  for 
toxic  chemicals,  presented  by  ORC  to 
OSHA  in  public  hearings,  was  also 
reviewed.  This  method  uses  dispersion 
modeling,  assuming  the  total  quantity  of 
the  substance  released  immediately 
becomes  airborne,  to  determine  the 
quantity  of  a  toxic  substance  that  would 
lead  to  a  concentration  that  could  cause 
death  or  permanent  disability  at  a 
distance  of  100  meters  from  the  point  of 
release  from  a  one-hour  exposure. 

For  reactive  chemicals,  tne  threshold 
methodology  recommended  by  ORC  was 
the  same  as  that  used  by  Delaware  to 
develop  SQs  for  explosive  chemicals, 
described  above. 

EHS  TPO  Methodology.  The  threshold 
planning  quantities  (TPQs)  developed 
for  EHSs  are  based  on  a  ranking  of  the 
EHSs  according  to  their  potential  to 
become  airborne,  dispersion  potential, 
and  toxicological  properties,  with 
adjustments  based  on  chemical 
reactivity  and  other  factors.  To  develop 
the  TPQs  for  EHSs,  the  Immediately 
Dangerous  to  Life  and  Health  (IDLH) 
level  developed  by  the  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH),  or  an  approximation  of 
the  IDLH  based  on  animal  toxicity  data, 
was  used  as  an  index  of  toxicity. 
Physical  state  and  volatility  were  used 
to  derive  an  index  of  the  chemical’s 
potential  to  become  airborne  and 
disperse.  The  two  indices  were 
combined  to  produce  an  overall  risk 
“ranking  factor”  defined  as  IDLH/V, 
where  V  is  the  index  of  potential  to 
become  airborne  and  disperse.  TPQs 
were  assigned  to  groups  of  EHSs 
according  to  their  relative  ranking. 

The  index  of  potential  to  become 
airborne  and  disperse  (V)  was  derived 
based  on  physical  state  and  volatility. 
For  EHSs  that  are  gases  under  ambient 
conditions,  V  was  assumed  to  have  a 
value  of  1,  indicating  that  in  an 
accidental  release,  the  total  quantity  ot 
chemical  involved  in  the  release  could 
become  airborne.  For  liquids,  V  was 
calculated  by  estimating  the  rate  of 
volatilization  from  a  pool  (assumed  to 
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be  one  centimeter  in  depth)  on  a  flat, 

presented  in  Attachment  1  crfSnf* 
Interim  Final  Rule  of  November  17, 

1986,  listing  EHSs  under  EPCRA  (SARA 
Title  HI)  section  302  (51  FR  41580). 
Liquids  were  assumed  to  be  at  their 
boiling  point,  and  all  liquids  were 
assumed  to  have  the  same  density  as 
water.  A  mass  transfer  coefficient  was 
estimated  by  reference  to  water.  Because 
of  these  assumptions,  the  only  variables 
used  in  the  calculation  of  V  were  the 
molecular  weight  and  boiling  point  of 
the  liquid. 

The  EHSs  were  ranked  according  to 
the  ranking  factor  HULH/V  and  assigned 
TPQs  of  1. 10.  200,  500, 1*000,  or  10,000 
pounds  based  on  order  of  magnitude 
ranges  in  the  ranking  factor.  The  TPQs 
assigned  based  on  the  ranking  factors 
were  reviewed,  and  changes  were  made 
based  an  other  toxicity  date,  rapid 
absorption,  chemical  reactivity,  and 
consideration  of  specific  handling, 
formulation,  and  use  information. 

2.  Proposed  Threshold  Methodology 

Relative  Ranking  for  Toxic  Chemicals. 
To  set  thresholds  for  toxic  chemicals, 
EPA  is  proposing  to  use  a  ranking 
method  similar  to  that  used  in 
developing  the  TPQs  for  EHSs,  as 
described  above,  modified  to  reflect  the 
different  purposes  of  thresholds  under 
this  rulemaking;  i.e.,  under  EPCRA 
(SARA  Title  Ill)  section  302,  thresholds 
only  trigger  reporting  by  facilities  lo 
state  and  local  planners,  while  under 
CAA  section  112,  facilities  with  listed 
substances  in  quantities  exceeding  the 
threshold  will  be  required  to  comply 
with  prevention  requirements,  such  as 
the  development  of  risk  management  ' 
plans.  Using  the  revised  threshold 
methodology,  a  ranking  factor  based  on 
toxicity  and  potential  to  become 
airborne  and  disperse  was  derived  as 
described  above.  In  some  cases,  revised 
toxicity  data  or  IDLH  values  were  used. 
Thresholds  were  assigned  by  order  of 
magnitude  ranges  in  the  ranking  factor; 
threshold  quantity  categories  are  as 
follows:  500  pounds,  1,000  pounds, 
5,000  pounds,  and  10,000  pounds.  The 
threshold  quantities  selected  are,  at  the 
minimum  level  of  500  pounds, 
representative  of  drum-size  containers, 
and,  at  the  maximum  level  of  10,000 
pounds,  consistent  with  reporting 
requirements  already  in  place  for 
EPCRA  (SARA  Title  HI)  under  sections 
311—312  and  302.  Under  EPCRA  (SARA 
Title  III)  sections  311-312,  facilities 
must  submit  material  safety  date  sheets, 
chemical  lists,  or  inventory  reports  on 
hazardous  rHamiralc  to  Btftto  ad  local 
agencies  at  a  threshold  for  moat 
chemicals  of  18,000  pounds.  Under 


EPCRA  (SARA  Title  HI)  section  302,  the 
maximum  TPQ  for  EHSs  is  10,000 
pounds;  the  presence  of  a  TPQ  of  an 
EHS  requires  facilities  to  notify  state 
and  local  planners. 

A  relative  ranking  method  to  assign 
thresholds  has  advantages  over 
developing  substance-specific 
thresholds  based  on  dispersion 
modeling  because  airborne  dispersion 
modeling  involves  many  site-specific 
and  accident-specific  parameters, 
including  the  distance  from  the  source 
to  the  community  or  fenoeline,  the 
conditions  under  which  fixe  chemical  is 
handled  (e.g.,  temperature  and 
pressure),  the  topography  of  the  area 
around  the  facility,  and  meteorological 
conditions  at  the  time  of  the  release. 

The  Agency’s  analysis  showed  that 
assucqptions  made  for  modeling  cause 
wide  tariations  in  the  results.  In 
addition,  the  relative  Tanking  takes  into 
account  both  toxicity  and  volatility.  Air 
dispersion  modeling  alone  does  not  take 
into  account  the  potential  for  a 
substance  to  become  airborne.  This 
relative  ranking  method  also  is 
consistent  with  the  methodology  for 
assigning  TPQs  under  EPCRA  (SARA 
Title  m)  section  302. 

This  methodology  has  been  applied  to 
develop  thresholds  for  additional 
substances  that  would  be  listed  if  EPA 
chose  the  option,  discussed  above,  of 
adopting  the  entire  fist  of  EHSs 
regulated  under  EPCRA  (SARA  Title  HI) 
section  302.  Refer  to  the  technical 
background  documents  in  the  docket  for 
more  information  on  thresholds  for 
EHSs  not  proposed  for  listing. 
Thresholds  have  been  developed  using 
this  methodology  for  the  four  toxic 
chemicals  discussed  previously,  that 
appeared  to  meet  the  listing  criteria  but 
have  not  been  proposed  for  listing 
because  of  questionable  toxicity  data  or 
because  they  are  not  expected  to  be 
produced  in  commercial  quantities  in 
the  future.  The  thresholds  for  these 
chemicals  would  be:  dhlordane  (57-74— 
9),  5,000  pounds;  methacryloyl  chloride 
(920-46-7),  500  pounds;  methyl  vinyl 
ketone  (78-04-  4),  500  pounds; 
tetraethyllead  (78-00-2),  1,000  pounds. 

Threshold  Methodology  for 
Flammable  Substances.  EPA’s  analysis 
of  the  hazards  of  flammable  chemicals 
indicates  that  the  greatest  hazard  to  the 
public  from  these  substances  is  hum 
vapor  cloud  explosions.  Historical  data 
indicate  that  vapor  cloud  explosions  are 
unlikely  for  vapor  clouds  containing 
quantities  less  than  10,000  pounds.  The 
quantity  in  a  vapor  cloud  resulting  from 
an  accidental  release  of  a  flammable  gas 
or  volatile  flammable  liquid  could  vary 
greatly  depending  on  site-specific  and 
accident-specific  conditions,  as  well  as 


properties  of  the  chemical  released. 
Because  it  would  be  difficult  to  set 
chemical-specific  thresholds  based  on 
all  these  factors,  EPA  is  proposing  to  set 
the  thresholds  for  all  the  listed 
flammable  substances  at  10,000  pounds. 
EPA  believes  that  this  threshold  is 
conservative  and  protective  of  the 
public  because  the  vapor  cloud  resulting 
from  a  release  of  10,000  pounds  would 
probably  contain  a  quantity  less  than 
10,000  pounds,  even  though  all  of  the 
listed  flammable  substances  are  gases  or 
volatile  liquids.  Establishing  one 
threshold  for  all  the  flammable 
substances  on  the  list  also  simplifies  the 
regulatory  process. 

Threshold  Methodology  for 
Explosives.  EPA’s  analysis  of  explosives 
indicates  that  a  blast  wave  overpressure 
of  3.0  psi  from  a  detonation  could  have 
potentially  lethal  effects  in  the 
community  beyond  the  fenceline  of  a 
facility.  This  overpressure  level  could 
cause  serious  structural  damage  to 
buildings,  lead  to  serious  wounds  from 
flying  glass,  and  potentially  cause 
eardrum  rupture.  EPA  used  the  scaling 
law  of  distances,  which  relates  quantity 
of  explosive  material  and  distance  for  a 
given  overpressure,  to  estimate  the 
quantity  of  high  explosives  that  would 
produce  an  overpressure  of  3.6  psi  at  a 
distance  of  180  meters  in  the  event  of 
a  detonation.  Based  on  this  calculation, 
EPA  decided  to  set  the  threshold  for 
high  explosives  at  5,000  pounds. 
Although  individual  high  explosives 
may  vary  in  their  explosive  power,  the 
variations  are  not  very  great;  high 
explosives  function  by  detonation  and 
produce  similar  results  for  a  given 
weight.  EPA  believes,  therefore,  that  it 
is  appropriate  to  apply  one  threshold 
quantity  to  all  high  explosives.  This  is 
consistent  with  the  approach  used  by 
BATF  to  set  storage  distances  for  high 
explosives;  BAIT  uses  one  tahla  of 
distances  for  all  high  explosives.  EPA 
believes  that  this  threshold  will  apply 
primarily  to  manufacturers  of  high 
explosives,  who  have  larger  quantities 
available  on  site  with  the  potential  for 
catastrophic  releases.  Users  of 
explosives  (e.g.,  for  industrial  uses, 
construction,  or  mining)  would 
probably  not  have  enough  high 
explosives  present  at  one  time  to  meet 
this  threshold;  lower  quantities  on  site 
and  existing  regulations  would  reduce 
the  likelihood  of  catastrophic  events  at 
these  facilities. 

3.  Other  Threshold  Options 

The  Agency’s  proposed  options  for 
the  threshold  quantity  methodology 
relate  to  the  phyBiorl/rhemical 
properties  of  the  substances  and  the 
specific  heard that  each  substance 
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presents  (i.e.,  toxicity,  flammability, 
explosivity).  EPA  recognizes  however, 
that  the  impact  of  a  release  in  a 
particular  instance  may  be  greater  or 
lesser  depending  upon  site-specific 
considerations  and  that  there  may  be 
other  factors  that  can  be  accounted  for 
in  a  methodology  to  determine  a 
threshold  quantity.  These  other  factors 
may  include  industry  class  or  facility 
type  in  which  a  particular  chemical  is 
typically  handled  or  used.  For  example, 
a  threshold  quantity  for  a  particular 
chemical  could  be  adjusted  if  it  is 
typically  handled  at  elevated 
temperatures  and  pressures.  Other 
factors  that  might  be  considered  under 
this  approach  include  typical  SIC  codes 
in  which  a  particular  chemical  is 
handled,  typical  population  density  and 
sensitivity  around  types  of  facilities  that 
handle  a  particular  chemical  (e.g.,  a 
chemical  may  be  typically  used  at 
remote  locations,  far  from  dense 
population  centers  or  sensitive 
ecosystems),  or  process  type  in  which  a 
chemical  is  typically  involved.  The 
advantages  of  this  approach  would  be 
that  it  would  more  specifically  tailor 
threshold  quantities  based  on  common 
use  patterns  of  a  substance.  The 
disadvantage  would  be  that  this 
approach  would  not  apply  to  ubiquitous 
chemicals  that  are  used  in  a  wide 
variety  of  applications,  such  as  chlorine, 
ammonia,  and  sulfuric  acid,  which  are 
also  chemicals  that,  according  to 
Agency  data,  are  frequently  involved  in 
accidental  releases  and  incidents 
involving  deaths  and  injuries.  A  greater 
disadvantage  to  this  approach  is  that  the 
intrinsic  hazard  of  a  chemical  will  still 
be  present  even  when  it  is  used  outside 
of  a  “typical”  scenario;  it  would  not 
account  for  the  potential  for  chemical 
accidents  in  all  possible  handling  or  use 
scenarios.  Also,  based  on  current  data 
limitations,  EPA  believes  it  is  not 
feasible  to  develop  a  methodology  that 
adopts  a  typical  use  factor  and  that 
would  still  be  applicable  uniformly 
nationwide.  The  Agency  requests 
comments  on  methods  or  supporting 
data  which  would  permit  the  use  of  the 
aforementioned  factors  (or  other  factors) 
to  establish  threshold  quantities. 

In  developing  the  proposed  threshold 
methodologies,  the  Agency  also 
considered  four  additional  options, 
which  are  discussed  below.  Three  of 
these  methodologies  are  based  on 
intrinsic  properties  of  each  substance 
(i.e.,  physical/chemical  properties, 
toxicity,  explosivity,  flammability).  The 
fourth  option  is  the  adoption  of 
thresholds  already  developed  by 
another  agency.  EPA  requests  comments 
on  these  methodologies. 


Vapor  Quantity  Method  (Toxics).  EPA 
considered  a  method  similar  to  that 
recommended  by  ORC  for  development 
of  threshold  quantities  for  toxics,  as 
described  above.  To  derive  threshold 
quantities  by  this  method,  a 
concentration  level  equal  to  the  EDLH  or 
its  equivalent  was  assumed  to  be 
reached  at  a  distance  of  100  meters  from 
the  source  of  the  release.  A  release  rate 
that  would  produce  that  concentration 
level  at  100  meters  was  calculated  using 
air  dispersion  modeling  techniques.  The 
dispersion  modeling  used  was  based  on 
equations  presented  in  Technical 
Guidance  for  Hazards  Analysis  (EPA, 
FEMA,  and  DOT,  1987).  For  the 
calculations,  moderate  conditions  of  a 
wind  speed  of  10  miles  per  hour  (4.4 
meters  per  second),  atmospheric 
stability  D,  and  urban  conditions  were 
assumed.  The  duration  of  the  release 
was  assumed  to  be  30  minutes,  and  a 
quantity  was  calculated  by  multiplying 
the  release  rate  by  the  duration. 
Threshold  quantities  were  assigned 
based  on  the  calculated  quantity,  with 
500  pounds  as  the  lower  bound  and 
10,000  pounds  as  the  upper  bound. 

Refer  to  the  technical  background 
documents  in  the  docket  for  more 
information  on  thresholds  developed 
using  this  methodology. 

This  method  of  assigning  thresholds 
assumes  that  the  total  quantity  of  the 
substance  becomes  airborne.  It  does  not 
consider  the  chemical  properties  that 
might  affect  the  likelihood  of  an 
accidental  release.  The  volatility  of  the 
listed  chemicals  is  not  taken  into 
account;  e.g.,  a  gas  could  be  assigned  the 
same  threshold  as  a  liquid  with 
relatively  low  volatility  if  the  toxicity  of 
the  substances  were  similar.  Thus, 
thresholds  assigned  by  this  method  rank 
the  chemicals  primarily  by  toxicity. 
Because  it  seems  probable  that,  under 
most  circumstances,  a  gas  would  be 
more  likely  to  be  released  to  the  air  than 
a  liquid  with  a  low  vapor  pressure,  it 
seems  reasonable  that  gases  should  have 
lower  thresholds  than  liquids  with  the 
same  toxicity.  In  addition,  the 
assumptions  (e.g.,  wind  speed, 
atmospheric  conditions,  duration  of 
release)  used  in  the  dispersion  models 
have  a  major  effect  on  the  results;  many 
different  quantities  could  be  calculated 
for  the  same  chemical,  depending  on  the 
modeling  assumptions  made.  The 
conditions  affecting  an  actual  release 
could  vary  greatly;  therefore,  the  results 
of  chemical-specific  calculations  such 
as  those  used  under  this  method  may 
have  little  relation  to  what  might 
happen  during  an  actual  release. 

TPQ  Method  (Toxics).  EPA  also 
considered  using  the  TPQs  under 
EPCRA  (SARA  Title  ID)  section  302  as 


the  thresholds  for  toxic  substances 
under  this  rulemaking.  However,  the 
purpose  of  the  TPQs  is  to  trigger 
reporting  by  the  facility  to  state  and 
local  emergency  planners  of  the 
presence  of  an  EHS.  The  community 
planners  then  carry  out  an  analysis  of 
the  hazards  posed  by  the  substance  and 
use  this  analysis  to  set  priorities  for 
community  planning.  The  primary 
purpose  of  the  threshold  quantities 
under  this  rule,  however,  is  to  trigger 
mandatory  prevention  requirements  to 
prevent  the  catastrophic  accidental 
release  of  a  regulated  substance. 
Therefore,  thresholds  under  this  rule 
should  represent  quantities  that  are 
sufficiently  hazardous  (i.e.,  pose  a  risk 
of  catastrophic  event)  to  merit  the 
requirement  for  a  risk  management  plan 
on  a  site-specific  basis.  These  quantities 
should  be  higher  than  the  TPQs,  which 
only  represent  a  level  where  the  hazard 
should  be  considered  for  planning 
purposes.  EHSs  on  the  proposed  list 
with  TPQs  of  1,10,  or  100  pounds 
generally  have  threshold  quantities  of 
500  pounds  in  today’s  proposed  rule, 
based  on  the  revised  methodology;  those 
with  TPQs  of  500  pounds  generally  have 
1,000-pound  thresholds;  and  those  with 
TPQs  of  1,000  pounds  generally  have 
threshold  quantities  of  5,000  pounds.  A 
TPQ  of  10,000  pounds  generally 
corresponds  to  a  threshold  of  10,000 
pounds. 

Alternative  Overpressure  Levels 
(Explosives).  EPA  considered  basing  the 
threshold  quantity  for  explosives  on 
other  overpressure  levels;  for  example, 
an  overpressure  of  2.0  psi,  a  level  which 
could  cause  the  partial  collapse  of  walls 
and  roofs  of  houses,  would  give  a 
threshold  quantity  of  2,000  pounds. 
However,  EPA  believes  threshold 
quantities  calculated  using  the 
overpressure  level  of  3.0  psi  are 
consistent  with  quantities  that  might 
have  a  catastrophic  effect  in  case  of  an 
accidental  release. 

Adopting  OSHA’s  Thresholds 

For  chemicals  listed  under  both 
OSHA’s  chemical  process  safety 
standard  and  the  list  of  regulated 
substances  under  CAA  section  112(r), 
EPA  considered  adopting  thresholds 
established  by  OSHA.  Because  the 
OSHA  standard  is  designed  to  protect 
employees  from  hazards  associated  with 
accidental  releases  of  OSHA-listed 
chemicals  in  the  workplace,  EPA 
assumed  that  the  OSHA  thresholds 
represent  accepted  quantities  that,  if 
accidentally  released,  would  be 
reasonably  anticipated  to  cause  death, 
injury,  or  serious  adverse  health  effects 
in  the  workplace.  EPA’s  proposed 
thresholds  are  intended  to  be  protective 
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of  the  public  outside  the  workplace  or 
off  she. 

EPA  reviewed  the  thresholds  under 
OSHA’s  standard  for  chemicals  on  both 
lists  and  determined  that  EPA’s 
thresholds  generally  are  greater  than  or 
equal  to  OSHA’s  thresholds.  EPA  also 
noted  that  there  are  15  substances  for 
which  EPA’s  thresholds  are  lower  than 
OSHA’s.  These  substances  (CAS 
numbers  in  parentheses)  and  their 
OSHA  thresholds  are:  Ammonia 
(anhydrous)  (7664-41-7),  10,000 
pounds;  ammonia  (aqueous  solution, 
concentration  greater  than  44  percent) 
(7664-41-7),  15,000  pounds;  boron 
trichloride  (10294-34-5),  2,500  pounds; 
bromine  (7726-95-6),  1,500  pounds; 
chlorine  (7782-50-5),  1,500  pounds; 
chlorine  dioxide  (10049-04—4),  1,000 
pounds;  fluorine  (7782-41-4),  1,000 
pounds;  formaldehyde  (50-00-0),  1,000 
pounds;  hydrogen  chloride  (anhydrous) 
(7647-01-0),  5,000  pounds;  hydrogen 
cyanide  (anhydrous)  (74-90-8),  1,000 
pounds;  hydrogen  fluoride  (7664-39-3), 
1,000  pounds;  hydrogen  peroxide 
(concentration  52  percent  or  greater) 
(7722-84-1),  7,500  pounds;  hydrogen 
sulfide  (7783-06—4),  1,500  pounds; 
methyl  chloride  (74-87-3),  15,000 
pounds;  and  methyl  mercaptan  (74-93- 
1),  5,000  pounds. 

The  thresholds  proposed  today  for  the 
list  of  regulated  substances  under  CAA 
section  112(r)  generally  are  not  equal  to 
those  for  the  highly  hazardous 
substances  listed  under  the  OSHA 
standard.  Thresholds  that  are  protective 
of  the  worker  may  differ  from  levels  that 
are  protective  of  the  public.  EPA 
believes  it  is  reasonable  for  the  EPA 
thresholds  generally  to  be  equal  to  or 
greater  than  the  OSHA  thresholds 
because  workers  generally  are  located 
closer  to  the  chemicals  than  the  public. 
EPA  recognizes  that  OSHA’s  thresholds 
for  the  15  substances  discussed  above 
were  established  by  rulemaking,  which 
may  indicate  a  consensus  on  the  amount 
that  can  be  reasonably  anticipated  to 
cause  serious  adverse  effects  not  only 
within  the  workplace  but  also  on  the 
public.  This  consensus  may  support 
raising  EPA’s  thresholds  for  these  15 
substances  to  OSHA’s  levels.  However. 
EPA  has  proposed  thresholds  lower 
than  QSHA's  for  these  15  substances 
because  EPA  believes  that  the  scientific 
methodology  applied  to  determine  the 
protective  thresholds  for  these  15 
chemicals  should  be  consistent  with 
that  used  for  the  remaining  substances 
on  the  EPA  list.  By  adopting  a 
consistent  methodology,  EPA  can 
ensure  that  there  is  a  reasonable 
relationship  between  the  thresholds  for 
substances  on  EPA’s  list  that  are  on 
OSHA’s  list  and  those  that  are  not,  and 


between  substances  listed  in  the  initial 
rulemaking  and  those  added 
subsequently  by  petition  or  other 
revision.  The  Agency  requests 
comments  on  these  issues  and,  given  the 
extent  to  which  this  rule  and  the  rule 
promulgated  by  OSHA  overlap,  the 
degree  that  accidental  releases  of  toxics, 
flammables  and  explosives  and  their 
corresponding  offsite  effects  will  be 
reduced  by  the  OSHA  rule. 

EPA  requests  comments  on  the 
proposed  methodologies  for  establishing 
threshold  quantities  for  toxic, 
flammable,  and  explosive  substances 
covered  in  this  proposed  rule.  EPA  also 
requests  comments  on  options 
considered  for  setting  thresholds. 

4.  Determination  of  Presence  of 
Threshold  Quantity 

The  purpose  of  the  threshold 
determination  is  to  evaluate  (a)  whether 
a  facility  is  covered  for  a  specific 
regulated  substance  and  (b)  whether  a 
particular  location  within  the  facility  is 
subject  to  regulations  based  on  the 

resence  of  the  substance.  In  deciding 

ow  the  presence  of  a  threshold 
quantity  of  a  listed  substance  at  a 
facility  should  be  determined,  EPA 
considered  several  possibilities  and 
reviewed  the  methods  used  by  other 
agencies  and  programs.  Under  section 
302  of  EPCRA  (SARA  Title  III),  a  facility 
is  covered  if  the  total  quantity  of  an  flHS 
present  on  site  at  any  one  time  is  in 
excess  of  its  TPQ.  New  Jersey’s 
threshold  also  is  applied  to  the 
maximum  quantity  on  site  at  any  time. 
Under  Delaware’s  approach,  facilities 
must  determine  the  maximum  quantity 
of  a  toxic  chemical  that  could  be 
released  at  one  time,  using  guidance 
provided  by  the  state  to  account  for 
facility-specific  factors.  If  this  potential 
release  quantity  is  greater  than  the 
threshold,  the  facility  is  covered  by  the 
Delaware  RMP  regulations.  OSHA 
proposed  that  the  threshold  quantity  be 
based  on  the  amount  used  in  a  process, 
rather  than  the  quantity  on  site,  to 
determine  whether  a  threshold  quantity 
is  present,  where  a  process  is  defined  as 
“any  use,  storage,  manufacturing, 
handling,  processing,  or  the  on-site 
movement ......  or  combination  of  these 

activities.”  Vessels  that  are 
interconnected  or  vessels  that  are  not 
interconnected  but  could  be  involved  in 
a  potential  release  are  considered  a 
single  process. 

EPA  is  proposing  to  apply  the 
threshold  quantity  to  the  maximum  total 
quantity  of  a  substance  in  a  process, 
using  the  same  definition  used  by 
OSHA.  This  definition  would  apply  to 
the  maximum  quantity,  at  any  one  time, 
in  a  single  vessel,  or  in  several  vessels 


that  could  be  involved  at  one  time  in  a 
potential  release,  or  in  a  group  of 
interconnected  vessels.  Interconnected 
vessels  could  include,  for  example, 
storage  tanks,  surge  tanks,  or  weigh 
tanks  that  may  be  connected  to  another 
vessel  or  processing  system  by  pipes, 
pumps,  or  other  conveyance  equipment 
used  to  transfer  a  substance  from  one 
vessel  to  another.  The  proposed 
approach  to  determining  whether  a 
facility  or  location  is  covered  focuses  on 
the  quantity  of  a  substance  that  could  be 
released  in  a  single  accident.  For 
example,  if  a  facility  uses  300  pounds  of 
chlorine  in  one  process,  uses  150 
pounds  to  treat  wastewater,  and  stores 
600  pounds,  the  facility  would  have  a 
total  of  1,050  pounds  quantity  on  site. 
The  proposed  threshold  quantity  for 
chlorine  is  1,000  pounds.  If  all  of  the 
chlorine  is  kept  and  used  in  a  single 
area,  where  a  fire  or  explosion  could 
affect  the  chlorine  cylinders,  more  than 
1,000  pounds  have  the  potential  of 
being  released  in  a  single  incident, 
thereby  exceeding  the  threshold.  If, 
howeveT,  the  process  area,  storage  area, 
and  wastewater  treatment  facility  are 
widely  separated  (and  not  otherwise 
interconnected  by  pipes,  pumps,  or 
other  conveyance  equipment),  a  single 
incident  would  be  unlikely  to  lead  to  a 
large  chlorine  release.  EPA  also  believes 
that  considering  only  the  quantity  in 
one  vessel  or  interconnected  vessels 
would  not  be  sufficiently  protective  in 
some  cases.  For  example,  debris  from  an 
explosion  could  puncture  a  nearby 
container,  or  a  fire  could  cause  a 
number  of  containers  or  pipes  to 
rupture.  Therefore,  EPA  is  also 
proposing  that  threshold  determination 
consider  all  vessels  located  sufficiently 
close  to  each  other  that  they  might  be 
involved  in  a  release  at  one  time.  EPA 
believes  this  approach  is  relatively 
simple  to  implement  and  verify  and  also 
reasonably  approximates  the  potential 
release  quantity.  The  Agency 
recognizes,  however,  that  this  method  of 
threshold  determination  would  not 
address  some  potentially  hazardous 
situations.  Different  materials  with  the 
same  characteristic  (e.g„  flammability), 
or  different  materials  with  various 
hazards,  that  are  stored  in  close 
proximity  to  each  other  but  are  all 
stored  in  quantities  below  the  threshold 
quantity,  might  pose  a  potential  hazard 
to  the  community,  but  the  threshold 
quantity  would  not  be  exceeded  because 
each  substance  is  considered 
individually.  ETA  believes  it  is  not 
feasible  to  attempt  to  address  all 
potential  hazards  of  combinations  of 
substances.  EPA  requests  comments  on 
the  proposed  approach. 
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EPA  considered  applying  the 
threshold  quantity  to  the  total  quantity 
on  site  at  a  facility,  as  under  EPCRA 
(SARA  Title  HI)  section  302.  A  facility 
would  be  covered  if  it  had  present  an 
amount  of  a  listed  substance  exceeding 
its  threshold  quantity  regardless  of  its 
location  or  distribution  on  the  site.  This 
method  is  clear  and  unambiguous;  no 
complicated  formulas  or  definitions 
need  to  be  applied.  Hie  Agency 
believes,  however,  that  it  is  unlikely 
that  the  contents  of  several  vessels  that 
are  not  interconnected  and  that  are 
widely  separated  would  be  released 
simultaneously,  causing  a  catastrophic 
event  Therefore,  using  the  total 
quantity  on  site  for  threshold  quantity 
determination  appears  to  be  an  overly 
conservative  approach. 

Another  approach  considered  was  to 
base  determination  of  the  threshold  on 
the  maximum  quantity  of  the  regulated 
substance  capable  of  being  released  in  a 
worst-case  accidental  release.  This 
approach  is  used  by  Delaware  for  toxic 
chemicals.  Under  the  Delaware 
regulation,  the  facilities  must  calculate 
a  worst-case  potential  release  quantity 
based  on  formulas  provided.  Some 
difficulties  have  been  reported  with  this 
approach;  for  example,  the  calculations 
require  a  technical  knowledge  not 
available  at  the  full  range  of  potentially 
covered  facilities.  Again,  EPA  believes 
this  approach  may  present  enforcement 
and  compliance  problems  due  to  the 
lack  of  easily  verifiable  criteria.  EPA 
requests  comments  on  the  proposed 
definition  for  threshold  quantities  and 
the  alternative  approaches  considered  as 
options. 

5.  Threshold  Exemptions 

EPA  is  proposing  several  exemptions 
to  limit  the  quantities  of  substances 
included  in  the  threshold 
determination.  EPA  would  adopt  the 
exemption  applied  under  EPCRA 
(SARA  Title  III)  which  does  not 
consider  substances  in  mixtures  if  they 
represent  less  than  one  percent  of  the 
mixture  by  weight.  Regulated 
substances  in  such  dilute  solutions  are 
unlikely  to  pose  a  hazard  to  the 
community  in  the  event  of  an  accidental 
release.  In  addition,  it  might  not  be 
feasible  in  many  cases  for  facilities  to 
calculate  small  quantities  of  substances 
that  may  be  contained  in  mixtures. 

EPA  also  is  proposing  to  exempt 
substances  contained  in  “articles”  from 
the  threshold  determination.  The  OSHA 
definition  of  an  article  would  be  used 
(29CFR  1910.1200(b)).  Batteries  (after 
their  manufacture)  would  be  considered 
articles  under  this  definition.  In 
addition,  EPA  is  proposing  to  exempt 
substances  used  for  the  following 


purposes  from  inclusion  in  the 
threshold  determination:  substances 
that  are  a  structural  component  of  the 
facility;  substances  used  for  routine 
janitorial  maintenance;  substances  in 
consumer  products;  and  substances  in 
water  drawn  from  the  environment  or 
municipal  sources.  EPA  also  would 
exempt  activities  in  laboratories  when 
under  the  supervision  of  a  technically 
qualified  person.  EPA  considers  it  less 
likely  that  substances  stored  in  these 
exempt  forms  could  be  involved  in 
accidental  releases  of  a  catastrophic 
nature. 

These  proposed  exemptions  parallel 
the  exemptions  provided  under  EPCRA 
(SARA  Title  III)  sections  311  and  312  for 
threshold  calculations.  EPA  recognizes 
that  under  EPCRA  (SARA  Title  m) 
section  302,  there  are  no  similar 
exemptions  from  threshold 
determination.  However,  as  noted 
previously,  EPCRA  (SARA  Title  HI) 
section  302  does  not  require  facility- 
specific  prevention  measures,  in 
contrast  to  the  requirements  of  CAA 
section  112(r).  EPA  believes  these 
exemptions  are  necessary  to  avoid 
covering  facilities  whose  use  of  the 
substances  does  not  merit  the 
substantial  regulations  required  under 
the  CAA  and  facilities  who  do  not 
directly  use  the  substance  because  it  is 
contained  in  an  article,  in  process  water, 
in  other  products,  or  in  specific 
supervised  situations.  For  example, 
without  the  article  exemption,  car 
dealers  and  service  stations  could  be 
covered  because  of  the  acid  in  car 
batteries.  Under  EPCRA  (SARA  Title  HI) 
section  302,  facility  notification  to  local 
and  state  emergency  planners  may  be 
appropriate  in  order  for  them  to 
consider  the  risk  to  the  community,  but 
mandatory  prevention  requirements  in 
all  cases  would  be  excessive. 

In  addition,  EPA  is  proposing  to 
exempt  listed  flammable  substances 
used  solely  for  facility  consumption  as 
fuel.  This  exemption  is  consistent  with 
OSHA’s  approach  in  its  proposed  rule 
for  process  safety  management 

6.  Considerations  for  Mixtures 

EPA  notes  that  certain  listed 
substances  are  covered  only  if  they  are 
in  concentrations  by  weight  above 
specified  levels;  for  example, 
hydrochloric  acid  would  be  covered 
only  when  it  is  in  solution  at  a 
concentration  of  25  percent  or  greater, 
aqueous  solutions  of  ammonia  must  be 
considered  only  if  the  concentration  is 
20  percent  or  greater,  and  hydrogen 
peroxide  solutions  must  be  considered 
if  the  concentration  is  greater  than  52 
percent  Stationary  sources  would  not 
be  required  to  estimate  quantities  of 


more  dilute  solutions  of  these 
substances.  These  concentrations 
represent  typical  industry  handling  of 
these  mixtures.  For  mixtures  or 
solutions  of  other  listed  substances, 
determination  of  whether  a  threshold 
quantity  is  present  would  be  based  on 
the  quantity  of  the  listed  substance  in 
the  mixture  or  solution.  For  example, 
for  a  25  percent  solution  of  a  listed 
substance  with  a  threshold  quantity  of 
500  pounds,  more  than  2,000  pounds  of 
the  solution  would  be  needed  to  exceed 
the  threshold  for  the  listed  substance. 

IV.  Other  Issues 

A.  State  Programs 

The  Act  encourages  states  to  develop 
programs  to  implement  CAA  statute 
requirements.  EPA  will  be  publishing 
guidance  to  assist  in  the  development  of 
state  programs  and  in  the 
implementation  of  section  112(r) 
requirements.  Section  112(1)(1)  indicates 
that  states  may  submit  State  Program 
Plans  outlining  the  implementation  and 
enforcement  of  section  112(r) 
requirements.  The  chemical  list  and 
reporting  thresholds  EPA  adopts  will 
provide  a  minimum  set  of  requirements 
for  state  programs  to  adopt.  States, 
however,  are  not  restricted  from  having 
a  more  stringent  program  than  the  one 
EPA  is  proposing. 

Several  states  have  developed  their 
own  chemical  accident  prevention 
regulations.  As  previously  noted, 
California,  Delaware,  and  New  Jersey 
already  have  chemical  accident 
prevention  regulations  that  require 
facilities  to  develop  and  implement  risk 
management  plans.  For  each  of  these 
programs,  the  applicability  of  the 
regulations  is  determined  by  a  list  of 
chemicals  with  reporting  thresholds. 

The  California  program  uses  the  list  and 
thresholds  established  under  EPCRA 
(SARA  Title  m)  section  302;  that  is,  the 
California  program  covers  all  360 
extremely  hazardous  substances  on  the 
EPCRA  (SARA  Title  III)  section  302  list 
at  their  TPQs.  New  Jersey  has  developed 
its  own  list  of  chemicals  and  thresholds. 
Delaware  has  also  developed  a  separate 
list;  Delaware’s  thresholds  are 
dependent  on  both  the  quantity  of  the 
substance  on  site  and  the  distance  to  the 
nearest  population.  If  an  established 
state  program  does  not  include  all  the 
substances  at  the  threshold  quantity  set 
by  EPA  (or  at  a  lower,  more  stringent 
threshold),  the  program  would  have  to 
be  revised  to  bring  it  into  compliance 
with  the  Federal  requirements  when 
they  are  promulgated. 
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B.  OSHA’s  List  of  Highly  Hazardous 
Chemicals 

In  developing  the  proposed  list  of 
substances  and  thresholds,  EPA 
considered  the  possibility  of  adopting 
the  list  of  highly  hazardous  chemicals 
and  thresholds  OSHA  lists  for  its 
chemical  process  safety  standard.  EPA 
conducted  its  analysis  based  on  the 
proposed  OSHA  standard  available  at 
the  time,  with  coordination  with  OSHA 
between  their  proposal  and  final 
versions.  However,  OSHA’s  list  does  not 
include  all  the  substances  mandated  for 
listing  by  Congress.  It  does  not  include 
all  EHSs  that  meet  EPA’s  proposed 
criteria  and  includes  several  substances 
that  EPA  cannot  list  under  the  Act.  It 
also  includes  a  number  of  substances 
that  are  not  in  commercial  production. 
EPA  is  required  to  consider  likelihood 
of  a  release;  substances  that  are  not  in 
commercial  production  would  be 
unlikely  to  be  released  in  significant 
quantities.  Therefore,  the  OSHA  list  ^ 
does  not  meet  EPA’s  Congressional 
mandate.  Approximately  20  percent  of 
OSHA’s  list  is  made  up  of  reactive 
chemicals.  EPA  is  currently  considering 
whether  reactive  chemicals  pose  a 
potential  threat  to  the  public  health  or 
welfare  (as  opposed  to  worker  safety), 
and  is  deferring  listing  such  substances 
for  the  accidental  release  provisions 
pending  further  analysis  of  their 
hazards.  For  these  reasons,  EPA 
determined  the  OSHA  list  could  not  be 
adopted  in  its  entirety.  EPA  and  OSHA 
continue  to  work  together  to  coordinate 
their  lists  to  the  extent  possible. 

EPA  has  proposed  the  same  method 
as  OSHA  for  determining  whether  the 
quantity  of  a  substance  at  a  facility 
exceeds  the  threshold.  However,  EPA 
and  OSHA  used  different  methods  to 
assign  threshold  quantities.  EPA’s 
proposed  list  includes  61  chemicals  that 
also  are  listed  by  OSHA  (50  on  EPA’s 
list  of  toxic  substances  and  11  on  the  list 
of  flammable  substances).  Of  the 
substances  that  are  listed  by  both  OSHA 
and  EPA,  10  (9  toxics  and  1  flammable) 
have  identical  thresholds.  EPA’s 
thresholds  are  higher  than  OSHA’s  for 
36  substances  (26  toxics  and  10 
flammables);  because  OSHA’s 
thresholds  relate  to  worker  protection, 
while  EPA’s  are  intended  to  protect  the 
community,  it  is  reasonable  that  EPA’s 
thresholds  should  be  higher.  However, 
OSHA's  thresholds  are  higher  for  15 
substances. 

C.  Relationship  to  EPCRA  (SARA  Title 
III)  Section  302/303 

Under  EPCRA  (SARA  Title  ED)  section 
302,  EPA  published  a  list  of  extremely 
hazardous  substances  (EHSs)  and 


threshold  planning  quantities  (TPQs). 
Facilities  with  EHSs,  in  quantities 
exceeding  the  TPQ  must  notify  the  State 
Emergency  Response  Commission  and 
Local  Emergency  Planning  Committees. 
Identification  of  fad-lities  with  EHSs 
above  their  TPQs  is  intended  to  provide 
local  emergency  planners  with  a  basis 
for  further  analysis  of  the  potential 
danger  posed  by  these  facilities.  The 
TPQs  do  not  trigger  any  specific 
requirements,  other  than  notification 
and  designation  of  a  facility  coordinator, 
for  facilities  with  EHSs,  nor  do  they 
trigger  any  specific  emergency  planning 
requirements  at  the  facility  other  than 
cooperation  with  the  state  and  local 
planners  in  the  planning  process. 
However,  some  facilities  already  may  be 
instituting  prevention  programs,  based 
especially  on  the  heightened  awareness 
of  hazards  that  has  resulted  from  EPCRA 
(SARA  Title  ED)  section  303  activities. 
The  main  distinction  between  EPCRA 
(SARA  Title  HI)  section  303 
requirements  and  the  CAA  requirements 
is  that  EPCRA  (SARA  Title  HI)  section 
303  focuses  on  community  planning, 
while  the  CAA  focuses  on  planning  at 
the  facility  for  accident  prevention  and 
response.  The  list  of  substances  and 
threshold  quantities  being  proposed 
under  CAA  section  112(r)  triggers 
mandatory  prevention  requirements  by 
facilities  for  prevention  of  accidental 
releases.  EPA,  therefore,  believes  it  is 
appropriate  that  the  list  of  toxic 
chemicals  under  CAA  section  112(r) 
should  be  limited  to  gases  and  volatile 
liquids  with  evidence  of  production, 
unlike  the  EHS  list,  which  is  based  only 
on  toxicity,  and  that  the  thresholds  for 
toxic  chemicals  under  CAA  section 
112(r)  should  be  higher  than  the  TPQs 
under  EPCRA  (SARA  Title  ID)  section 
302.  In  addition,  determination  of  the 
presence  of  a  TPQ  of  an  EHS  under 
EPCRA  (SARA  Title  III)  section  302  is 
based  on  the  total  quantity  of  the  EHS 
at  the  facility,  while  under  CAA  section 
112(r),  the  proposed  method  of 
threshold  determination  is  based  on  the 
quantity  of  the  regulated  substance  in  a 
process.  EPA  believes  it  is  appropriate 
under  EPCRA  (SARA  Title  III)  section 
302  to  identify  facilities  based  on  the 
total  quantity  on  site;  emergency 
planners  can  then  take  factors  such  as 
location  and  distribution  of  vessels  into 
account  when  setting  priorities  for 
planning.  On  the  other  hand,  EPA 
believes  it  is  more  appropriate  under 
CAA  section  112(r),  because  of  the 
associated  requirements,  to  consider  the 
quantity  that  has  the  potential  to  be 
released  in  a  single  accident  and  cause 
serious  effects  beyond  the  fenceline. 


EPA  may  decide  to  list  flammable  and 
explosive  substances  under  EPCRA 
(SARA  Title  m)  section  302,  following 
completion  of  its  analysis  of  the  hazards 
of  such  chemicals.  Because  of  the 
different  purposes  of  EPCRA  (SARA 
Title  m)  section  302  and  CAA  section 
112(r),  it  may  be  appropriate  to  have 
somewhat  different  lists  and  thresholds 
under  EPCRA  (SARA  Title  ED)  section 
302.  For  example,  to  provide  local 
emergency  planners  with  sufficient 
information  to  allow  them  to  set 
planning  priorities  for  their 
communities,  EPA  may  use  less 
stringent  criteria  for  listing  (e.g.,  blasting 
agents  as  well  as  high  explosives  may  be 
listed)  and  set  lower  thresholds  (e.g., 
thresholds  for  explosives  may  be  set 
using  a  lower  overpressure  level,  such 
as  1.0  psi  or  2.0  psi)  under  EPCRA 
(SARA  Title  HI)  section  302. 

D.  Agricultural  Nutrient  Exemption 

Under  CAA  section  112(r),  EPA  is 
authorized  to  establish  higher  threshold 
quantities  for,  or  exempt  entirely, 
chemicals  used  as  agricultural  nutrients 
when  held  by  farmers.  EPA  believes  that 
ammonia  is  the  only  chemical  on  the 
proposed  list  of  substances  that  would 
be  used  as  an  agricultural  nutrient  and 
thus  could  be  subject  to  the  higher 
threshold  or  exemption.  EPA  is 
proposing  to  exempt  ammonia  from  the 
requirements  of  this  rule  when  held  by 
a  farmer  as  an  agricultural  nutrient.  EPA 
is  proposing  this  exclusion  for  two 
reasons.  First,  the  farms  that  use 
ammonia  as  a  fertilizer  are  primarily 
growing  com,  wheat,  and  cotton,  and 
involve  large  acreages  and  the  ammonia 
is  intentionally  released  to  the 
environment.  Second,  many  elements  of 
chemical  accident  prevention  programs 
may  not  be  directly  relevant  to  the  use 
of  ammonia  as  a  fertilizer.  EPA  requests 
comments  on  the  proposed  exemption. 
EPA  notes  that  farm  contractors  who 
sell  ammonia  as  a  fertilizer  would  be 
covered  by  today’s  proposed  rule. 

E.  Information  Gathering  Efforts 

Before  EPA  began  writing  its 

proposed  rules  for  accidental  release 
prevention,  the  Agency  decided  to  seek 
information  from  those  already 
implementing  similar  regulations.  EPA 
staff  met  extensively  with  officials  in 
three  states  and  held  interviews  with 
seven  facilities  that  have  developed 
RMPs  under  state  laws.  To  gather  more 
information,  EPA  held  eight  focus 
groups,  five  with  facilities  (two  each  in 
New  Jersey  and  California,  one  in 
Delaware),  and  three  with  administering 
agency  officials  in  California,  to  elicit 
their  opinions  on  the  regulations  and 
their  ideas  about  the  most  useful 
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program  components.  After  analyzing 
the  results  of  these  meetings,  EPA  held 
a  two-day  seminar  on  issues  that  have 
arisen  ait  the  state  leveL  Officials  from 
California,  Delaware,  and  New  Jersey,  as 
well  as  Minnesota,  Texas,  New  York, 
and  Wisconsin,  attended  the  meetings. 
On  the  second  day,  other  groups  that 
had  expressed  an  interest,  including 
trade  associations,  labor  unions, 
environmentalists,  and  organizations  of 
public  officials,  joined  the  discussion. 

Participants  were  concerned  that  to 
the  extent  possible,  the  OSHA,  EPA,  and 
state  chemical  lists  and  related 
regulations  should  be  consistent 
Several  facilities  indicated  that  they 
would  like  the  regulations  arranged  so 
that  if  they  are  in  compliance  with  one 
rule,  they  would  be  in  compliance  with 
all  rules,  at  least  for  a  specific  chemical. 
It  was  noted  that  the  chemical  list 
should  be  based  on  criteria;  thresholds 
should  be  developed  on  a  risk-based 
system.  In  general,  the  focus  group 
participants  found  die  thresholds  used 
in  their  states  reasonable,  regardless  of 
the  actual  threshold  quantities,  which 
varied  from  state  to  state.  A  report  on 
this  information  gathering  effort  entitled 
Clean  Air  Act  of  1990,  Chemical 
Accident  Release  Provisions,  Report  on 
Focus  Groups  and  Round  Table 
Discussions,  transcripts  of  the  focus 
group  sessions,  and  a  report  on  the  two- 
day  seminar  are  available  in  the  docket. 

V.  Petitions  for  Additions  and  Deletions 
A.  Information  Required  from  Petitioner 

The  Act  requires  EPA  to  review  the 
list  at  least  every  five  years;  EPA  may 
revise  the  list  either  through  petitions  or 
by  Agency  initiative.  EPA  is  required  to 
develop  procedures  for  the  addition  and 
deletion  of  substances  horn  the  list; 
these  procedures  are  to  be  consistent 
with  those  applicable  to  the  list  in  CAA 
section  112(h). 

EPA  will  consider  and  respond  to 
petitions  to  modify  the  list  of  regulated 
substances  for  accidental  release 
prevention  within  18  months  of 
submission  of  the  petition.  For  EPA  to 
complete  its  review  of  petitions  and 
publish  the  results  of  its  determinations 
in  a  timely  and  efficient  manner,  the 
data  presented  in  the  petition  must  be 
complete  and  technically  sound.  EPA’s 
review  would  be  facilitated  if  the 
petitioner  presents  the  information  in 
the  order  listed  below. 

•  Name  and  address  of  the  petitioner 
and  a  brief  description  of  the 
organization(s)  that  the  petitioner 
represents,  if  applicable. 

•  Name,  address,  and  telephone 
number  of  a  contact  person  for  the 
petition. 


•  Common  chemical  name(s ), 
common  synonym(s).  Chemical 
Abstracts  Service  (CAS)  number,  and 
chemical  formula  and  structure.  The 
CAS  number  is  a  unique  number 
assigned  to  chemical  substances  by  the 
American  Chemical  Society  Chemical 
Abstracts  Service  Registry  System.  The 
CAS  numbers  are  independent  of 
nomenclature  and  have  no  chemical 
significance.  They  are  assigned  as  each 
new  chemical  enters  the  CAS  Registry 
System. 

•  Action  requested.  The  petitioner 
must  identify  whether  the  request  is  to 
add  to  or  delete  from  the  list  of 

X lasted  substances  for  accidental 
ise  prevention. 

•  Rationale  supporting  the 
petitioner’s  position.  Each  petition  must 
present  a  discussion  of  the  rationale  to 
add  or  delete  each  substance  based 
upon  the  data  presented  and  their 
relationship  to  the  criteria  for  addition 
or  deletion.  A  short  summary  of  the 
rationale  must  be  submitted  along  with 
a  more  detailed  narrative  that  includes 
a  discussion  of  the  available  data  on  the 
potential  for  acute  adverse  human 
health  effects  that  occur  as  a  result  of  „ 
exposure  to  the  substance.  Physical  and 
chemical  data  related  to  the  likelihood 
of  accidental  releases  and  the  magnitude 
of  human  exposure  also  should  be 
discussed.  For  a  petition  to  add,  data 
must  be  submitted  showing  that  the 
criteria  for  listing  are  met.  Chemicals 
meet  the  criteria  for  listing  if  they  meet 
the  mammalian  toxicity  criteria  for 
listing  as  EHSs  (discussed  in  Section  in 
C  of  this  preamble),  are  gases  or  liquids 
with  vapor  pressure  of  0.5  mm  Hg  or 
higher  under  ambient  conditions,  and 
are  in  production  in  commercial 
quantities.  Less  volatile  chemicals  that 
meet  the  toxicity  criteria  will  be 
considered  for  listing  if  they  have  a 
history  of  involvement  in  accidents  that 
caused  death  or  injury.  For  flammable 
chemicals,  data  should  indicate  that  the 
substances  are  flammable  gases  under 
ambient  conditions,  or  that  they  are 
liquids  with  boiling  point  below  100  °F 
(37.8  °C)  and  flash  point  below  73  °F 
(22.8  °C).  For  a  petition  to  delete,  data 
must  be  submitted  demonstrating  that 
the  substance  would  not  reasonably  be 
expected  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment  in  the  event  of  an 
accidental  release.  Available  data  on  all 
hazards  presented  by  the  chemical 
should  be  included. 

•  Supporting  data.  The  petitioner 
must  provide  EPA  with  sufficient 
information  to  support  scientifically  his 
or  her  request  to  add  to  or  delete  from 
the  list  of  regulated  substances  for 
accidental  release  prevention.  Duplicate 


copies  of  all  material  submitted  and  an 
English  translation  of  any  information 

Eublished  in  a  foreign  language  should 
e  Included  with  the  petition  in  order 
to  expedite  the  review  process. 

All  data  presented  must  meet  basic 
criteria  for  acceptable  scientific  quality. 
These  include,  but  are  not  limited  to, 
appropriate  study  design,  quality  of  the 
scientific  approach/method,  appropriate 
quality  assurance  and  quality  control 
procedures,  and  appropriate  statistical 
analyses. 

Tne  supporting  data  for  the  petition 
must  contain,  at  a  minimum,  the 
following  elements: 

•  List  of  supporting  documents.  The 
petitioner  must  include  a  summary  list 
of  all  supporting  documents  included 
with  the  petition. 

•  Literature  searches.  The  petitioner 
must  include  a  printed  copy  of  all 
literature  searches  conducted  to  identify 
data  available  for  the  substances, 
including  identification  of  the 
database(s)  searched,  the  search 
strategy,  dates  covered,  and  printed 
results.  The  literature  searches  must 
have  been  conducted  within  six  months 
prior  to  submission  of  the  petition. 

•  Effects  data.  Each  petition  must 
include  summary  tables  identifying  all 
studies  cited.  The  petitioner  must 
submit  printed  copies  of  the  studies 
cited  on  these  tables.  The  reports  of 
effects  data  should  include  all  available 
reports  on  effects  of  short-term  exposure 
to  the  chemical  and  should  not  be 
limited  to  reports  on  the  effect  for  which 
the  chemical  was  listed.  Human  studies, 
animal  studies,  other  environmental 
effects  studies,  and  supplementary  data 
such  as  results  from  short-term  in  vitro 
tests,  toxicokinetic  studies,  comparative 
metabolism  studies,  structure-activity 
relationships,  and  other  relevant 
toxicological  studies  may  be  submitted. 

Studies  will  be  evaluated  for 
adequacy  using  standard  EPA  guidance 
documents  and  basic  toxicologic 
principles.  EPA  will  place  greater 
confidence  in  studies  that  have  been 
published  in  peer-reviewed  scientific 
journals  or  books.  In  addition,  the 
petitioner  may  be  aware  of  supporting 
studies,  data,  or  reports  that  were  not 

Eublished  in  peer-reviewed  journals  or 
ooks.  In  such  cases,  the  petitioner 
should  submit  a  printed  copy  of  each 
relevant  non-peer- reviewed  citation. 
Examples  of  such  citations  may  include 
proceedings  of  scientific  meetings, 
studies  conducted  at  an  industrial  site 
for  internal  purposes,  and  some 
government-sponsored  reports/ 
assessments. 

•  Exposure  and  accident  history  data. 
The  petition  should  include  data  related 
to  the  potential  for  serious  adverse 
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human  health  or  environmental  effects. 
Relevant  physical  and  chemical 
properties  of  the  substance  (e.g.,  boiling 
point  and  vapor  pressure)  should  be 
included,  with  literature  citations.  Air 
dispersion  modeling  results  may  be 
included.  Assumptions  and  data  used 
for  the  modeling  should  be  presented 
clearly,  and  documentation  for  the 
model  used  should  be  included  in  the 
submission.  Historical  data  on  accidents 
involving  the  substance  may  be 
included,  clearly  citing  the  sources  of 
the  data. 

B.  Petition  Process 

The  guidance  presented  in  this 
proposed  rulemaking  is  intended  to 
provide  a  general  framework  for 
determining  petition  adequacy.  Because 
most  petitions  will  have  specific  issues 
not  covered  by  this  guidance, 
individuals  wishing  to  petition  EPA  to 
modify  the  list  of  regulated  substances 
for  accidental  release  prevention  are 
encouraged  to  request  a  pre-petition 
conference  with  EPA.  Such  a  meeting 
would  facilitate  submittal  of  complete 
and  technically  sound  petitions.  To 
arrange  a  pre-petition  conference,  please 
contact  CAA  112(r)  Petition 
Coordinator,  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(OS-120),  401  M  Street  SW., 

Washington  DC  20460.  At  the  time  a 
pre-petition  conference  is  requested,  the 
potential  petitioner  must  be  prepared  to 
submit  a  proposed  agenda  for  the 
meeting  and  a  list  of  participants. 

A  petition  to  modify  the  list  of 
regulated  substances  for  accidental 
release  prevention  under  section  112(r) 
of  the  Clean  Air  Act  should  be  sent  to 
the  following  address  to  expedite  its 
review.  Environmental  Protection 
Agency,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
OS-120,  401  M  Street.  SW., 

Washington,  DC  20460. 

Upon  receipt  of  a  petition,  EPA  will 
first  review  the  petition  for 
completeness.  If  the  petition  is  found  to 
be  incomplete,  EPA  will  return  it  to  the 
petitioner  identifying  the  omissions. 

The  petitioner  may  correct  the 
deficiencies  and  resubmit  the  petition. 
This  action  will  be  considered 
equivalent  to  submitting  a  new  petition; 
thus,  EPA  will  have  18  months  to 
review  the  petition  contents  and  publish 
a  decision  to  grant  or  deny  the  petition. 
If  the  petition  is  found  to  be  complete, 
EPA  proposes  to  publish  the  following 
two  notices  in  the  Federal  Register: 

1.  Notice  of  Petition  Receipt  and 
Request  for  Comments:  This  notice  will 
announce  that  a  complete  petition  has 
been  received  and  will  identify  the 
following:  the  petitioner,  the  action 


requested  (regulated  substance, 
addition/deletion),  the  rationale  and 
summary  of  the  key  data  submitted  in 
support  of  the  petition,  and  the  list  of 
studies  submitted  by  the  petitioner  to 
support  the  request.  In  response  to  this 
notice,  EPA  will  request  that  interested 
parties  submit  additional,  pertinent 
scientific  information  that  was  not 
identified  by  the  petitioner  if  such 
information  might  assist  EPA  in  making 
the  decision  to  grant  or  deny  the 
petition.  Additional  data  will  be 
accepted  for  sixty  days  following 
publication  of  this  notice.  The  request 
for  information  will  constitute  a  request 
for  public  comments  on  the  petition.  All 
pertinent  information  and  comments 
received  will  be  addressed  in  the  notice 
granting  or  denying  the  petition. 

2.  Publication  of  Decision:  This  notice 
will  announce  EPA’s  decision  to  grant 
or  deny  a  specific  petition. 

EPA  anticipates  publishing  the  two 
notices  discussed  above  within  18 
months  of  receiving  a  complete  petition. 
EPA  will  not  accept  additional  petitions 
on  the  same  substance  following 
publication  of  a  final  notice  of  the 
decision  to  grant  or  deny  a  petition 
unless  new  data  become  available  that 
could  significantly  affect  the  basis  for 
the  decision  made  by  EPA.  If  significant 
additional  data  are  available,  interested 
persons  may  submit  these  data  through 
the  petition  procedures  identified  in 
this  notice.  Reference  should  be  made  to 
previous  petitions  for  a  specific 
substance,  identifying  the  date  the 
petition  was  submitted  and  the  previous 
petitioner.  Information  previously 
submitted  need  not  be  resubmitted  but 
may  be  cited  by  reference  for 
reconsideration.  EPA  requests 
comments  on  the  proposed  information 
to  be  required  from  the  petitioner  and 
the  proposed  petition  process. 

VI.  Discussion  of  the  Proposed  Rule 

EPA  is  proposing  to  add  Part  67  to 
Title  40  of  the  Code  of  Federal 
Regulations,  which  would  include  the 
list  of  regulated  substances  and 
threshold  quantities,  as  well  as  the 
requirements  for  the  petition  process  to 
add  regulated  substances  to  the  list  or  to 
delete  regulated  substances  from  the 
list. 

Proposed  §  68.5  would  establish  the 
procedures  to  determine  whether  a 
threshold  quantity  of  a  regulated 
substance  is  present  at  a  stationary 
source.  Specific  exemptions  to  the 
threshold  determination  procedure  are 
also  included  for  mixture 
concentrations,  articles,  and  certain  uses 
and  activities. 

Proposed  §  68.100  would  establish  the 
purpose  of  the  subpart  as  the 


designation  of  regulated  substances  and 
their  threshold  quantities,  and 
establishment  of  the  requirements  for 
petitions  to  add  substances  or  delete 
substances  from  the  list. 

Proposed  §  68.120  would  specify  the 
requirements  for  petitions  to  the  Agency 
to  add  substances  to  the  list,  and  to 
delete  substances  from  the  list. 

Proposed  §  68.125  would  exempt 
ammonia  used  as  an  agricultural 
nutrient  when  held  by  a  farmer. 

Proposed  §  68.130  would  establish  the 
list  of  regulated  substances,  including  a 
list  of  toxic  substances,  a  list  of 
flammable  substances,  and  a  list 
criterion  for  commercial  high 
explosives.  This  section  also  would 
establish  the  threshold  quantities  for  all 
listed  substances. 

VII.  Required  Analyses 

A.  E.O.  12291 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  “major”  and  thus  subject  to  the 
requirement  for  a  Regulatory  Impact 
Analysis  (RIA).  Under  E.O.  12291,  a 
major  rule  is  one  that  is  likely  to  result 
in: 

1.  An  adverse  (cost)  impact  in  the 
economy  of  $100  million, 

2.  A  major  increase  in  cost  or  prices 
to  consumers,  individual  industries. 
Federal,  state,  or  local  government,  or 
geographic  region,  or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  in  domestic  or 
export  markets. 

Based  on  the  RIA.  EPA  estimates  that 
approximately  140,500  facilities  will  be 
covered  by  the  three  proposed  hazards 
lists  and  thresholds  (i.e.,  toxic, 
flammables,  and  explosives).  These 
facilities  include  22,440  manufacturers 
(18,960  of  whom  are  covered  by  the 
OSHA  rule);  33,250  public  drinking 
water  and  waste  treatment  systems 
(15,400  covered  by  OSHA);  50,000  cold 
storage  facilities  (42,500  covered  by 
OSHA);  4,460  wholesalers  (2,240 
covered  by  OSHA);  1,240  service 
industry  facilities  (776  covered  by 
OSHA);  2,980  private  utilities  (3,000 
covered  by  OSHA);  and  20,000  propane 
retailers.  The  average  number  of 
regulated  substances  varies  from  one  per 
facility  for  cold  storage  facilities,  to  13 
per  facility  for  highly  complex 
manufacturing  facilities. 

EPA  has  determined  the  proposed 
rule  is  not  a  major  rule  for  the  purposes 
of  E.O.  12291  because  the  list,  oy  itself, 
imposes  no  cost  on  facilities.  The  cost 
impact  of  the  list  and  thresholds  derives 
from  compliance  with  the  risk 
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management  regulations  and  other 
reasonable  regulations,  which  are 
triggered  by  the  presence  of  a  regulated 
substance  above  its  threshold  quantity. 
Because  the  impact  of  the  list  and 
threshold  decisions  are  felt  through  the 
risk  management  regulations,  EPA  has 
prepared  a  combined  preliminary  RIA 
entitled,  "Regulatory  Impact  Analysis  in 
Support  of  Listing  Regulated  Substances 
and  Thresholds  and  Mandating  Risk 
Management  Programs  for  Chemical 
Accident  Prevention,  as  Required  by 
section  112(r)  of  the  CAA,"  which 
analyzes  the  impacts  of  various  list  and 
threshold  options  on  the  risk 
management  requirements.  The  RIA  is 
available  in  the  docket. 

The  petition  process  is  the  only  aspect 
of  this  rulemaking  that  is  directly 
attributed  to  the  listing  of  substances. 
EPA  estimates  that  the  petition  process 
under  this  rulemaking  will  cost  a 
facility  submitting  a  petition  an  average 
of  $5,000.  EPA  estimates  that  there  will 
be  11  petitions  a  year.  EPA  anticipates 
that  the  cost  to  the  Federal  government 
for  processing  and  reviewing  the 
petitions  will  be  approximately  equal  to 
the  cost  to  facilities  for  filing  a  petition. 
The  total  annual  cost  is  estimated  to  be 
$110,000  ($5,000  x  2  x  11  petitions). 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  Federal  agencies 
must  evaluate  the  effects  of  the  rule  on 
small  entities  and  examine  alternatives 
that  may  reduce  these  effects.  Because 
the  proposed  rule,  by  itself,  has  no  cost 
impact  on  facilities,  a  separate 
Regulatory  Flexibility  analysis  was  not 
conducted,  but  is  included  in  the 
combined  RIA,  available  in  the  docket. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1601.1)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
St.  SW.  (PM-22Y),  Washington,  DC 
20460,  or  by  calling  (202)  260-2740. 

Public  reporting  Durden  for  this 
collection  of  information  in  the  petition 
process,  the  only  aspect  of  the  proposed 
rule  involving  reporting  or 
recordkeeping,  is  estimated  to  be 
approximately  138  hours,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  data  needed, 
and  completing  and  reviewing  the 


collection  of  information.  EPA  estimates 
that  there  will  be  11  petitions  a  year. 

The  total  annual  burden  is  estimated  to 
be  1,518  hours  (138  hours  x  11 
petitions).  « 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  Chief, 
Information  Policy  Branch,  PM-223Y, 
U.S.  EPA,  401  M  St.  SW.,  Washington, 

DC  20460,  and  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attn:  Desk  Officer  for  EPA. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  68 
Chemicals,  Hazardous  substances, 
Extremely  hazardous  substances, 
Intergovernmental  relations,  Clean  Air 
Act,  Chemical  accident  prevention. 

Dated:  December  30, 1992. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  subchapter 
C  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  adding  a 
new  part  68  to  read  as  follows: 

PART  68— CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

Subpart  A— General 

Sec. 

68.1  Scope. 

68.3  Definitions. 

68.5  Threshold  determination. 

Subpart  B — Riak  Management  Plan 
Requirements  [Reserved] 

Subpart  C — Regulated  Substances  for 
Accidental  Release  Prevention 

68.100  Purpose. 

68.120  Petition  process. 

68.125  Exemptions. 

68.130  List  of  substances. 

Authority:  42  U.S.C.  7412(r). 

Subpart  A— General 

§68.1  Scope. 

This  part  sets  forth  requirements  for 
chemical  accident  prevention  steps  that 
must  be  taken  by  the  owner  or  operator 
of  stationary  sources. 

§68.3  Definitions. 

For  the  purposes  of  this  part: 
Accidental  release  means  an 
unanticipated  emission  of  a  regulated 
substance  or  other  extremely  hazardous 
substance  into  the  ambient  air  from  a 
stationary  source. 

Administrator  means  the 
administrator  of  the  U.S.  Environmental 
Protection  Agency. 


Article  means  a  manufactured  item 
that  is  formed  to  a  specific  shape  or 
design  during  manufacture,  that  has  end 
use  functions  dependent  in  whole  or  in 
part  upon  the  shape  or  design  during 
end  use,  and  that  does  not  release  or 
otherwise  result  in  exposure  to  a 
regulated  substance  under  normal 
conditions  of  processing  and  use. 

CAS  means  the  Chemical  Abstracts 
Service. 

Process  means  any  activity  involving 
a  regulated  substance  including  any  use, 
storage,  manufacturing,  handling,  or 
onsite  movement  of  such  substances,  or 
combination  of  these  activities.  For  the 
purposes  of  this  definition,  any  group  of 
vessels  that  are  interconnected,  or 
separate  vessels  that  are  located  such 
that  a  regulated  substance  could  be 
involved  in  a  potential  release,  shall  be 
considered  a  single  process. 

Regulated  substance  is  any  substance 
listed  under  section  112(r)(3)  of  the 
Clean  Air  Act  as  amended,  and  §  68.130. 

Stationary  source  means  any 
buildings,  structures,  equipment, 
installations,  or  substance  emitting 
stationary  activities  which  belong  to  the 
same  industrial  group,  which  are 
located  on  one  or  more  contiguous 
properties,  which  are  under  the  control 
of  the  same  person  (or  persons  under 
common  control),  and  from  which  an 
accidental  release  may  occur.  A 
stationary  source  includes 
transportation  containers  that  are  no 
longer  under  active  shipping  orders  and 
transportation  containers  that  are 
connected  to  equipment  at  the 
stationary  source  for  the  purposes  of 
temporary  storage,  loading,  or 
unloading. 

Threshold  quantity  means  the 
quantity  specified  for  regulated 
substances  under  section  112(r)(5)  of  the 
Clean  Air  Act  as  amended,  and  listed  in 
§  68.130  and  determined  to  be  present  at 
a  stationary  source  as  specified  in 
§68.5. 

Vessel  means  any  reactor,  tank,  drum, 
barrel,  cylinder,  vat,  kettle,  boiler,  pipe, 
hose,  or  other  container. 

§68.5  Threshold  determination. 

(a)  A  threshold  quantity  of  a  regulated 
substance  as  listed  in  §  68.130  is  present 
at  a  stationary  source  if  the  total 
quantity  of  the  regulated  substance 
contained  in  a  process  exceeds  the 
threshold. 

(b)  For  the  purposes  of  determining 
whether  more  than  a  threshold  quantity 
of  a  regulated  substance  is  present  at  the 
stationary  source,  the  following 
exemptions  apply: 

(1)  Concentrations  of  a  regulated 
substance  in  a  mixture.  If  a  regulated 
substance  is  present  in  a  mixture  and 
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the  concentration  of  the  substance  is 
below  one  percent  by  weight  of  the 
mixture,  the  amount  of  the  substance  in 
the  mixture  need  not  be  considered 
when  determining  whether  more  than  a 
threshold  quantity  is  present  at  the 
stationary  source. 

(2)  Articles.  Regulated  substances 
contained  in  articles  need  not  be 
considered  when  determining  whether 
more  than  a  threshold  quantity  is 
present  at  the  stationary  source. 

(3)  Uses.  Regulated  substances  used 
for  the  following  purposes  need  not  be 
included  when  determining  whether 
more  than  a  threshold  quantity  is 
present  at  the  stationary  source: 

(i)  Use  as  a  structural  component  of 
the  stationary  source; 

(ii)  Use  of  products  for  routine 
janitorial  maintenance; 

(iii)  Use  by  employees  of  foods,  drugs, 
cosmetics,  or  other  personal  items 
containing  the  regulated  substance; 

(iv)  Use  of  regulated  substances 
present  in  process  water  or  non-contact 
cooling  water  as  drawn  from  the 
environment  or  municipal  sources,  or 
use  of  regulated  substances  present  in 
air  used  either  as  compressed  air  or  as 
part  of  combustion;  and 

(v)  Use  solely  for  consumption  as  fuel. 

(4)  Activities  in  Laboratories.  If  a 
regulated  substance  is  manufactured, 
processed,  or  used  in  a  laboratory  at  a 
stationary  source  under  the  supervision 
of  a  technically  qualified  individual  as 
defined  in  §  720.3(ee)  of  this  chapter, 
the  quantity  of  the  substance  need  not 
be  considered  in  determining  whether  a 
threshold  quantity  is  present.  This 
exemption  does  not  apply  to: 

(i)  Specialty  chemical  production; 

(ii)  Manufacture,  processing,  or  use  of 
substances  in  pilot  plant  scale 
operations;  and 

(iii)  Activities  conducted  outside  the 
laboratory. 

Subpart  B— Risk  Management  Plan 
Requirements  [Reserved] 

Subpart  C— Regulated  Substances  for 
Accidental  Release  Prevention 

§68.100  Purpose. 

This  subpart  designates  substances  to 
be  listed  under  section  112(r)  (3),  (4), 
and  (5)  of  the  Clean  Air  Act,  as 
amended,  identifies  their  threshold 
quantities,  and  establishes  the 
requirements  for  petitioning  to  add  or 
delete  substances  from  the  list 


§68.120  Petition  process. 

(a)  Any  person  may  petition  the 
Administrator  to  modify,  by  addition  or 
deletion,  the  list  of  regulated  substances 
identified  in  §£8.130.  Based  on  the 
information  presented  by  the  petitioner, 
the  Administrator  may  grant  at  deny  a 
petition. 

(b)  A  substance  may  be  added  to  the 
list  if,  in  the  case  of  an  accidental 
release,  it  is  known  to  cause  or  may  be 
reasonably  anticipated  to  cause  death, 
injury,  or  serious  adverse  effects  to 
human  health  or  the  environment. 

(c)  A  substance  may  be  deleted  from 
the  list  if  adequate  data  on  the  health 
and  environmental  effects  of  the 
substance  are  available  to  determine 
that  the  substance,  in  the  case  of  an 
accidental  release,  will  not  cause  death, 
injury,  or  serious  adverse  effects  to 
human  health  or  the  environment. 

(d)  No  substance  for  which  a  national 
primary  ambient  air  quality  standard 
has  been  established  shall  be  added  to 
the  list.  No  substance  regulated  under 
title  VI  of  the  Clean  Air  Act,  as 
amended,  shall  be  added  to  the  list. 

(e)  The  burden  of  proof  is  on  the 
petitioner  to  demonstrate  that  the 
criteria  for  addition  and  deletion  are 
met.  A  petition  will  be  denied  if  this 
demonstration  is  not  made. 

(f)  The  Administrator  will  not  accept 
additional  petitions  on  the  same 
substance  following  publication  of  a 
final  notice  of  the  decision  to  grant  or 
deny  a  petition,  unless  new  data  become 
available  that  could  significantly  affect 
the  basis  for  the  decision. 

(g)  Petitions  to  modify  the  list  of 
regulated  substances  must  contain  the 
following: 

(1)  Name  and  address  of  the  petitioner 
and  a  brief  description  of  the 
organization(s)  that  the  petitioner 
represents,  if  applicable; 

(2)  Name,  address,  and  telephone 
number  of  a  contact  person  for  the 
petition; 

(3)  Common  chemical  name(s), 
common  synonym(s).  Chemical 
Abstracts  Service  number,  and  chemical 
formula  and  structure; 

(4)  Action  requested  (add  or  delete  a 
substance); 

(5)  Rationale  supporting  the 
petitioner’s  position;  that  is,  how  the 
substance  meets  the  criteria  for  addition 
and  deletion.  A  short  summary  of  the 
rationale  must  be  submitted  along  with 
a  more  detailed  narrative;  and 


(6)  Supporting  data;  that  is,  the 
petition  must  include  sufficient 
information  to  scientifically  support  the 
request  to  modify  the  list.  Such 
information  shall  include; 

(i)  A  list  of  all  support  documents; 

(ii)  Documentation  of  literature 
searches  conducted,  including,  but  not 
limited  to,  identification  of  the 
database(s)  searched,  the  search 
strategy,  dates  covered,  and  printed 
results; 

(iii)  Effects  data  (animal,  human,  and 
environmental  test  data)  indicating  the 
potential  for  death,  injury,  or  serious 
adverse  human  and  environmental 
impacts  from  acute  exposure  following 
an  accidental  release;  printed  copies  of 
the  data  sources,  in  English,  should  be 
provided;  and 

(iv)  Exposure  data  or  previous 
accident  history  data,  indicating  the 
potential  for  serious  adverse  human 
health  or  environmental  effects  from  an 
accidental  release.  These  data  may 
include,  but  are  not  limited  to,  physical 
and  chemical  properties  of  the 
substance,  such  as  vapor  pressure; 
modeling  results,  including  data  and 
assumptions  used  and  model 
documentation;  and  historical  accident 
data,  citing  data  sources. 

§68.125  Exemptions. 

Agricultural  nutrients.  Ammonia  used 
as  an  agricultural  nutrient,  when  held 
by  farmers,  need  not  be  included  when 
determining  whether  a  threshold 
quantity  is  present  on  site. 

§68.130  List  of  substances. 

(a)  Explosives  are  covered  under 
section  112(r)  of  the  Clean  Air  Act  if 
they  are  classified  by  DOT  in  Division 
1.1(49  CFR  part  172.102)  defined  as 
explosives  mat  have  a  mass  explosion 
hazard,  and  are  present  on  site  in 
quantities  greater  than  5,000  pounds. 

(b)  Regulated  toxic  and  flammable 
substances  under  section  112(r)  of  the 
Clean  Air  Act  are  the  substances  listed 
in  Tables  1, 2, 3,  and  4  of  this  section. 
Threshold  quantities  for  listed  toxic  and 
flammable  substances  are  specified  in 
the  tables. 

(c)  The  bases  for  placing  toxic  and 
flammable  substances  on  the  list  of 
regulated  substances  are  explained  in 
the  notes  to  the  list. 
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Table  1  to  §68.130.— List  of  Regulated  Toxic  Substances  and  Threshold  Quantities  for  Accidental  Release 

Prevention 

[Alphabetical  Order— 100  Substances] 


Threshold 
quantity  (lbs) 


Basis  tor 
listing 


Acetone  cyanohydrin . . . 

Acrolein . . . 

Acrylonitrile  . 

Acrylyl  chloride . . 

AHyl  alcohol . 

Allylamine . . . . . 

Ammonia  (anhydrous)  . 

Ammonia  (aqueous  solution,  cone  20%  or  greater) 

Aniline . 

Antimony  pentafluortde . 

Arsenous  trichloride . . 

Arsine . . . 

Benzal  chloride . „ . 

Benzenamine,  3-{trifluoromethy1)-  . 

Benzotrichloride . 

Benzyl  chloride . 

Benzyl  cyanide . . 

Boron  trichloride . 

Boron  Irtfluoride  . 

Boron  trifluoride  compound  with  methyl  ether  (1:1) 

Bromine . . . 

Carbon  disulfide . . . 

Chlorine . . 

Chlorine  dioxide . 

Chloroethanol . 

Chloroform  * . . . 

Chloromethyl  ether . 

Chloromethyl  methyl  ether . 

Crotonaidehyde . 

Crotonaldehyde,  (E)-  . 

Cyanogen  chloride . 

Cyclohexylamine . 

Diborane . . . . 

Trans-1,4-dichlorobutene . 

Dlchtoroethyt  ether . 

Dimethyldichlorosilane . 

Dimethylhydrazlne  . 

Dimethyl  phosphorochloridothioate  . 

Eplchlorohydrin  . 

Ethylenediamine  . ..... 

Ethyleneimins  . 

Ethylene  oxide . 

Fluorine . . . 

Formaldehyde . . . 

Formaldehyde  cyanohydrin  . . 

Furan . 

Hydrazine . 

Hydrochloric  acid  (solution,  cone  25%  or  greater)  . 

Hydrocyanic  add  . . 

Hydrogen  chloride  (anhydrous)  . 

Hydrogen  fluoride  . . 

Hydrogen  peroxide  (cone  >  52%) . 

Hydrogen  selenide . 

Hydrogen  sulfide . 

Iron,  pentacarbonyl- . 

Isobutyronitrile . 

Isopropyl  chlorotormate  . . 

Lactonitrile . 

Methacrytonitrile . . . 

Methyl  bromide . 

Methyl  chloride . 

Methyl  chtoroformate  . 

Methyl  hydrazine . 

Methyl  Isocyanate . 

Methyl  mercaptan . 

Methyl  thiocyanate . 

Methyitrichlorosilane . 

Nickel  caitoonyl  . 

Nitric  acid . . . . 

Nitric  oxide . .-. . 

Nitrobenzene . . . 

Parathion . 

Peracetic  acid . . . 

Perchloromethylmercaptan . 

Phenol  (liquid) . 

Phosgene  . 

Phosphine . 

Phosphorus  oxychloride  . 


75-78-5 

57-14-7 

2524-03-0 

106- 83-8 

107- 15-3 
151-56-4 

75-21-8 

7782- 41-4 
50-00-0 

107- 16-4 
110-00-9 
302-01-2 

7647-01-0 

74-90-8 

7647-01-0 

7664-39-3 

7722-84-1 

7783- 07-5 
7783-06-4 

13463-40-6 

78-82-0 

108- 23-6 

78- 97-7 
126-98-7 

74-83-9 

74-87-3 

79- 22-1 
60-34-4 

624-83-9 

74- 93-1 
556-64-9 

75- 79-6 
13463-39-3 

7697-37-2 

10102-43-9 

98-95-3 

56-38-2 

79-21-0 

594-42-3 

108-95-2 

75-44-5 

7803-51-2 

10025-87-3 
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Table  1  to  §68.130.— List  of  Regulated  Toxjc  Substances  and  Threshold  Quantities  for  Accidental  Releasf 

Prevention — Continued 

(Alphabetical  Order— 100  Substances] 


Threshold  Basis  lor 
quantity  (lbs)  listing 


Phosphorus  trichloride . 

Piperidine . . . „ . 

Proplonitrlle  . . . . 

Propyl  chiorotormate . . . 

Propylenelmlne . . . 

Propylene  oxide . . . . . . . . . 

Pyridine,  2-methyl-5-vlnyl- . . . 

Sulfur  dioxide . . . 

Sulfuric  acid  .... . . . 

Sulfur  tetrafluoride  . .-. . . . . . 

Sulfur  trioxide . 

Tetramethyllead  . . . . . 

Tetranitromethane . .’. . 

Thiophene! . „ . . . 

Titanium  tetrachloride . . . . . 

Toluene  2,4-dilsocyanate . . . 

Toluene  2,6-diisocyanate . . . 

Toluene  dlisocyarwte  (unspecified  Isomer) . . . 

Trichtofoethylsllane . . . . . . . . 

Trimethylchlcrosilane . . . . 

Vinyl  acetate  monomer . . . 

Vinyl  chloride . „ . . . . 


Basis  tor  Listing: 

‘Mandated  for  ksting  by  Congress. 

kOn  EHS  list,  vapor  pressure  0.5  mmHg  or  greater. 

‘On  EHS  HsL  vapor  pressure  less  Sian  0.5  mmHg.  but  has  been  involved  in  accidents  resulting  In  death  or  Injury. 
4  TOXIC  OBS 

‘Listed  based  on  toxicity  of  hydrogen  chloride,  potential  to  release  hydrogen  chloride,  and  history  of  accidents. 


Table  2  to  §68.130.— List  of  Regulated  Toxic  Substances  and  Threshold  Quantities  for  Accidental  Release 

Prevention 

[CAS  Number  Order— 100  Substances] 


Threshold 
quantity  (lbs) 


50-00-0  . .  Formaldehyde . . . . . 

56- 38-2  -  Parathton . . . . . . 

57- 14-7  -  Dimethyl  h  yd  razi  ne . 

60-34-4  - -  Methyl  hydrazine . 

62-53-3  _  An  One  . . . ... 

67-66-3  . . .  Chloroform  . . . 

74-83-9  . .  Methyl  bromide . 

74-87-3  _  Methyl  chloride . 

74-90-8  .  Hydrocyanic  acid . . 

74- 93-1  .  Methyl  mercaptan . . 

75- 01-4  . .  Vinyl  chloride  . . 

75-15-0  ...... —  Carbon  disulfide . 

75-21-8  .  Ethylene  oxide . 

75-44-5  - - -  Phosgene  . . 

75-55-8  . .  Propyieneimine . . 

75-56-9  .  Propylene  oxide . 

75-74-1  .  Tetramethyllead . 

75-77-4  . .  Trimethylchlorosi  lane . . 

75-78-5  .  Dlmethyldichiorosi  lane . . 

75-79-6  -  Methyttrichlorosl  lane . 

75-86-5  .  Acetone  cyanohydrin . 

78-82-0  . —  Isobutyronitrile . 

78- 97-7  -  Lactonltrile . . 

79- 21-0  -  Peracetic  acid . 

79-22-1  .  Methyl  chloroformate . 

91 -C 8-7 .  Toluene  2,6-diisocyanate . 

98-C7-7  _  Beraotrichloride . 

98-'  6-8 .  Bertzena mine,  3-(trtfkjoromethyl) 

98-87-3  .  Benzal  chloride . 

98-95-3  .  Nitrobenzene  . . 

100-44-7  .  Benzyl  chloride  . . 

106- 89-8  .  Eplchlorohydrtn . 

107- 02-8  .  Acrolein . . . 

107-07-3  .  Chloroethanol . 

107-11-9  -  AUytamlne . . . 

107-12-0  . — ...  Propionitrile . 

107-13-1  -  Acrylonitrile  . . 

107-15-3 -  Ethylenedlamine . . . 

107-16-4  . — ...  Formaldehyde  cyanohydrin  . 

107-18-8 .  AHyl  alcohol . 

107-30-2  .  Chloromethyl  methyl  ether . 
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Table  2  to  §68.130— List  of  Regulated  Toxic  Substances  and  Threshold  Quantities  for  Accidental  Release 

Prevention — Continued 

[CAS  Number  Order— 100  Substances] 


Threshold  Basis  for 
quantity  (Ids)  listing 


108-05-4  .  Vinyl  acetate  monomer . . . . . . . 

108-23-6  .  Isopropyl  chtoroformate . . . . . 

108-91-8 .  Cyciohexylamlne . . . . . . . . . 

108-95-2  .  Phenol  (liquid)  . . . . . . . . 

108- 98-5  .  Thiophenoi  . . . ... . 

109- 61-5  .  Propyl  cnioroformate . . . . . . . 

110- 00-9  .  Furan . . . . . . . . . . 

110- 57-6  .  T rans  - 1 , 4-dichtorobutene . . . . . . . . . . 

111- 44-4  .  Dichioroethyl  ether .............. _ _ _ _..... . . . . . . . . . 

115-21-9  .  Trichioroethylsi  lane . . . . . . . . . . . . . 

123-73-9  .  Crotonaidehyde,  (E) _ _ _ _ _ . . . 

126-98-7  .  Metnacryionitrile . . . . . . . . 

140-29-4  .  Benzyl  cyanide . ! _ _ _ _ _ _ _ _ 

140-76-1  .  Pyridine,  2-methyl-5-vlnyl  . . . . . 

151-56-4  .  Ethyieneimlne  . , . 

302-01-2  .  Hydrazine . . . . 

353-42-4  .  Boron  trifluoride  compound  with  methyl  ether  (1:1) . . . . . . 

506-77-4  .  Cyanogen  chloride . 

509-14-8  . .  Tetranitromethane _ _ _ _ _ _ _ _ 

542-88-1  .  Chioromethy!  ether  _ _ _ _ _ _ 

556-64-9  _  Methyl  thiocyanate  - - - — - - - 

584-84-9  .  Toiuene  2,4-diisocyanate . . . . . . . - . 

594-42-3  _  Perch-  ioromethytmer-  captan . . . . . . . . . . . 

624-83-9  . . .  Methvl  isocyanate . . . . . . 

814-68-6  .  Acryiyl  chloride . . . . . . . . . . . . 

2524-03-0  .  Dimethylphosphorochloridothioate . . 

4170-30-3  .  Crotonaidehyde . . . . . . . . . 

7446-09-5  .  Sulfur  dioxide . . . . . . . . . 

7446-11-9  .  Sulfur  trioxide  . . . . . 

7550-45-0  .  Titanium  tetrachloride  . . . . . . 

7637-07-2  _ _  Boron  trifluoride  . . . . . . . . 

7647-01-0  _  Hydrogen  chloride  (anhydrous) . . . . . ...... _ _ _ 

7647-01-0  ...„.  Hydrochloric  acid  (solution,  cone  25%  or  greater) _ ... . . . . . . . . . . . . 

7664-39-3  .  Hydrogen  fluoride . . . . . . .-. . 

7664-41-7  _  Ammonia  (anhydrous)  . _ _ 

7864-41-7  ......  Ammonia  (aqueous  solution,  cone  20%  or  greater)  _ _ _ _ ..... _ _ _ _ _ 

7664-93-9  .  Sulfuric  acid  ...... . _ . . . 

7697-37-2  .  Nitric  acid _ _ _ _ - - - 

7719-12-2  .  Phosphorus  trichloride . . . . . 

7722-84-1  . .  Hydrogen  peroxide  (cone  >  52%)  . . . . . . . — ... 

7726-95-6  .  Bromine . „ . . . . . . . •• . . . 

7782- 50-5  ZZ  chlorine  Z.ZZZZZZZZZ.ZZZ.ZZ.ZZZZZZZZZZZZ.ZZZZZZZZZZZZZZZZ“ZZZZ . . . 

7783- 06-4  .  Hydrogen  sulfide . . 

7783-07-5  .  Hydrogen  seienide . . . 

7783-60-0  .  Sulfur  tetrafiuoride  . . . . . . . . . 

7783- 70-2  .  Antimony  pentafluorlde . . . 

7784- 34-1  Arsenous  trichloride . . . „ . . . . . . 

7803-61-2  ZZ  Phosphine  ZZZZZZZZZZZZZZZZZZZZZZZZZZ.ZZZZZZ.ZZZZZZZ. - - - - - 

10025-87-3  ....  Phosphorus  oxychloride  . . . . . 

10049-04-4  ....  Chlorine  dioxide _ _ _ _ _ 

10102-43-8  ....  Nitric  oxide . - . - . 

10294-34-5  ....  Boron  trichloride . . . - . . . 

13463-39-3  ....  Nickel  carbonyl . . . . . . . . . 

13463-40-6  ....  Iron,  pentacarbonyt . . .’. - 

19287-45-7  ....  Dlborane . . . . . . . . 

26471-62-5  _  Toiuene  diisocyanate  (unspecified  isomer) . 


Basis  tor  Listing: 

■  Mandated  for  listing  by  Congress. 

fc  On  EHS  list,  vaoor  pressure  0.5  mmHg  or  greater 

4  On  EHS  list,  vapor  pressure  less  than  0.5  mmHg.  but  has  been  Involved  in  accidents  resulting  In  death  or  Injury. 

4  Toxic  gas. 

*  Listed  based  on  toxicity  of  hydrogen  chloride,  potential  to  release  hydrogen  chloride,  and  history  of  accidents. 

Table  3  to  §68.130— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidental 

Release  Prevention 

[Alphabetical  Order— 62  Substances] 
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Table  3  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidental 

Release  Prevention— Continued 

[Alphabetical  Order— 62  Substances] 


Butane _ 

1 - Butene . 

2- Butene . 

Butene . 

2-Butene-cis . . 

2-Butene-trans  . 

Carbon  oxysulfkle . 

Chlorine  monoxide . 

2- Chtoropropylene . 

1- Chioropropylene . 

Cyanogen  . 

Cyclopropane . 

Dlchlorosilane . 

Difluoroethane . 

Dimethyiamine  . 

2. 2- Dlme  thytpropane . 

Ethane . 

Ethyl  acetylene . 

Ethylamtne . 

Ethyl  chloride . 

Ethylene . 

Ethyl  ether _ ........ 

Ethyl  mercaptan . 

Ethyl  nitrite . . 

Hydrogen . . 

Isobutane . 

Isopentane _ _ 

Isoprene  . 

Isopropytamine . 

Isopropyl  chloride _ 

Methane  . . 

Methytamine . 

3- Methyl-1  -butene . 

2- Methyl-1  -butene . 

Methyl  ether . . 

Methyl  formate . . 

2-Methytpropene _ 

1.3- Pentadiene . 

Pentane . . 

1- Pentene . . 

2- Pentene,  (E)- _ 

2-Pentene,  (Z)- . . 

Propadlene . . 

Propane _ _ 

Propylene . 

Propyne . 

Silane _ 

Tetrafluoroethylene . 

Tetramethylsilane . . 

Trlchlorosilane . 

Trlfluoro-  chloroethylene 

Trlmethylamlne . 

Vinyl  acetylene _ 

Vinyl  ethyl  ether . . 

Vinyl  fluoride . 

VmyUdene  chloride _ 

Vlnylidene  fluoride . 

Vinyl  methyl  ether . 


Basis  tor  Listing: 
'Flammable  gas. 

■Volatile  flammable  liquid 


Chemical  name 


CAS  No. 

Threshold 
quantity  (lbs) 

106-97-6 

106-96-9 

107-01-7 

25167-67-3 

590-18-1 

624-64-6 

463-58-1 

7791-21-1 

557-98-2 

590-21-6 

460-19-5 

10,000 

75-19-4 

13*3  - 

4109-96-0 

75-37-6 

10,000 

124-40-3 

10,000 

466-82-1 

74-84-0 

107-00-6 

75-04-7 

10,000 

74-85-1 

■mm::  \ 

66-29-7 

10,000 

75-08-1 

10,000 

109-95-5 

75-28-5 

78-78-4 

10,000 

78-79-5 

75-31-0 

10,000 

75-29-6 

tV« 

74-82-8 

*AIX> 

74-89-5 

■ 

10,000 

115-10-6 

^B  i  (Hh? 

K  *  fjVt 

j.-i  j* 

7  Tjj1 

B  * 

fllll^B  7ffi7 

7  jjuji 

466-49-0 

74-98-6 

10,000 

115-07-1 

74-99-7 

10,000 

7806-62-5 

K  • 

116-14-3 

B  •  fm 

75-76-3 

jBjfBBB  mV/ 

10025-78-2 

B  «T*a» 

79-38-9 

W  7  «vf 

75-56-3 

689-97-4 

10,000 

109-92-2 

75-02-5 

75-35-4 

75-38-7 

107-25-5 

Bi  S 

Basis  for 
listing 


0 

0 

(0 

0 

0 

(0 

(0 

0 

<») 

(•) 

(0 

(0 

(0 

(0 

0 

(0 

(0 

(0 

(0 

0 

(0 

(•) 

(•) 

(0 

(0 

(0 

(■) 

(*) 

(•) 

(•) 

H 

(0 

(0 

(■) 

(0 

(•) 

(0 

(0 

(•) 

(•) 

(•) 

<■) 

(0 

0 

(0 

0 

(*) 

(0 

(») 

<•) 

(0 

(0 

(0 

(*) 

(0 

« 

0 

(0 


Table  4  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidential 

Release  Prevention 


[CAS  Number  Order— 62  Substances] 


CAS  No. 

- -  ■  ”  1  "  . .  . .  '  ■■  -  ■  - 

Chemical  name 

Threshold 
quantity  (lbs) 

Basis  for 
listing 

60-29-7  . 

Ethyl  ether . 

10,000 

10,000 

10,000 

m’nnn 

/■\ 

74-82-8  . 

(0 

(0 

74-84-0  . 

74-85-1  . 

Ethylene _ _ _ _  _ _ _  _ 

74-86-2  . 

Acetylene . 

io!ooo 

10  00ft 

(0 

m 

74-89-5  . 

Methytamine 

74-98-6  . 

Propane  .  ■...  . . . 

loiooo 

(0 
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Table  4  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidential 

Release  Prevention— Continued 

[CAS  Number  Order— 62  Substances] 


Threshold  Basis  lor 
quantity  (lbs)  listing 


74- 99-7  _ _  Propyne . . . . . 

75- 00-3  .  Ethyl  chloride . . . 

75-02-5  -  Vinyl  fluoride . 

75-04-7  _  Ethylamine _ : - 

75-07-0  .  Acetaldehyde . 

75-06-1  .  Ethyl  mercaptan . .... 

75-19-4  .  Cyclopropane . - . * . 

75-26-5  _  Isobutane - - 

75-29-6  _  Isopropyl  chloride . - 

75-31-0  .  Isopropylamine . .... 

75-35-4  _  Vlnylldene  chloride . . . 

75-37-6  .  Dlfluoroethane - 

75-38-7  _  Vinylidene  fluoride . — 

75-50-3  .  Trtmethytamlne  . . . 

75- 76-3  .  TetramethytsHane . - . 

76- 78-4  .  Isopentane . - . . 

76-79-5  .  Isoprene . . . ... - 

79-38-9  . .  Trifluorochloroethylene  . 

106-97-6  -  Butane . * - 

106-98-9  .  1 -Butene  . - . 

106- 99-0  .  1,3-Butadiene..... . 

107- 00-6  .  Ethyl  acetylene  . 

107-01-7  .  2-Butene  . . 

107-25-5  . >.  Vinyl  methyl  ether . - . 

107;-31-3  _  Methyl  formate . . 

109-66-0  .  Pentane . - . 

109-67-1  _  1-Pentene  — . 

109-92-2  .  Vinyl  ethyl  ether . 

109-95-5  .  Ethyl  nitrite . . . 

115-07-1  _  Propylene - - - 

115-10-6  _  Methyl  ether . . . . 

115- 11-7  .  2-Methylpropene . — . 

116- 14-3  .  T etrafluoroethylene . - . 

124-40-3  .  Dimethylamine  . 

460-19-5  .  Cyanogen . . 

463-49-0  .  Propadiene . 

463-58-1  .  Carbon  oxysulfide . 

463-82-1  .  2,2-Dlmethytpropane . 

504-60-9  .  1,3-Pentadiene . - . . . 

557-98-2  ........  2-Chloropropylene  . 

563-45-1  _  3-Methyl-1 -butene . . 

563-46-2  _  2-Methyl-1  -butene . . . 

590-18-1  ........  2-Butene-d8 . . . ...... 

590-21-6  _  1  -Chloropropylene  . 

598-73-2  .  Bromotriftuorethylene . . . 

624-64-6  .  2-Butene-trans . 

627-20-3  .  2-Pentene,  (Z) . . 

646-04-8  .  2-Pentene,  (E)  . 

689-97-4  .  Vinyl  acetylene . 

1333-74-0  _  Hydrogen  . 

4109-96-0  .  Dichlorosilane  . . . . . ... — 

7791-21-1  .  Chlorine  monoxide . 

7803-62-5  .  Silane  . 

10025-78-2  ....  Trichlorosilane . 

25167-67-3  ....  Butene . - . 


Basis  for  Listing: 
'Flammable  gas. 

•Volatile  flammable  liquid. 


[FR  Doc.  93-960  Filed  1-15-93;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 
RIN  1212-AA61 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plana;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC”)  proposes  to 
amend  its  regulation  governing 
valuation  of  plan  benefits  in  terminated 
single-employer  plans  that  are  trusteed 
by  the  PBGC.  The  proposed  amendment 
would  revise  the  methods  of  valuing 
annuity  benefits  (1)  to  update  the 
regulation's  mortality  assumptions  to 
reflect  recent  actuarial  practice,  (2)  to 
uncouple  the  regulation’s  administrative 
expense  ("loading”)  assumptions  from 
its  interest  assumptions,  and  (3)  to 
clarify  the  valuation  of  annuity  benefits 
by  prescribing  a  new  interest  rate 
structure  format  that  bases  valuations  on 
the  length  of  time  between  the  valuation 
date  and  the  presumed  date  of  each 
payment.  Although  the  amendment 
would  continue  the  regulation’s 
historical  approach  of  assigning  values 
to  annuity  benefits  that  are  in  line  with 
private  sector  group  annuity  prices,  and 
the  PBGC  anticipates  that,  for  most 
plans,  this  amendment  would  not 
significantly  affect  the  valuations 
produced,  die  new  assumptions  and 
format  would  greatly  enhance  public 
understanding  of  the  PBGC’S 
valuations.  In  addition,  the  PBGC 
proposes  to  adopt  unisex  mortality 
assumptions  when  it  is  calculating  de 
minimis  lump  sums  (i.e.,  those  of 
$3,500  or  less)  to  be  paid  to  a 
participant;  the  PBGC  would  otherwise 
continue  to  use  its  historical  mortality 
assumptions  and  its  current  interest  rate 
structure  in  the  calculation  of  lump 
sums. 

At  the  same  time,  the  PBGC  proposes 
to  amend  its  regulation  governing 
valuation  of  annuity  benefits  in 
multiemployer  plans  following  mass 
withdrawal,  so  as  to  adopt  the  same 
mortality,  loading,  and  interest 
assumptions  as  does  the  modified 
single-employer  regulation.  This  change 
will  result  in  simplification  of 
calculations  under  the  multiemployer 
regulation  as  well  as  greater  consistency 
of  annuity  valuations  between  the  two 
programs. 

DATES:  Comments  must  be  received  on 
or  before  March  22, 1993. 


ADDRESSES:  Comments  should  be 
addressed  to  Office  of  the  General 
Counsel  (22500),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW.,  Washington,  DC  20006.  Comments 
may  be  hand-delivered  to  Suite  7200  at 
the  above  address  between  9  a.m.  and  5 
p.m.  Written  comments  will  be  available 
for  public  inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  7100  at  the  above 
address,  between  9  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  H.  Gould,  Senior  Counsel,  Office 
of  the  General  Counsel,  at  the  above 
address  or  at  (202)  776-8850  ((202)  778- 
8859  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Pension  Benefit  Guaranty 
Corporation  ("PBGC”)  published  a  final 
regulation  Valuation  of  Plan  Benefits  in 
Non-Multiemployer  Plans  (the  "single- 
employer  regulation”)  on  January  28, 
1981  (46  FR  9492).  On  March  14, 1986, 
the  title  of  the  regulation  was  changed 
to  Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans.  The  regulation  is 
codified  at  29  CFR  part  2619. 

As  explained  in  tne  PBGC’s  initial 
proposed  rulemaking  on  Valuation  of 
Plan  Benefits,  published  December  12, 
1975:  “The  value  of  a  benefit  as  of  the 
date  of  termination  is  the  current  value 
of  the  cost  that  the  PBGC  normally 
should  incur  as  of  the  date  of 
termination,  in  providing  the  benefit 
under  reasonable  assumptions  as  to 
mortality,  rates  of  retirement  when  early 
retirement  is  possible,  administrative 
expenses  that  will  be  incurred,  and 
investment  return  assumptions 
reflecting  current  and  longer  term 
investment  opportunities.  The  PBGC’s 
assumptions  will  be  adjusted  from  time 
to  time  to  reflect  changes  in  market 
conditions  and  mortality  experience.” 
40  FR  at  57982.  As  explained  in  the 
PBGC’s  Interim  Regulation  on  Valuation 
of  Plan  Benefits,  published  November  3, 
1976,  the  PBGC  has  set  its  interest  rates 
for  valuation  purposes  by  examining  a 
survey  of  private  sector  annuity  prices, 
using  those  prices  as  a  starting  point, 
and  selecting  a  valuation  interest  rate 
(or  rates)  which  when  combined  with 
the  PBGC  mortality  table  would 
accurately  replicate  the  price  structure 
reflected  in  single-premium, 
nonparticipating  group  annuity  contract 
prices  from  the  survey.  41  FR  at  48485. 

On  March  25, 1986,  the  PBGC 
published  a  proposed  single-employer 
regulation  that  would  have  replaced  the 
current  interest  rate  format  structure 
based  on  the  presumed  date  a 


participant  is  to  enter  pay  status  with 
one  based  on  the  length  of  time  that  has 
passed  since  the  valuation  date.  The 
1986  proposed  regulation  called  for  as 
many  as  fifteen  different  "select”  rates, 
each  of  which  would  apply  for  a  period 
of  one  year  after  the  valuation  date.  To 
value  payments  that  would  occur  over 
fifteen  years  after  the  valuation  date,  the 
1986  proposed  regulation  provided  for  & 
single  "ultimate”  rate.  This  interest  rate 
format  was  the  one  used  in  the  PBGC’s 
multiemployer  plan  regulation, 
Multiemployer  Pension  Plans;  Valuatior 
of  Plan  Assets  and  Plan  Benefits 
Following  Mass  Withdrawal,  29  CFR 
Part  2676,  published  as  a  proposed  rule 
on  February  19, 1985,  and  as  a  final  rule 
on  March  25, 1986. 

The  proposed  1986  single-employer 
regulation  attracted  several  comments. 

A  number  of  comments  expressed 
concern  about  the  complexity  associated 
with  the  use  of  a  "select  and  ultimate” 
interest  rate  format  structure  calling  foi 
the  use  of  up  to  15  different  "select” 
rates.  In  addition,  the  American 
Academy  of  Actuaries  suggested  that  the 
PBGC  might  obtain  more  precise 
simulation  of  private  sector  annuity 
contract  prices  if  it  allowed  for  the 
possibility  of  changing  its  assumed 
interest  rates  after  a  period  exceeding 
fifteen  years.  The  Academy  also 
suggested  that  the  PBGC  begin  use  of  the 
1983  Group' Annuity  Mortality  Table 
(“1983  GAM  Table”).  In  part  as  a  result 
of  these  comments,  the  PBGC  decided  to 
study  the  subject  further  and  withdrew 
the  proposed  regulation  on  February  19, 
1987. 

The  PBGC  has  now  concluded  that  it 
can  better  and  more  clearly  approximate 
private  sector  group  annuity  costs  by  (1) 
adopting  the  more  current  1983  GAM 
table,  (2)  uncoupling  its  administrative 
expense  ("loading”)  assumptions  from 
its  interest  assumptions,  and  (3) 
replacing  the  current  interest  rate 
format,  which  is  based  on  the  length  of 
time  between  the  valuation  date  and  the 
presumed  date  a  participant  is  to  enter 
pay  status,  with  one  based  on  the  length 
of  time  between  the  valuation  date  and 
the  date  of  each  presumed  monthly 
payment.  Accordingly,  the  proposed 
amendment  sets  forth  new  mortality, 
loading,  and  interest  assumptions  for 
the  valuation  of  annuity  benefits.  The 
PBGC  will  select  an  interest  rate  (or 
rates,  normally  no  more  than  three) 
which,  when  combined  with  the  PBGC 
mortality  table  and  loading 
assumptions,  will  accurately 
approximate  the  cost  of  private  sector 
group  annuity  contracts. 

In  addition,  the  PBGC  proposes  to 
adopt  unisex  mortality  assumptions 
when  it  is  calculating  de  minimis  lump 
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sums  (i.e.,  those  of  $3,500  or  less)  to  be 
paid  to  a  participant;  the  PBGC  would 
otherwise  continue  to  use  its  historical 
mortality  assumptions  and  interest  rate 
structure  in  valuing  benefits  in  trusteed 
plans  that  are  to  be  paid  as  lump  sums. 

The  PBGC  intends  to  apply  the 
approach  of  the  proposed  amendment, 
including  the  new  loading  and  mortality 
assumptions,  to  multiemployer  plans  as 
well.  The  interest  assumptions  in  the 
multiemployer  regulation,  consistent 
with  the  single-employer  annuity 
valuation  amendments  discussed  below, 
would  be  modified  to  remove  the  15- 
year  limitation  on  the  commencement  of 
an  "ultimate”  rate  and  would  ordinarily 
provide  for  no  more  than  three  interest 
rates.  Thus,  the  single-employer  and 
multiemployer  annuity  valuation  rules 
would  conform  to  each  other. 

The  PBGC  notes  that  this  proposed 
regulation  is  narrowly  focused,  and  thus 
that  it  does  not  address  certain  other 
modifications  to  Part  2619  that  may  be 
appropriate;  for  example,  the  proposed 
regulation  does  not  address  portions  of 
Part  2619  that  have  been  superseded  by 
legislative  action.  The  PBGC  intends  to 
make  additional  modifications  to  Part 
2619,  as  appropriate,  by  subsequent 
regulatory  action. 

Mortality 

The  mortality  tables  now  used  by  the 
PBGC  to  value  benefits  in  trusteed  plans 
were  derived  from  the  Unisex  Pension- 
1984  (“UP-1984”)  table,  and  were  first 
proposed  for  adoption  by  the  PBGC  in 
1975.  The  UP-1984  table  was  developed 
with  1965-1969  data  on  non-insured 
plans,  covering  employees  in  a  wide 
range  of  industries,  and  at  that  time,  it 
was  judged  to  be  the  table  most  likely 
to  be  representative  of  PBGC’s 
experience.  40  FR  at  57982,  41  FR  at 
48485.  More  germane  to  the  purposes  of 
this  proposed  amendment,  it  also  was 
very  well  suited  for  the  format  PBGC 
adopted  to  express  its  interest  rates. 

Specifically,  the  interest  rates  implicit 
in  private  sector  prices  for  immediate 
annuities  based  on  UP-1984  were 
nearly  level,  i.e.,  almost  constant,  over 
most  ages  surveyed,  thereby  facilitating 
the  use  of  the  same  “immediate  annuity 
rate”  for  all  retired  lives.  The  PBGC 
believes  the  UP-1984  table  was  as 
effective  as  it  was  because  of  its 
similarity  to  the  table  used  by  most 
insurers  for  pricing  group  annuities  at 
that  time,  the  1971  GAM  mortality  table. 

Since  the  UP-1984  table  was 
proposed  for  adoption  in  1975,  many 
private  sector  insurers  have  shifted  to 
the  1983  GAM  Table  when  setting  group 
annuity  prices.  In  recent  years,  the 
interest  rates  implicit  in  the  survey 
prices  for  immediate  annuities  based  on 


the  UP-1984  table  have  become 
progressively  less  constant,  and  it  has 
therefore  become  progressively  more 
difficult  to  approximate  private  sector 
prices  for  retired  life  annuities 
commencing  at  various  ages  with  a 
single  immediate  annuity  rate. 

Moreover,  continued  use  of  the  older 
mortality  assumptions  has  resulted  in 
the  PBGC’s  interest  rate  assumptions 
being  set  lower  than  they  would  be 
under  more  current  mortality 
assumptions,  to  ensure  that  the  PBGC’s 
valuations  conform  to  private  sector 
prices.  Even  though  the  combination  of 
mortality  and  interest  assumptions 
accurately  replicates  private  sector 
group  annuity  prices,  the  disparity 
between  the  PBGC’s  low  interest  rates 
and  familiar  private  sector  rates  has 
resulted  in  public  confusion  over  the 
PBGC’s  interest  rate  assumptions.  The 
PBGC  therefore  wishes  to  adopt  new 
mortality  assumptions  that  will  (1) 
themselves  better  conform  to  those  used 
by  private  sector  insurers  and  (2)  permit 
the  PBGC  to  employ  interest  rate 
assumptions  that  also  better  conform  to 
those  used  by  private  sector  insurers, 
thereby  making  the  annuity  valuation 
process  clearer  to  the  public. 

The  PBGC  accordingly  proposes  to  *’ 
adopt  the  1983  GAM  Table  for  annuity 
valuations.  Pursuant  to  the 
recommendation  of  the  Committee  on 
Annuities  of  the  Society  of  Actuaries, 
the  PBGC  is  adopting  a  mortality  table 
for  healthy  female  participants  that  is 
obtained  from  the  table  for  healthy 
males  by  increasing  all  age  indexes  by 
six  years,  i.e.,  a  6-year  age  setback  for 
females  (so  that,  for  example,  a  55  year 
old  healthy  female  would  be  treated  as 
if  she  were  a  49  year  old  under  the 
mortality  table  for  healthy  males).  In 
addition,  the  PBGC’s  mortality  tables  for 
participants  disabled  under  their  plans’ 
terms  but  not  receiving  Social  Security 
disability  payments  will  be  obtained 
from  the  corresponding  tables  for 
healthy  participants  by  decreasing  all 
age  indexes  by  three  years,  i.e.,  a  3-year 
setforward  from  the  healthy  lives  tables 
for  both  males  and  females  (so  that,  for 
example,  a  55  year  old  disabled 
participant  who  is  not  receiving  Social 
Security  disability  payments  would  be 
treated  as  if  he  or  she  were  a  58  year  old 
under  the  corresponding  mortality  table 
for  healthy  lives).  Mortality  tables  for 
participants  below  age  65  receiving 
Social  Security  disability  benefits  will 
be  determined  on  the  basis  of 
information  obtained  from  the  Social 
Security  Administration  blended  into 
the  1983  GAM  tables  at  higher  ages. 
These  tables  will  parallel  die  mortality 
tables  for  disabled  participants  not 
receiving  Social  Security  disability 


payments  at  higher  ages.  The  Tables 
added  to  appendix  A  under  the 
proposed  regulation  would  incorporate 
the  new  mortality  assumptions  to  be 
used  in  valuing  annuity  benefits. 

The  PBGC  intends  to  keep  each  of  its 
individual  valuation  assumptions  in 
line  with  those  of  private  sector 
insurers,  and  to  modify  its  mortality 
assumptions  whenever  it  is  necessary  in 
the  future  to  do  so  to  achieve 
consistency  with  private  insurer 
assumptions.  For  example,  if  the  PBGC 
determines  that  the  mortality 
assumptions  of  the  1993  GAM  Table 
have  attained  significant  acceptance 
among  private  sector  insurers,  the  PBGC 
would  consider  adopting  those 
assumptions  by  regulation.  The  PBGC 
anticipates  that  it  would  generally 
publish  any  such  changes,  without 
further  proposed  rulemaking,  at  least  30 
days  in  advance  of  their  effective  dates. 
We  note  that  such  changes  would  not  be 
expected  to  affect  the  PBGC’s  annuity 
benefit  valuations,  because  the  PBGC’s 
interest  rates  are  selected  so  that,  in 
conjunction  with  all  other  assumptions, 
they  will  provide  annuity  prices  that  are 
in  line  with  those  in  the  survey. 

Loading  Assumptions 

Certain  expenses  of  administration  are 
incurred  by  an  insurer  in  connection 
with  the  payment  of  benefits  under 
terminated  plans.  These  “loading” 
expenses  include  establishing  plan  files 
and  studying  plan  terms  to  determine 
benefit  entitlements,  setting  up  and 
updating  records,  as  well  as  processing 
pension  applications,  cutting  and 
mailing  checks,  etc.  Under  the  present 
regulation,  the  PBGC  interest 
assumptions  include  a  downward 
adjustment  so  as  to  incorporate  a 
loading  charge.  As  explained  in  the 
preamble  to  the  initial  proposed 
regulation  on  Valuation  of  Plan  Benefits, 
“(fjor  purposes  of  benefit  valuation 
normal  expenses  directly  associated 
with  providing  a  benefit  have  been 
estimated  and  an  appropriate 
adjustment  has  been  made  in  the 
applicable  assumed  rate  of  investment 
returns  in  order  to  account  for  those 
costs.  This  adjustment  (was]  made  to 
avoid  calculating  the  effect  of  the 
expenses  upon  the  value  of  a  benefit 
separately  which  would  unnecessarily 
complicate  the  calculations  required  to 
value  a  benefit.”  40  FR  at  57983.  The 
PBGC  has  concluded  that  it  is  now 
feasible  to  state  explicit  loading  charges 
when  valuing  annuity  benefits,  without 
sacrificing  simplicity  of  calculation. 
Thus,  the  PBGC  has  decided  to  add 
these  costs  on  directly,  rather  than 
through  a  reduction  in  interest  rates  as 
it  now  does. 
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Under  the  proposed  regulation,  the 
PBGC  will  more  clearly  simulate  the 
private  sector  process  of  annuity  benefit 
valuation  by  stating  explicit  loading 
charges  that  should  approximate  the 
loading  charges  inherent  in  private 
sector  annuity  prices.  The  PBGC  has 
decided  that  it  can  best  approximate 
private  insurer  prices  by  charging 
loading  expenses  that  are  based  in  part 
on  the  total  value  of  plan  benefits, 
thereby  recognizing  (1)  that  the 
computation  of  benefit  valuations 
entails  certain  expenses  that  are  roughly 
proportional  to  the  number  of  a  plan’s 
participants,  (2)  that  private  insurers’ 
loading  charges,  expressed  as  a 
percentage  of  plan  benefits,  are 
somewhat  lower  for  larger  pians,  and  (3) 
that  the  percentage  of  a  plan’s  annuity 
benefits  to  be  assessed  as  a  loading 
charge  should  vary  slightly  as  a  function 
of  the  interest  assumptions  in  effect. 
Appendix  C  to  the  proposed  regulation 
illustrates  the  form  in  which  explicit 
loading  charges  would  be  stated.  The 
PBGC  invites  comment  on  its  approach 
to  the  specification  of  ‘‘loading’’  costs  in 
annuity  valuations.  The  PBGC 
anticipates  that  it  would  generally 
publish  any  changes  to  appendix  C, 
without  further  proposed  rulemaking,  at 
least  30  days  in  advance  of  their 
effective  dates. 

Interest  Rates 

In  adopting  the  current  single- 
employer  regulation,  the  PBGC,  in  the 
interest  of  administrative  efficiency, 
adopted  certain  interest  assumptions  for 
the  valuation  of  benefits.  Benefits  in  pay 
status  on  the  valuation  date 
(“immediate  annuities’’)  would  be 
valued  on  the  basis  that  a  single  interest 
rate  (the  “immediate  annuity  rate’’) 
would  apply  throughout  the  life  (lives) 
of  the  participant  (and  beneficiary). 
Benefits  not  in  pay  status  on  the 
valuation  date  (“deferred  annuities’’) 
were  valued  on  the  basis  of  up  to  three 
additional,  lower,  interest  rates 
(“deferred  rates’’)  assumed  to  be  in 
effect  for  various  portions  of  the  period 
preceding  the  date  when  the  participant 
was  presumed  to  enter  pay  status; 
thereafter,  the  immediate  annuity  rate 
would  apply. 

Under  tne  proposed  amendment,  the 
PBGC  will,  when  valuing  annuity 
benefits,  employ  one  or  more  (usually 
no  more  than  three)  interest  rates  for 
one  or  more  specified  time  periods 
following  the  date  of  valuation.  They 
will  not  be  based  on  the  presumed  date 
of  pay  status.  The  PBGC  expects  that  the 
rates  will  be  progressively  lower  for 
each  succeeding  time  period.  The 
amendment  will  thus  employ  an  interest 
rate  format  similar  to  that  in  use  for 


valuing  benefits  pursuant  to  the  PBGC’s 
multiemployer  regulation.  The  PBGC 
anticipates  that  by  extending  the  period 
during  which  it  may  vary  its  “select” 
interest  rates  beyond  the  15-year  range 
used  under  the  multiemployer 
regulation,  we  may  achieve  even  greater 
accuracy  in  replicating  private  sector 
annuity  charges.  The  Tables  to  be  added 
to  appendix  B  under  the  proposed 
regulation  would  set  out  the  format  for 
expressing  the  interest  assumptions  to 
be  used  in  valuing  annuity  benefits. 

The  PBGC’s  historical  mortality 
assumptions  and  interest  rate  structure, 
in  addition  to  applying  to  the  valuation 
of  lump  sum  payments  to  living 
persons,  would  apply  to  the  calculation 
of  all  death  benefits.  The  5% 
assumption  that  under  the  present 
single-employer  regulation  applies  to 
certain  death  benefits  (e.g.,  the  return  of 
accumulated  employee  contributions 
upon  death)  would  be  abandoned. 
Because  the  Pension  Protection  Act  of 
1987  (as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1989) 
requires  that  employee  contributions  be 
credited  with  interest  after  the 
determination  date  at  a  rate  not  less 
than  the  applicable  PBGC  valuation  rate, 
nfrst  plans  provide  for  accumulation  at 
that  rate.  Thus,  the  use  of  the  usually 
lower  5%  rate  for  valuing  the  payment 
of  death  benefits  increases  the  value  of 
the  death  benefit  as  of  the  valuation 
date.  The  PBGC  is  therefore  changing 
the  interest  assumptions  under  which 
these  death  benefits  are  valued  so  that 
they  will  in  most  cases  produce  a  value 
reflecting  plan  amendments  adopted  in 
response  to  the  Pension  Protection  Act. 
The  5%  assumption  had  previously 
been  removed  from  the  death  benefit 
valuation  rates  under  the  multiemployer 
regulation.  The  proposed  regulation  also 
adopts  the  benefit  valuation  formulas 
employed  by  the  multiemployer 
regulation. 

As  in  the  past,  interest  rates  under  the 
amendment  will  be  derived  from  price 
data  obtained  from  the  private  insurance 
industry.  Since  November  1980,  the 
PBGC  has  announced  its  valuation 
interest  rates  prospectively,  i.e.,  in 
advance  of  the  period  of  time  to  which 
they  apply.  If  the  PBGC  is  to  continue 
its  practice  of  announcing  its  interest 
rates  prospectively,  it  will  be  necessary 
to  continue  estimating,  on  the  basis  of 
data  available  some  time  before  the  time 
of  publication,  the  annuity  prices  that 
will  be  proffered  in  the  private  sector. 

In  view  of  the  techniques  and  data 
available  for  effecting  such  estimates, 
the  PBGC  has  concluded  in  the  past  that 
any  imprecision  in  approximating  those 
future  prices  is  outweighed  by  the  value 
of  permitting  private  parties  to  be  able 


to  estimate  benefit  values  earlier.  The 
PBGC  invites  comment  on  whether  this 
conclusion  remains  valid. 

Several  comments  submitted  in 
response  to  the  1986  proposed 
regulation  stated  that  private  parties 
frequently  rely  on  the  PBGC’s 
“immediate  annuity”  rate  for  valuing 
pension  entitlements  in,  inter  alia, 
divorce  cases.  (The  PBGC  notes  that  use  . 
of  the  PBGC  interest  rates  for  valuing 
pension  entitlements  in  divorce  cases, 
or  for  any  other  purposes  beyond  those 
for  which  they  were  intended,  may  or 
may  not  be  appropriate.)  The  comments 
stated  that  the  complexity  of  the 
proposed  format  would  create 
substantial  difficulties  for  small  family 
law  practices  and  administrators  of 
small  plans.  The  PBGC  believes  that, 
inasmuch  as  the  PBGC  will  continue  to 
value  lump  sum  entitlements  on  the 
basis  of  its  historical  mortality 
assumptions  and  interest  structure,  any 
such  difficulties  would  be  self-imposed, 
and  that  even  for  any  person  who  uses 
the  new  interest  structure,  the  reduction 
of  the  expected  number  of  interest  rates 
to  two  or  three  and  the  increased 
availability  of  computer  software  should 
alleviate  these  concerns. 

The  availability  of  computer  software, 
together  with  the  proposed  regulation, 
will  also  eliminate  the  need  for  a 
distorting  simplification  used  under  the 
current  regulation.  As  pointed  out  in  the 
preamble  to  the  current  regulation.  46 
FR  at  9495,  the  adjustment  factor  for 
deferred  joint  and  survivor  benefits 
ignores  the  possibility  of  the  death  of 
the  spouse  between  the  date  of 
valuation  and  the  pay  status  date.  The 
proposed  regulation  takes  that 
possibility  into  account,  in  a  case  where 
no  optional  form  may  be  elected. 

Internal  Revenue  Code  section  417(e) 
and  ERISA  section  205(g)  incorporate 
the  interest  rates  that  the  PBGC  uses  to 
value  lump  sum  benefits  in  PBGC- 
trusteed  plans  in  determining  the 
ceiling  on  the  interest  rates  that  private 
sector  pians  may  use  to  calculate  lump 
sum  distributions.  Though  many  plans 
have  chosen  to  use  interest  rates  for 
lump  sum  purposes  that  are  lower  than 
PBGC  interest  rates,  other  plans  have 
complied  with  the  Code  and  ERISA  by 
adopting  provisions  that  are  based 
explicitly  on  the  PBGC’s  rate  format 
under  the  existing  regulation. 

Were  the  PBGC  to  apply  the  new 
mortality  and  loading  assumptions  and 
the  new  interest  rate  structure  to  the 
valuation  of  lump  sum  benefits  in 
PBGC-trusteed  plans,  there  would  be, 
for  ongoing  plans  and  terminations  in 
the  private  sector,  increases  in  PBGC- 
determined  interest  rate  ceilings  of 
about  1.5  to  2  percentage  points  for 
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retired  participants  and  more  for 
younger  participants.  If  plan  provisions 
were  not  modified  to  use  lower  interest 
rates  for  lump  sums  than  interest  rates 
under  the  proposed  regulation, 
participants  in  ongoing  plans  and  plans 
terminating  in  the  private  sector  would 
receive  lower  lump  sum  payments. 
Further,  because  more  benefits  would  be 
calculated  as  having  present  values 
under  $3500,  plans  would  be  able  to 
increase  the  number  of  participants  they 
involuntarily  cash  out. 

If  the  new  mortality  and  loading 
assumptions  and  the  new  interest  rate 
structures  were  used  to  value  PBGC 
lump  sum  entitlements,  they  would  also 
have  an  effect  on  lump  sum  amounts 
paid  to  participants  in  PBGC-trusteed 
plans,  although  that  effect  would  be 
more  limited.  PBGC  pays  lump  sums 
only  to  participants  whose  total  benefit 
values  do  not  exceed  $3500,  and 
adoption  of  the  1983  GAM  Table  would 
offset  the  higher  interest  rates. 
Nonetheless,  the  new  interest  rate 
format,  along  with  elimination  of  the 
loading  component  from  PBGC’s 
interest  assumptions,  would  result  in  a 
greater  number  of  lower-valued  lump 
sum  payments  to  younger  participants 
in  PBGC-trusteed  plans.  ('Hie  effect  of 
the  PBGC’s  adoption  of  unisex  mortality 
assumptions  in  determining  lump  sums 
in  underfunded  plans  trusteed  by  the 
PBGC  is  discussed  below.)  Because  such 
younger  participants  generally  have 
much  smaller  benefits  than  do  other 
participants,  and  because  the  greater 
deferral  periods  further  decrease  the 
costs  of  these  lower  benefits,  the 
reductions  would  not  he  large  in 
absolute  terms.  For  some  younger 
participants,  however,  the  reductions  in 
their  lump  sum  amounts  under  the 
proposed  regulation’s  assumptions 
could  exceed  50  per  cent  of  the  amounts 
calculated  under  the  current  regulation. 

Because  the  PBGC’s  use  of  the  new 
mortality  and  loading  assumptions  and 
the  new  interest  rate  structure  in 
valuing  lump  sum  entitlements  could 
substantially  reduce  participants’ 
benefits,  both  in  ongoing  and  terminated 
plans,  the  PBGC  believes  that  it  should 
not  at  this  time  apply  the  proposed 
annuity  valuation  system  to  the 
valuation  of  lump  sum  entitlements. 
Participant  lump  sum  expectations, 
under  both  ongoing  and  terminated 
plans,  that  are  based  on  the  PBGC’s 
existing  valuation  structure  were 
created  by  Congress,  and  the  PBGC 
believes  that  it  should  not  alter  those 
expectations  without  providing  for  a 
period  of  public  discussion  and  the 
opportunity  to  obtain  Congressional 
guidance. 


However,  the  PBGC  does  not 
anticipate  that  the  historical  mortality 
assumptions  and  interest  rate  structure 
for  lump  sum  valuations  should  remain 
in  effect  indefinitely,  and  the  PBGC  will 
be  seeking  guidance  in  this  area  from 
Congress,  other  administrative  agencies, 
and  the  public.  One  possibility  is  that 
Congress  will  decide  to  modify  Code 
and  ERISA  provisions  so  that  they 
would  no  longer  base  the  requirements 
for  private  sector  lump  sum 
assumptions  an  the  PBGC’s  lump  sum 
assumptions.  In  that  event,  the  PBGC 
could  adopt  appropriate  lump  sum 
valuation  assumptions  without  its 
current  concern  over  the  impact  of  its 
choice  of  assumptions  on  private  sector 
lump  sums.  A  second  possibility  is  that 
public  discussion  wiU  lead  to  the 
conclusion  that  the  current  statutory 
linkage  will  remain  but  that  the  PBGC 
should  revise  its  lump  sum  valuation 
assumptions  nonetheless.  In  either  case, 
the  PBGC  invites  comments  as  to  what 
those  assumptions  should  be. 

In  such  circumstances,  one  issue 
likely  to  arise  would  be  the  mechanism 
of  any  transition  from  the  current  lump 
sum  valuation  assumptions  to  the  new 
ones.  If  new  assumptions  tended  to 
yield  substantially  different  lump  sum 
amounts,  it  might  be  appropriate  for  the 
PBGC  to  adopt  a  new  lump  sum 
valuation  structure  gradually,  so  as  not 
to  disrupt  participant  expectations 
based  on  the  current  statutory 
requirements.  For  example,  the  PBGC 
might  adopt  new  regulations  providing 
that  PBGC  lump  sum  obligations  would 
be  valued  on  the  basis  of  the  rate  for  30- 
year  obligations  of  the  United  States 
Treasury.  The  PBGC  might  at  that  time, 
for  example,  provide  for  a  5-year 
transition  to  toe  new  rates,  with  the 
lump  sum  entitlement  under  the  present 
system  being  modified  each  year  by 
20%  of  the  difference  between  the 
amounts  that  would  be  due  under  toe 
old  and  new  approaches. 

If  a  substantial  change  in  private 
sector  lump  sum  valuations  would 
result  from  changes  in  permitted 
assumptions,  it  might  also  be 
appropriate  to  reconsider  the 
appropriateness  of  permitting  increased 
interest  rate  assumptions  in  toe 
valuation  of  large  private-sector  lump 
sum  entitlements.  Section  417(e)  of  the 
Code  and  section  205(g)  of  ERISA  now 
permit  private  sector  plan 
administrators  to  employ  interest  rates 
that  are  20%  higher  than  toe  PBGC’s 
rates  in  valuing  lump  sums  in  excess  of 
$25,000. 

The  PBGC  intends  in  any  event  that 
if  it  eventually  adopts  a  lump  sum 
valuation  system  based  on  the  proposed 
annuity  valuation  system,  it  will  not  pay 


to  participants  receiving  lump  sums 
from  the  PBGC  the  amount  of  the 
loading  charge  included  in  the  annuity 
valuation  and  charged  to  the  plan’s 
sponsors)  and  the  members  of  their 
controlled  group,  if  any,  under  section 
4062(b)  of  ERISA.  The  elimination  of 
the  loading  component  from  lump  sums 
paid  by  the  PBGC  would  be  a  change  in 
present  practice.  The  change  would  be 
justified  because  the  cost  of  determining 
participant  benefits  is  a  substantial 
portion  of  the  loading  charge,  and  in  toe 
case  of  a  small  benefit  may  approach  or 
even  exceed  the  portion  of  the  loading 
charge  attributable  to  payment  of  the 
participant’s  benefits. 

The  PBGC  also  invites  comments  on 
any  effects  the  proposed  amendment 
could  have  in  other  contexts  where 
PBGC  interest  rates  are  used,  such  as  the 
merger  and  spinoff  calculations 
prescribed  by  Treas.  Reg.  1.414(1}- 
l(b)(5)(ii),  or  the  determination  of  the 
accrued  benefit  derived  from  the 
contributions  made  by  an  employee 
under  ERISA  section  204(c)(2)(B)  and 
Internal  Revenue  Code  section 
411(c)(2)(B). 

The  PBGC’s  own  regulation  on  Benefit 
Reductions  in  Terminated  Single- 
Employer  Pension  Plans  and 
Recoupment  of  Benefit  Overpayments, 

29  CFR  part  2623,  specifies  tnat  ”[t}he 
PBGC  will  compute  interest  on 
overpayments  and  underpayments  using 
the  interest  rate  established  for  valuing 
immediate  annuities  as  set  forth  in  part 
2619*  *  *.’’ 29  CFR  2623.11(d).  The 
PBGC  intends  that  the  immediate 
annuity  rate  to  be  used  in  lump  sum 
valuations  would  continue  to  be  used  in 
this  context.  The  PBGC  invites  comment 
on  this  intended  approach.  For  instance, 
the  PBGC  might  wish  to  consider  paying 
interest  on  lump  sum  entitlements 
either  on  the  basis  of  all  the  rates  used 
to  calculate  a  lump  sum  or  on  the  basis 
of  a  standard  short-term  interest  rate. 

Unisex  Lump  Sum  Calculations 

Additionally,  the  proposed  regulation 
will  provide  that  when  toe  PBGC 
discharges  its  obligations  to  a 
participant  in  a  trusteed  plan  through  a 
de  minimis  lump  sum  payment  (i.e.,  one 
that  does  not  exceed  $3,500;  see  29  CFR 
2613.8(b)(1)),  the  value  of  the 
participant’s  benefit  will  be  calculated 
on  the  basis  of  a  unisex  mortality  table; 
i.e.,  the  PBGC  would  calculate  lump 
sum  payments  to  men  and  women  using 
the  same  mortality  assumptions.  The 
PBGC  is  proposing  this  change  in  its 
current  practice  to  conform  to  the 
unisex  mortality  assumptions  ordinarily 
employed  in  lump  sum  calculations  by 
private  pension  plans;  such  plans  _ 
shifted  from  sex  distinct  to  unisex 
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assumptions  to  provide  equal  benefits  to 
males  and  females  in  response  to  court 
decisions  requiring  such  treatment  in 
certain  circumstances.  Lump  sum 
payments  to  women  are  somewhat 
lower  and  lump  sum  payments  to  men 
are  somewhat  higher  under  unisex 
mortality  assumptions  than  they  are 
under  mortality  assumptions  that 
distinguish  participants  on  the  basis  of 
sex,  such  as  those  now  used  by  the 
PBGC. 

The  PBGC  believes  that  its  unisex  , 
tables  should  take  into  account  its 
experience,  i.e.,  the  tables  should 
recognize  the  historical  high 
percentages  of  male  participants  in 
trusteed  plans.  The  desired  mix  of  male 
and  female  participants  can  be 
reasonably  simulated  by  increasing  the 
age  indexes  in  male  tables  by  one  year, 
i.e.,  a  1-year  setback  horn  the  male  table; 
the  same  result  would  be  achieved  by 
decreasing  the  age  indexes  in  female 
tables  by  four  years.  Because  the  unisex 
tables  thus  entail  modifications  of 
female  mortality  assumptions  that  are 
greater  than  the  modifications  of  male 
mortality  assumptions,  the  decreases  in 
lump  sum  entitlements  for  women  will 
be  greater  than  the  increases  for  men. 
The  lump  sum  amounts  paid  to  female 
participants  will  be  reduced,  while  the 
amounts  paid  to  male  participants  will 
be  increased.  The  PBGC  anticipates  that 
the  amount  of  the  decrease  for  females 
would  average  approximately  8%  at  age 
65  (and  up  to  approximately  16%  at 
younger  ages)  and  the  amount  of  the 
increase  for  males  would  average 
approximately  2%  at  age  65  (and  up  to 
approximately  4%  at  younger  ages). 
However,  because  the  maximum  de 
minimis  lump  sum  amount  is  $3500,  the 
amounts  of  the  changes  will  not  be 
great. 

The  Amendment 

The  major  changes  made  by  the 
amendment  would  be  in  subpart  C  of 
the  single-employer  regulation  (existing 
§§  2619.41  through  2619.48).  However, 
§§  2619.3(a)  and  2619.25(b)(2),  which 
refer  to  subpart  C  provisions,  would  be 
amended  to  reflect  the  correct 
references.  The  new  appendix  A  would 
be  enlarged  to  include  new  mortality 
tables  that  incorporate  the 
recommendations  of  the  Committee  on 
Annuities  of  the  Society  of  Actuaries. 
Appendix  B  would  be  enlarged  to 
include  for  each  month  the  new  interest 
rates  and  the  periods  during  which  they 
would  apply  to  the  valuation  of  annuity 
benefits.  Tables  of  lives,  like  those 
contained  in  current  appendix  C,  are 
unnecessary  and  thus  would  not  be 
published  under  the  proposed 


regulation.  The  new  appendix  C  would 
set  forth  expense  loading  assumptions. 

The  amendment  would  have  no  effect 
on  the  first  section  (§  2619.41,  Purpose 
and  scope)  or  the  last  section  (existing 
§  2619.48,  Withdrawal  of  employee 
contributions)  of  subpart  C,  except  to 
renumber  the  latter  as  §  2619.44.  New 
§  2619.42(a)  restates  the  rule  from 
existing  $  2619.43(b)  regarding  the  form 
of  benefit  to  be  valued.  New 
§  2619.42(b)  restates  the  rule  regarding 
the  timing  of  benefits  from  existing 
§  2619.46(b).  Most  of  the  other  sections 
of  subpart  C  would  be  deleted  and 
replaced  by  slightly  reworded  versions 
of  §§  2676.13  through  2676.14  from  the 
multiemployer  regulation. 

New  §  2619.43(a)  carries  over  the 
substance  of  existing  §§  2619.43(a)  and 
(c)  and  2619.44(a).  Like  existing 
§  2619.43(a)  (and  unlike  §  2676.13  in  the 
multiemployer  regulation),  the  new 
section  makes  clear  that  the  actuarial 
formulas  set  forth  in  the  regulation  are 
to  be  regarded  as  standards  of  accuracy, 
not  as  absolute  requirements. 

Paragraphs  (b)  through  (i)  of  new 
§  2619.43  contain  actuarial  formulas 
that  would  replace  the  formulas  now  set 
forth  in  existing  §§  2619.44,  2619.45, 
and  2619.47.  The  new  formulas  in 
paragraphs  (b)  through  (i)  are  identical 
with  those  in  §§  2676.13(b)  through  (i) 
of  the  multiemployer  regulation. 
Paragraphs  (j)  and  (k)  of  new  §  2619.43 
restate  the  rules  regarding  single  life 
cash  refund  annuities  and  installment 
refund  annuities  from  existing 
§§  2619.44  (m)  and  (n). 

The  following  table  shows  the 
location  of  the  proposed  new  formula 
corresponding  to  each  valuation 
provision  in  the  existing  single¬ 
employer  regulation. 


Existing  provision 

Proposed  provision 

2619.44(c) . 

2619.43(c)(2). 

2619.44(d) . 

2619.43(c)(1). 

2619.44(e) . 

2619.43(g)(2). 

2619.44(f) . 

2619.43(g)(1). 

2619.44(g) . 

2619.43(c)(3). 

2619.44(h)  . 

2619.43(e)(2). 

2619.44(i)  . 

2619.43(e)(1). 

2619. 44(j)  . 

2619.43(e)(4). 

2619.44(k)  . 

2619.43(e)(4). 

2619.44(1)  . 

2619.43(e)(3). 

2619.44(m) . 

2619.43(1). 

2619.44(n) . 

2619.43(k). 

2619.45  . 

2619.43(b).  (d).  (0.  (g)(3), 
(g)(4). 

2619.47(b) . 

2619.43(h)(1). 

2619.47(c) . 

2619.43(h)(2). 

2619.47(d) . 

2619.43(0(1). 

2619.47(e) . 

2619.43(i)(1). 

2619.47(f) . 

2619.43(0(2). 

The  deletion  of  the  formulas  in  prior 
§  2619.44  may  cause  some 
inconvenience  for  practitioners  wishing 
to  use  them  to  calculate  lump  sum 
entitlements  using  the  PBGC’s  historical 


interest  assumptions,  because  the  new 
formulas,  though  yielding  the  same 
results,  were  developed  for  ease  of 
application  with  “select  and  ultimate” 
assumptions.  The  PBGC  expects  that 
this  inconvenience  will  be  minimal  in 
view  of  the  formulas’  ready  availability 
in  prior  publications. 

To  avoid  uncertainty  among  persons 
attempting  to  remain  informed  of 
changes  in  PBGC's  assumptions,  the 
PBGC  will  promulgate  a  new  series  of 
interest  assumptions  each  month  as 
necessary  to  respond  to  changes  in 
current  rates  of  investment  return  and 
consequent  expectations  regarding 
private  sector  annuity  prices.  The  rate 
series  would  be  constructed  so  as  to 
produce  values  the  total  of  which,  for  a 
typical  plan,  will  be  in  line  with  the 
cost  of  commercial  annuities  covering 
the  plan’s  annuity  benefits — the  same 
criterion  used  in  setting  rates  under  the 
existing  single-employer  regulation. 

The  multiemployer  regulation  will  be 
simultaneously  amended  so  that  the 
same  mortality,  loading,  and  interest 
assumptions  will  be  employed  to 
determine  the  values  of  benefits  under 
multiemployer  plans  after  a  mass 
withdrawal. 

Because  the  mortality,  loading,  and 
interest  assumptions  will  be  set  out  in 
appendixes  to  the  multiemployer 
regulation.  §§  2676.14  and  2676.15  will 
be  deleted,  and  §  2676.16  will  be 
redesignated  as  §  2676.14. 

E.0. 12291  and  the  Regulatory 
Flexibility  Aid 

The  PBGC  has  determined  that  this 
proposed  regulation  is  not  a  “major 
rule"  for  the  purposes  of  Executive 
Order  12291,  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation,  oi 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  PBGC 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pension  plans  with  fewer  than  100 
participants  have  traditionally  been 
treated  as  small  plans.  Such  plans 
typically  contract  with  actuarial  firms, 
insurance  companies,  and  other  service 
providers  for  actuarial  services.  The 
larger  providers  of  actuarial  services 
perform  valuations  by  computer,  and 
such  providers  serve  the  great  majority 
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of  small  plans.  For  such  service 
providers,  the  proposed  amendment 
would  necessitate  a  one-time 
programming  expense  that  would  be 
amortized  over  a  period  of  time  and 
spread  among  not  only  small  plan 
clients  but  larger  plan  clients  as  well. 

The  economic  impact  of  the  amendment 
on  each  such  small  plan  would  thus  be 
insignificant.  Accordingly,  compliance 
with  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  is  waived. 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 

29  CFR  Part  2676 
Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  the 
PBGC  proposes  to  amend  parts  2619  and 
2676  of  chapter  XXVI  of  title  29,  Code 
of  Federal  Regulations,  as  follows: 

PART  2619-VALUATION  OF  PLAN 
BENEFITS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  2619 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341, 1344,  and  1362. 

$2619.3  [Amended] 

2.  In  §  2619.3,  the  first  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  words  “§  2619.46  of’. 

§2619.25  [Amended] 

3.  In  §  2619.25,  the  second  sentence  of 
paragraph  (b)(2)  is  amended  by 
removing  the  words  “§  2619.46(c)”  and 
adding  in  their  place  "subpart  C  of  this 
part”. 


4.  Sections  2619.47  and  2619.43  are 
revised  to  read  as  follows: 

$2619.42  Benefits  to  be  valued. 

(a)  Form  of  benefit.  The  plan 
administrator  shall  determine  the  form 
of  each  benefit  to  be  valued,  without 
regard  to  the  form  of  benefit  valued  in 
any  prior  year,  in  accordance  with  the 
following  rules: 

(1)  If  a  benefit  is  in  pay  status  as  of 
the  valuation  date,  the  plan 
administrator  shall  value  the  form  of  the 
benefit  being  paid. 

(2)  If  a  benefit  is  not  in  pay  status  as 
of  the  valuation  date  but  a  valid  election 
with  respect  to  the  form  of  benefit  has 
been  made  on  or  before  the  valuation 
date,  the  plan  administrator  shall  value 
the  form  of  benefit  so  elected. 

(3)  If  a  benefit  is  not  in  pay  status  as 
of  the  valuation  date  and  no  valid 
election  with  respect  to  the  form  of 
benefit  has  been  made  on  or  before  the 
valuation  date,  the  plan  administrator 
shall  value  the  form  of  benefit  that, 
under  the  terms  of  the  plan,  is  payable 
in  the  absence  of  a  valid  election. 

(b)  Timing  of  benefit.  The  plan 
administrator  shall  value  benefits  whose 
starting  date  is  subject  to  election  using 
the  assumption  specified  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section. 

(1)  Where  election  made.  If  a  valid 
election  of  the  starting  date  of  a  benefit 
has  been  made  on  or  before  the 
valuation  date,  the  plan  administrator 
shall  assume  that  the  starting  date  of  the 
benefit  is  the  starting  date  so  elocted. 

(2)  Where  no  election  made.  If  no 
valid  election  of  the  starting  date  of  a 
benefit  has  been  made  on  or  before  the 
valuation  date,  the  plan  administrator 
shall  assume  that  the  starting  date  of  the 
benefit  is  the  later  of— 


(i)  The  expected  retirement  age,  as 
determined  under  subpart  D  of  this  part, 
of  the  participant  with  respect  to  whom 
the  benefit  is  payable,  or 

(ii)  The  valuation  date. 

$2619.43  Valuation  methods. 

(a)  General  rule.  Tha  plan 
administrator  shall  value  annuity 
benefits  as  of  the  valuation  date  by — 

(1)  using  the  mortality  assumptions 
prescribed  by  Tables  VII  through  XII  of 
appendix  A  to  this  part  and  the  interest 
assumptions  prescribed  by  Table  II  of 
appendix  B  to  this  part, 

(2)  using  interpolation  methods, 
where  necessary,  at  least  as  accurate  as 
linear  interpolation, 

(3)  using  formulas  that  are  at  least  as 
accurate  as  the  formulas  set  forth  in 
paragraphs  (b)  through  (k)  of  this 
section,  and 

(4)  adjusting  the  values  to  reflect 
loading  expenses  in  accordance  with 
appendix  C  to  this  part. 

For  valuing  benefits  to  be  paid  as  lump 
sums,  and  for  determining  whether  the 
lump  sum  value  of  a  benefit  exceeds 
$3,500,  the  plan  administrator  shall 
value  benefits  in  the  same  manner  as 
benefits  to  be  paid  as  annuities  except 
that  the  mortality  assumptions  set  forth 
in  Tables  I  through  VI  of  appendix  A  to 
this  part  and  the  interest  assumptions 
set  forth  in  Table  I  of  appendix  B  to  this 
pert  shall  apply,  and  there  shall  be  no 
adjustment  to  reflect  loading  expenses. 

(b)  Single-sum  payments  (other  than 
death  benefits).  The  present  value  of  a 
single-sum  payment  of  1  to  be  made  n 
yean  after  the  valuation  date  is  as 
follows: 

(1)  If  the  payment  is  not  contingent  on 
the  survival  of  any  person: 
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where  qx  is  the  probability  that  a  person  living  at  age  x  will  not  survive  to  age  x+1.  as  determined  under  appendix  A  to  this 
part. 

(3)  If  the  payment  is  contingent  on  the  survival  of  two  persons  aged  x  and  y  respectively  on  the  valuation  date: 


nP*  nP  y  V 


0:n 


(c)  Basic  annuities  in  pay  status.  The  present  value  of  an  annuity  due  providing  payments  of  1/m,  m  times  per 
year,  starting  on  the  valuation  date,  is  as  follows: 

(1)  If  the  annuity  is  for  a  term  certain  of  r  years  after  the  valuation  date  and  is  not  contingent  on  the  survival 
of  any  person: 


~(«)  _  1  V' 

a7\  -  -L, 


r~l  ..0:f(v0:r  _  v0:/*l) 

0:f  _  1/m 


m  t=Q  V 


(2)  If  the  annuity  is  for  the  life  of  a  person  aged  x  on  the  valuation  date: 


•  (m)  _ 


=  E(v 

r=0 


0:f 


■,pJ 


m- 1 

2m 


(3)  If  the  annuity  is  for  the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation  date: 


=  E(V°:'  ,PX  -  ,Py) 


t=0 


m- 1 

2m 


(d)  Basic  deferred  annuities.  The  present  value  of  an  annuity  due  providing  payments  of  I/m,  m  times  per  year, 
starting  n  years  after  the  valuation  date,  is  as  follows: 

(1)  If  the  annuity  is  for  a  term  certain  of  r  years  and  is  not  contingent  on  the  survival  of  any  person: 


»(m)  _  ~(m)  _  ~(m) 

n\aT\  ~  a7^7\ 


(2)  If  the  annuity  is  for  a  term  certain  of  r  years  and  is  contingent  on  the  survival  for  n  years  of  a  person  aged 
x  on  the  valuation  date: 


nr  X 


_(«) 


(3)  If  the  annuity  is  for  the  life  of  a  person  aged  x  on  the  valuation  date: 


„rfm>  ~ 


=  E  (V<>;'  •  ,Px>  ~  V°: "  ■  nP, 


t=n 


m  - 1 
2m 


(4)  If  the  annuity  is  for  the  life  of  a  person  aged  y  on  the  valuation  date  and  is  contingent  on  the  survival  tor 
n  years  of  a  person  aged  x  on  the  valuation  date: 
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nr  x 


..(m) 

ia?i 


(5)  If  the  annuity  is  for  the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation  date  (if  upon  the  death 
of  the  person  aged  y  the  person  aged  x  may  elect  an  actuarially  increased  single  life  annuity  or  if  a  new  person 
may  succeed  to  the  survivor  benefit,  the  mortality  of  the  person  aged  y  during  the  deferral  period  should  be  ignored; 
i.e.,  „py  =  1): 


„(,)  _ 

n\ax:y 
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(e)  Joint  and  survivor  annuities  in  pay  status.  The  present  value  of  an  annuity  due  providing  payments  m  times 
per  year,  starting  on  the  valuation  date,  in  an  initial  amount  of  1/m  per  payment,  and  in  an  ultimate  amount  of 
s/m  per  payment,  is  as  follows: 

(1)  If  the  annuity  is  payable  in  the  initial  amount  for  the  life  of  a  person  aged  x  on  the  valuation  date  and, 
after  the  death  of  that  person,  in  the  ultimate  amount  for  the  life  of  a  person  aged  y  on  the  valuation  date: 


s(d 


(m) 


-  a(m)) 

**x:y  f 


(2)  If  the  annuity  is  payable  in  the  initial  amount  for  the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation 
date  and,  after  the  death  of  either  of  those  persons,  in  the  ultimate  amount  for  the  life  of  the  survivor: 


a 


(m) 

x:y 


s(d 


(m) 


(3)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  after  the  valuation  date  or  for 
the  life  of  person  aged  x  on  the  valuation  date  (whichever  of  those  two  periods  is  longer)  and,  after  the  expiration 
of  the  term  certain  and  the  death  of  that  person,  in  the  ultimate  amount  for  the  life  of  a  person  aged  y  on  the 
valuation  date: 


+  i  Cl 
rV*x 


/  •♦(«) 
+  S(f|0y 


r| 


(4)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  after  the  valuation  date  or  for 
the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation  date  (whichever  of  those  two  periods  is  longer)  and, 
after  the  expiration  of  the  term  certain  and  the  death  of  either  of  the  persons,  in  the  ultimate  amount  for  the  life 
of  the  survivor: 


a™ 

'I 


..  (m) 

+  .a 

r\x:y 
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(f)  Deferred  joint  and  survivor  annuities.  The  present  value  of  an  annuity  due  providing  payments  m  times  per 
year,  starting  n  years  after  the  valuation  date,  in  an  initial  amount  of  1/m  per  payment,  and  in  an  ultimate  amount 
of  s/m  per  payment,  contingent  on  the  survival  for  n  years  of  person  aged  x  on  the  valuation  date,  is  as  follows: 

(1)  If  the  annuity  is  payable  in  the  initial  amount  for  the  life  of  the  person  and,  after  the  death  of  that  person, 
in  the  ultimate  amount  for  the  life  of  a  person  aged  y  on  the  valuation  date: 
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n\ay 
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(2)  If  the  annuity  is  payable  in  the  initial  amount  for  the  joint  lives  of  the  person  and  a  person  aged  y  on  the 
valuation  date  and,  alter  the  death  of  either  of  those  persons,  in  the  ultimate  amount  for  the  life  of  the  survivor: 


~(m) 
n  \x:y 


/  ~(m) 

+ 


n^x 


d(m) 

n\ay 
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(3)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  or  for  the  life  of  the  person 
(whichever  of  those  two  periods  is  longer)  and,  after  the  expiration  of  the  term  certain  and  the  death  of  that  person, 
in  the  ultimate  amount  for  the  life  of  a  person  aged  y  on  the  valuation  date: 


A 


,a'm) 

»l  >1 


-(«) 

+  .  a 

n+r\  x 
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(4)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  or  for  the  joint  lives  of  the  person 
and  a  person  aged  y  on  the  valuation  date  (whichever  of  those  two  periods  is  longer)  and,  after  the  expiration  of 
the  term  certain  and  the  death  of  either  of  those  persons,  in  the  ultimate  amount  for  the  life  of  the  survivor: 


rP x  /j|°rl  n+r|^x:y  ^n^r^x  rPx  n+r\ay  ^  n+r|^x:y  ) 


..(w) 
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(g)  Temporary  life  annuities  and  certain  and  life  annuities.  The  present  value  of  an  annuity  due  providing  payments 
of  1/m,  m  times  per  year,  for  the  life  of  a  person  aged  x  on  the  valuation  date  or  a  term  certain  of  r  years,  is 
as  follows: 

(1)  if  the  annuity  starts  on  the  valuation  date  and  is  for  the  shorter  of  those  two  periods: 


(m) 

x 


(2)  If  the  annuity  starts  on  the  valuation  date  and  is  for  the  longer  of  those  two  periods: 


(3)  If,  contingent  on  the  survival  of  the 
and  is  for  the  shorter  of  those  two  periods: 


person  for  n  years,  the  annuity  starts  n  years  after  the  valuation  date 


„(m)  _  „(m) 

nTi  n*rlax 


(4)  If,  contingent  on  the  survival  of  the 
and  is  for  the  longer  of  those  two  periods: 


person  for  n  years,  the  annuity  starts  n  years  after  the  valuation  date 
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(h)  Fixed  single-sum  death  benefits.  The  present  value  of  a  fixed  single-sum  payment  of  1  to  be  made  upon  the 
death  of  a  person  aged  x  on  the  valuation  date  is  as  follows: 

(1)  If  the  payment  is  to  be  made  whenever  death  occurs: 


Ax  =  £v0:'*  l\px  -  „,/>,)  • 


(2)  If  the  payment  is  to  be  made  only  if  the  person  dies  within  r  years  after  the  valuation  date: 


Kt\  =  Y  v°"  '%Px  ~  r.lP,)  • 


(3)  If  the  payment  is  to  be  made  only  if  the  person  dies  at  least  n  years  after  the  valuation  date: 

Ax  ~  Al^\  • 

(4)  If  the  payment  is  to  be  made  only  if  the  person  dies  at  least  n  years,  but  within  n+r  years,  after  the  valuation 


AxJ^7]  Ax:n]  • 


(i)  Variable  single-sum  death  benefits.  The  present  value  of  a  single-sum  payment  to  be  made  upon  the  death 
of  a  person  aged  x  on  the  valuation  date,  if  the  person  dies  within  r  years  after  the  valuation  date,  is  as  follows: 
(1)  If  the  amount  payable  is  initially  r-l/m  and  decreases  by  1/m,  m  times  per  year: 


yi (  m  +  1 

5r"*r 


)  - v<>"  “  •  (j>.  -  ,.i p.>  ■ 


(2)  If  the  amount  payable  is  initially  1  and  increases  at  an  effective  interest  rate  of  j,  compounded  annually: 


Y  f1  +i/' 1/2  ‘  v°'* 1/2  '  (tPx  ~  r.l Pj  ■ 
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.  (j)  Single  life  cash  refund  annuity.  A 
cash  refund  annuity  is  an  annuity  under 
which  if  the  participant  dies  after 
retirement  and  before  the  time  when  he 
or  she  has  received  annuity  payments 
equal  to  a  fixed  sum  (usually  the 
amount  of  his  or  her  mandatory 
employee  contributions,  with  or  without 
interest),  then  the  balance  of  the  fixed 
sum  is  paid  as  a  lump-sum  death 
benefit.  The  plan  administrator  shall 
determine  the  value  of  a  cash  refund 
annuity  by  adding  the  values  of — 

(1)  A  life  annuity  payable 
periodically,  valued  in  accordance  with 
§  2619.43(c)(2),  and 

(2)  A  death  benefit  in  the  form  of 
decreasing  term  insurance  decreasing 
periodically,  valued  in  accordance  with 
§2619.43(0(1). 

(k)  Installment  refund  annuity.  An 
installment  refund  annuity  is  an  annuity 
under  which  if  the  participant  dies  after 
retirement  and  before  the  time  he  or  she 
has  received  annuity  payments  equal  to 
a  fixed  amount  (usually  the  amount  of 
his  or  her  mandatory  employee 
contributions,  with  or  without  interest), 
then  the  balance  is  paid  as  a  death 
benefit  in  periodic  installments,  each 
(except  possibly  the  last)  equal  in 
amount  to  the  participant’s  annuity 
payments.  The  plan  administrator  shall 
compute  the  value  of  an  installment 
refund  annuity  by  valuing  it  as  an 
annuity  certain  and  continuous  in 
accordance  with  §  2619.43(g)(2).  The 
period  certain  shall  be  determined  by 
dividing  the  fixed  amount  by  the 
amount  of  the  periodic  annuity 
payment. 

§§  2619.44  through  2619.47  [Removed] 

$2619.48  [Redesignated  as  $2619.44] 

5.  Sections  2619.44  through  2619.47 
are  removed,  and  §  2619.48  is 
redesignated  as  §  2619.44. 

6.  The  heading  of  appendix  A  to  part 
2619  and  the  introductory  material 
preceding  Table  I  of  appendix  A  is 
revised  to  read  as  follows: 

Appendix  A  to  Part  2619 — Mortality 
Rate  Tables 

To  determine  the  value  of  mortality  factors 
of  the  form  (as  defined  in  §  2619.43(b)(2)) 
for  purposes  of  applying  the  formulas  set 
forth  In  §  2619.43  (b)  through  (k),  and  in 
determining  the  value  of  any  mortality  factor 
used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  qx  prescribed  in  Tables  VII  through 
XII  of  this  appendix. 

If  an  annuity  for  one  person  is  in  pay  status 
on  the  valuation  date,  and  if  the  payment  of 
a  death  benefit  after  the  valuation  date  to 
another  person,  who  need  not  be  identifiable 
on  the  valuation  date,  depends  in  whole  or 
in  part  on  the  death  of  the  pay  status 
annuitant,  then  the  mortality  factors  involved 


in  the  valuation  of  the  death  benefit  shall  be 
determined  as  follows.  In  the  case  of  factors 
that  represent  the  mortality  of  the  pay  status 
annuitant,  file  plan  administrator  shall  apply 
the  mortality  rates  that  are  applicable  to  the 
annuity  in  pay  status  under  appendix  A.  In 
the  case  of  factors  that  represent  the  mortality 
of  the  death  beneficiary,  file  plan 
administrator  shall  apply  the  mortality  rates 
applicable  to  annuities  not  in  pay  status  and 
to  deferred  benefits  other  than  annuities, 
under  Table  VII  or  VIII  of  this  appendix. 

For  determining  whether  the  value  of  a 
participant’s  benefit  is  $3,500  or  less  under 
§  2613.8(b)(1)  and,  if  so,  for  calculating  the 
value  of  the  benefit,  the  PBGC  will  employ 
the  mortality  assumptions  obtained  from 
Tables  I  through  VI  of  this  appendix  by 
substituting  x+1  fbrx  throughout  the  male 
mortality  table  associated  with  the 
participant's  health  status.  For  example,  a 
healthy  female  participant’s  lump  sum  would 
be  determined  using  Table  I  (healthy  male 
participants),  modified  so  that  all  entries  x  in 
the  table  are  increased  by  1  (gy<s=.001437; 
g/7=  001414;  etc.).  The  Tables  provide,  for 
each  age  (denoted  by  x),  the  probability  that 
a  person  assumed  to  be  living  at  that  age  will 
not  survive  to  attain  age  x+1.  (The  sample 
tables  for  healthy  participants  are  based  on 
data  obtained  by  the  Committee  on  Annuities 
of  the  Society  of  Actuaries  from  mortality 
experience  through  1983.) 

7.  Appendix  A  to  part  2619  is 
amended  by  adding  Tables  VII  through 
XII  as  follows: 

Tables  VII  and  VIII — Mortality  Tables  for 
Healthy  Lives 

The  values  of  qx  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are  not 
being  received  as  disability  benefits,  to 
annuities  not  in  pay  status  on  the  valuation 
date,  and  to  deferred  benefits  other  than 
annuities  or  lump  sums,  are  as  follows: 


Table  VII.— Mortality  Table  for 
Healthy  Male  Participants 


Age  x 

Qx 

s 

0.000342 

£ 

0.000318 

7  . 

0.000302 

0.000294 

9  . 

0.000292 

0.000293 

0.000298 

12  - 

0.000304 

0.000310 

0.000317 

15  . 

0.000325 

16  . „ . . . 

0.000332 

0.000343 

18  . 

0.000353 

19  . 

0.000365 

20  . 

0.000377 

21  . „ . . . 

0.000392 

0.000408 

23 

0.000424 

24  . . . 

0.000444 

25  . 

0.000464 

26  . 

0.000488 

0.000513 

28 

0.000542 

29  . 

0.000572 

0.000607 

31 

0.000645 

32 

0.000687 

Table  VI 1.— Mortality  Table  for 
Healthy  Male  Participants — Continued 


Age  x 


9* 


33  - - - 

39  zzzzzzzzzzzzzzzzzzzzzzzz 

43  ZZZZZZZZZZZZZZZZZZZZZZZZ 

45  1... . ZI _ ! _ 

47  zzzzzz.zzz.zzzz 

51  zzzzzzzzzzzzz 

53  zzzzzzzzzzzzz 

54  _ _ _ 

55  . 

56  . 

57  - - - - 

59  zzzzzzzzzzzzz 

62  zzzzzzzzzzzzz 

63  . . . . 

64  _ _ _ _ 

65  . . . 

66  . . 

67  . . . 

68  . 

69  _ _ 

71  zzzzzzzzzzzzzzzz 
74  zzzzzzzzzzzzzzzz 

76  - - 

77  . . 

78  . . . . 

79  . . 

80  . . 

83  zzz„ . zzzzzzzz.zz.zz 


106 _ 

108  zzzzzzzzzzzzzzzzzzz 

109  - 


0.000734 

0.000785 

0.000660 

0.000907 

0.000966 

CJ001039 

0.001128 

0.001238 

0.001370 

0.001527 

0.001715 

0.001932 

0.002183 

0.002471 

0.002790 

0.003138 

0.003513 

0.003909 

0.004324 

0.004755 

0.005200 

0.005660 

0.006131 

0.006618 

0.007139 

0.007719 

0.008384 

0.009158 

0.010064 

0.011133 

0.012391 

0.013868 

0.015592 

0.017579 

0.019804 

0.022229 

0.024817 

0.027530 

0.030354 

0.033370 

0.036680 

0.040388 

0.044597 

0.049388 

0.054758 

0.060678 

0.067125 

0.074070 

0.081484 

0.069320 

0097525 

0.106047 

0.114836 

0.124170 

0.133870 

0.144073 

0.154859 

0.166307 

0.178214 

0.190460 

0.203007 

0.217904 

0.234086 

0.248436 

0.263954 

0.280803 

0.299154 

0.319185 

0.341066 

0.365052 

0.393102 

0.427255 

0.469531 

0.521945 

0.586518 

0.665268 

0.760215 

1.000000 
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Table  VIII. — Mortality  Table  for 
Healthy  Female  Participants 


0.000342 

0.000318 

0.000302 

0.000294 

0.000292 

0.000293 

0.000296 

0.000304 

0.000310 

0.000317 

0.000325 

0.000333 

0.000343 

0.000353 

0.000365 

0.000377 

0.000392 

0.000408 

0.000424 

0.000444 

0.000464 

0.000488 

0.000513 

0.000542 

0.000572 

0.000607 

0.000645 

0.000687 

0.000734 

0.000785 

0.000860 

0.000907 

0.000966 

0.001039 

0.001128 

0.001238 

0.001370 

0.001527 

0.001715 

0.001932 

0.002183 

0.002471 

0.002790 

0.003138 

0.003513 

0.003909 

0.004324 

0.004755 

0.005200 

0.005660 

0.006131 

0.006618 

0.007139 

0.007719 

0.008384 

0.009158 

0.010064 

0.011133 

0.012391 

0.013868 

0.015592 

0.017579 

0.019804 

0.022229 

0.024817 

0.027530 

0.030354 

0.033370 

0.036680 

0.040388 

0.044597 

0.049388 

0.054758 

0.060678 

0.067125 

0.074070 

0.081484 

0.089320 

0.087525 

0.106047 


Table  Vlll.— Mortality  Table  for 
Healthy  Female  Participants— Con¬ 
tinued 


Agex 


91  — 

92  . . 

93  . 

94  _ 

95  — 

96  . 

97  . 

98 

99  . 

100  .... 

101  ... 
102  .... 

103  ... 

104  ... 

105  ... 

106  ... 

107  ... 

108  ... 

109  ... 

110  ... 

111  ... 

112  ... 

113  .„ 

114  ... 

115  ... 

116  ... 


Table  IX.— Mortality  Table  for  Dis¬ 
abled  Male  Participants  Not  Receiv¬ 
ing  Social  Security  Disability  Bene¬ 
fit  Payments— Continued 


0.114836 

0.124170 

0.133870 

0.144073 

0.154859 

0.166307 

0.178214 

0.190460 

0.203007 

0.217904 

0.234086 

0.248436 

0.263954 

0.280603 

0.299154 

0.319186 

0.341088 

0.365052 

0.393102 

0.427255 

0.469531 

0.521945 

0.586518 

0.665268 

0.780215 

1.000000 


Tables  IX  and  X — Mortality  Tables  for 
Disabled  Lives  (Other  Than  Social  Security 
Disability) 

The  values  of  q,  applicable  to  annuities 
in  pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for  . 
which  neither  eligibility  for,  nor  receipt  of. 
Social  Security  disability  benefits  is  a 
prerequisite,  are  as  follows: 

Table  IX.— Mortality  Table  for  Dis¬ 
abled  Male  Participants  Not  Receiv¬ 
ing  Social  Security  Disability  Bene¬ 
fit  Payments 


Agex 


2  . 

3  . 

4  _ 

5  - 

6  _ 

7  . 

8  _ 

9  - 

10  ...... 

11  _ 

12  . 

13  . 

14  . . 

15  — 

18  . 

17  _ 

18  . . 

19  _ 

20  ...... 

21  _ 

22  _ 

23  . 

24  _ 

25  _ 

26  _ 

27  _ 

28  — 

29  ...» 

30  _ 

31  _ 

32  — 


q* 


0.000342 

0.000318 

0.000302 

0.000294 

0.000292 

0.000293 

0.000298 

0.000304 

0.000310 

0.000317 

0.000325 

0.000333 

0.000343 

0.000353 

0.000365 

0.000377 

0.000392 

0.000408 

0.000424 

0.000444 

0.000464 

0.000488 

0.000513 

0.000542 

0.000572 

0.0006Q7 

0.000645 

0.000687 

0.000734 

0.000785 

0.000860 


Age  x 


33 

34 

35 

36 

37 

38 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 
87 


69  . 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 
87 


100 

101 

102 

103 

104 

105 

106 
107 


Or 


0.000907 
0  000968 
0.001039 
0.001128 
0.001238 
0.001370 
0.001527 
0.001715 
0001932 
0.002183 
0.002471 
0.002790 
0.009138 
0.003513 
0.003909 
0.004324 
0004755 
0.005200 
0.005680 
0.006131 
0.006618 
0.007139 
0.007719 
0.008384 
0.009156 
0.010064 
0.011133 
0.012391 
0.013868 
0.015592 
0.017579 
0.019804 
0.022229 
0.024817 
0.027530 
0.030354 
0.033370 
0.036680 
0.040388 
0.044507 
0.049388 
0.054758 
0.060678 
0.067125 
0.074070 
0.061484 
0.088320 
0.067525 
0.106047 
0.114836 
0.124170 
0.133870 
0.144073 
0.154869 
0.166307 
0.178214 
0.190480 
0203007 
0.217904 
0.234086 
0.248436 
0.263954 
0.280803 
0.299154 
0.319185 
0.341086 
0.366062 
0.393102 
0.427255 
0.489631 
0.521946 
0.588618 
0.605208 
0.780215 
1.000000 
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Table  X— Mortality  Table  for  Dis-  Table  X.— Mortality  Table  for  Dis-  Table  XI.— Mortality  Table  for  Dis¬ 
abled  Female  Participants  Not  Re-  abled  Female  Participants  Not  Re-  abled  Male  Participants  Receiving 

ceiving  Social  Security  Disability  ceiving  Social  Security  Disability  Social  Security  Disability  Benefit 

Benefit  Payments  Benefit  Payments— Continued  Payments— Continued 


io _ _ 

13  ZZZ  ZZZZZZZZZZZI 

16  ZZZZZZI ZZZZZZZZ 

17  . . . 

18  _ _ _ _ 


0.000342 
0.000318 
0.000302 
0.000294 
0.000292 
0.000293 
0.000298 
0.000304 
0.000310 
0.000317 
0000325 
0.000333 
0.000343 
0.000353 
0.000365 
0.000377 
0.000392 
0.000408 
0.000424 
0.000444 
0.000464 
0.000488 
0.000513 
0.000542 
0.000572 
0.000607 
0.000645 
0.000687 
0.000734 
0.000785 
0.000060 
0.000907 
0.000966 
0.001039 
0.001128 
0.001238 
0.001370 
0.001527 
0.001715 
0.001932 
0.002183 
0.002471 
0.002790 
0.003138 
0.003513 
0.003909 
0.004324 
0.004755 
0.005200 
0.005660 
0.006131 
0.006618 
0.007139 
0.007719 
0.008384 
0.009158 
0.010064 
0.011133 
0.012391 
0.013866 
0.015592 
0.01 7579 
0.019804 
0.022229 
0.024817 
0.027530 
0.030354 
0.033370 
0.036680 
0.040388 
0.044597 
0.049388 
0.054758 
0.060678 
0.067125 
0.074070 
0.08148* 


0.089320 
0.097525 
0.106047 
0.114836 
0.124170 
0.133870 
0.144073 
0.154859 
0.166307 
0.178214 
0.190460 
0.203007 
0.217904 
0.234086 
0.248436 
0.263954 
0.280803 
0.299154 
0.319185 
0.341086 
0.365052 
0.393102 
0.427255 
0.469531 
0.521945 
0.586518 
0.665268 
0.760215 
1  000000 


Tables  XI  and  XU — Mortality  Tables  for 
Disabled  Lives  (Social  Security  Disability) 

The  values  of  qx  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for 
which  either  eligibility  for,  or  receipt  of, 
Social  Security  disability  benefits  is  a 
prerequisite,  are  as  follows: 

Table  XI.— Mortality  Table  for  Dis¬ 
abled  Male  Participants  Receiving 
Social  Security  Disability  Benefit 
Payments 


Age  x 

Qx 

5  . 

0000000 

6  . 

0  000000 

7  . 

0.000000 

8  . 

0.000000 

9  . 

0.000000 

10  . 

0.000000 

11  . 

o.oooooc 

12  . 

0.000000 

13  . 

o.oooooc 

14  . 

o.oooooc 

15  . 

0.000000 

16  . 

o.oooooc 

17  . 

O.OOOOOC' 

18  . 

0.000000 

19  . 

0.000000 

20  . 

0  048300 

21  . 

0048300 

22  . 

0.048300 

23  . 

0.048300 

24  . 

0.048300 

25  . 

0.048300 

26  . 

0.046100 

27  . 

0.043600 

28  . 

0.041100 

29  . 

0.038600 

30  . 

0.03620C 

31  . 

0.03390C 

32  . 

0.032000 

0.030200 
0.028800 
0.027800 
0.027200 
0.027100 
0.027300 
0.027600 
0.028200 
0.028800 
0.029700 
0.030500 
0.031400 
0.032200 
0  033000 
0.034000 
0.035300 
0.036700 
0.038300 
0.040100 
0.042000 
0.043900 
0.046000 
0.048200 
0.050600 
0.053100 
0.055500 
0.058100 
0.060300 
0.062400 
0.064300 
0.065700 
0.066800 
0.069225 
0.071813 
0.074526 
0.077350 
0.080366 
0.083676 
0.087384 
0.091593 
0.096384 
0.101754 
0.107674 
0.114121 
0.121066 
0.128480 
0.136316 
0.144521 
0.153043 
0.161832 
0.171166 
0.180866 
0.191069 
0.201855 
0.213303 
0.225210 
0.237456 
0.250003 
0.264900 
0.281082 
0.295432 
0.310950 
0.327799 
0.346150 
0.366181 
0.388082 
0.412048 
0.440098 
0.474251 
0.568941 
0.568941 
0.633514 
0.712264 
0.807211 
1.000000 
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Table  XII.— Mortality  Table 

FOR  DiS-  1 

Table  XII.— Mortality  Table 

FOR  DlS- 

abled  Female  Participants  Receiving 

abled  Female  Participants  Receiving 

Social  Security  Disability  Benefit 

Social  Security  Disability  Benefit 

Payments 

Payments— Continued 

Age  x 

Ox 

Agex 

Ox 

5  . 

0.000000 

58  . 

0.031500 

6  . 

0.000000 

59  . 

0.032300 

7  . 

0.000000 

60  . . . 

0.033100 

8  . 

0.000000 

61  . 

0.033900 

9  . 

0.000000 

62  . 

0.034700 

10  . 

0.000000 

63  . 

0.035500 

11  . 

0.000000 

64  . 

0.036200 

12  . 

0.000000 

65  . 

0.037269 

13  . 

0.000000 

66  . 

0.038527 

14  . 

0.000000 

67  . 

0.040004 

15  . 

0.000000 

68  . 

0.041728 

16  . 

0.000000 

,  0.043715 

17  . 

0.000000 

70  . 

0.045946 

0.000000 

0.048365 

19 

0.000000 

72  . 

0.050953 

20  . 

0.026300 

0.053666 

21  . 

0.026300 

74 

0.056490 

22  . 

0.026300 

75  . 

0  059506 

23  . 

0.026300 

0.062816 

24  . 

0.026300 

77  . 

0  066524 

25  . 

0.026300 

78  . 

0  070733 

26  . 

0.025700 

79  . 

0.075524 

27  . . . 

0.025300 

80  . 

0060894 

28  . 

0.024700 

81  . . 

0.086814 

0.024200 

0.093261 

30  . 

0.023700 

83  . 

0.100206 

31  . 

0.023200 

84  . 

0.107620 

32  . 

0.022700 

85  . 

0.115456 

33  . 

0.022200 

86  . 

0.123661 

34  . 

0.021800 

87  . 

0.132183 

0.021400 

88  . 

0.140972 

36  . 

0.021200 

no  ' . 

0.150306 

37  . 

0.021000 

90  . 

0.160006 

38  . 

0.020800 

9i  . :. . . . 

0.170209 

39  . 

0.020800 

92  . 

0.180995 

40  . 

0.020900 

a 192453 

41  . 

0.021000 

94  . 

0.204350 

0.021300 

95  . 

0.216596 

43  . 

a 021600 

96  . 

0.229143 

44  . . 

0.021900 

97  . 

0.244040 

45  . 

0.022400 

98  . 

0.260222 

46  . 

0.022900 

99  . 

0.274572 

47  . 

0.023500 

100  . . 

0.290090 

48  . 

0.024200 

101  . 

0  306939 

49  . 

0.024900 

102  . 

0.325290 

50  . 

0.025700 

0.345321 

0.026400 

104  . 

0.367222 

52 

0.027200 

105  . 

0.391188 

53  . 

0.028100 

166  . 

0.419238 

54  . 

0.02880G 

107  . 

0.453391 

55  . 

0.02950C 

108  . 

0.495667 

56  . 

0.030100 

109  . 

0.548081 

57  . 

0.030700 

110  . 

0.612654 

Table  XII.— Mortality  Table  for  Dis¬ 
abled  Female  Participants  Receiving 
Social  Security  Disability  Benefit 
Payments — Continued 


Age  x 

Ox 

111  . . 

112  . 

0.691404 

0.786351 

1.000000 

8.  Appendix  B  to  Part  2619  is  revised 
to  read  as  follows: 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v*m  (as  defined  in  §  2619.43(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.43  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  o<y 
£  ni),  interest  rate  it  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  i»i  <  y 
£  ni  +  n2),  interest  rate  j2  shall  apply  from 
the  valuation  date  for  a  period  of  y-  ni  years, 
interest  rate  i'i  shall  apply  for  the  following 
ni  years:  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  n  i 
+  n2),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  m  -  ife 
years,  interest  rate  i2  shall  apply  for  the 
following  n2  years,  interest  rate  ij  shall  apply 
for  the  following  n\  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Table  I  (Sample  Rates) 

[Lump  Sum  Valuations] 


Rate  set 

For  plans  with  a  valuation  date 

Im¬ 

me¬ 

diate 

an¬ 

nuity 

rate 

(per¬ 

cent) 

Deferred  annuities  (percent) 

On  or  after 

Before 

B 

B 

B 

n , 

r*i 

1  . 

3-1-93  . 

4-1-93  . 

6.25 

5.50 

4.25 

4,00 

m 

8 

2  . . . 

4-1-93  . 

6-1-93  . 

6.50 

5.75 

4.50 

4.00 

Jg 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v°‘n  (as  defined  in  §  2619.43(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  261 9.43(b)(i)  and  in  determining 


the  value  of  any  interest  factor  used  in 
valuing  annuity  benefits  under  this  subpart, 
the  plan  administrator  shall  use  the  values  of 
i,  prescribed  in  Table  II  hereof. 


The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  ij,  i2.  *  *  *.  and  referred  to 
generally  as  /,)  assumed  fo  be  in  effect 
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between  specified  anniversaries  of  a  rates.  The  last  listed  rate  is  assumed  to  be  in  rates  to  be  used  for  January  1995  valuation 

valuation  date  that  occurs  within  that  effect  after  the  last  listed  anniversary  date.  (In  dates  are  8.50%  for  the  first  20  years  and 

calendar  month;  those  anniversaries  are  the  sample  table  printed  below,  the  interest  5.75%  thereafter.) 

specified  in  the  columns  adjacent  to  the 


Table  II  (Sample  Rates) 

[Annuity  Valuations] 


For  valuation  dates  occurring  In  the  month— 

The  values  of  t,  are: 

4  for  f  * 

4  for  t  = 

4  for  f  = 

.0850  1-20 

.0575  >20 

N/A  N/A 

.0825  1-15 

.0600  16-25 

.0550  >25 

9.  Appendix  C  to  Part  2619  is  revised  to  read  as  follows: 

Appendix  C  to  Part  2619 — Loading  Assumptions 


The  following  tables  of  loading  expenses  are  in  effect  for  the  indicated  periods  and  are  to  be  used  to  adjust  annuity  benefit 
values  pursuant  to  $  2619.43(a)(4). 


If  the  total  value  of  the  plan's  benefit  liabilities  (as  de¬ 
fined  in  29  U.S.C.  §l30l(a)(l6)),  exclusive  of  the  load¬ 
ing  charge,  is— 

The  loading  charge  pursuant  to  §26l9.43(aX4)  equals— 

Greater  than 

But  less  than  or  equal  to 

$0 . 

200,000  . 

$200,000 

5%  of  the  total  value  of  the  plan's  benefits,  plus  $200  for  each  plan  participant. 

$10,000,  plus  a  percentage  of  the  excess  of  the  total  value  over  $200,000,  plus  $200  for  each  plan  partici¬ 
pant;  the  percentage  is  equal  to  1%  +  (/,%— 7.50%)/l0.  where  lt  is  the  initial  rate  set  forth  in  Table  II  of 
Appendix  B  for  the  valuation  of  annuities. 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

10.  The  authority  citation  for  part 
2676  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D),  and  1441(b)(1).  11.  Section 
2676.13  is  amended  by  revising  paragraphs 
(a)  and  (b)(2)  to  read  as  follows: 

S  2676.1 3  Valuation  methods. 

(a)  General  rule.  Except  as  otherwise 
provided  in  §  2676.14  (pertaining  to 
plans  that  are  closing  out),  the  plan 
sponsor  shall  value  annuity  benefits  as 
of  the  valuation  date  by — 

(1)  Using  the  mortality  and  interest 
assumptions  prescribed  by  Tables  VII 


nP 


through  XII  of  appendix  A  to  this  part 
and  Table  II  of  appendix  B  to  this  part, 

(2)  Using  interpolation  methods, 
where  necessary,  at  least  as  accurate  as 
linear  interpolation; 

(3)  In  the  case  of  a  benefit  described 
in  paragraphs  (b)  through  (i)  of  this 
section,  applying  the  formula  set  forth 
therein  for  the  present  value  of  that 
benefit. 

(4)  In  the  case  of  a  benefit  not 
described  in  paragraphs  (b)  through  (i) 
of  this  section,  applying  formulas 
derived  from  generally  accepted 
actuarial  principles  in  a  manner 
consistent  with  the  formulas  set  forth  in 
paragraphs  (b)  through  (i)  of  this 
section,  and 

(5)  Adjusting  the  values  to  reflect 
loading  expenses  in  accordance  with 
appendix  C  to  this  part. 


n-1 

.  v0;n  =  v0:"  na  -  p 

r= 0 


If  the  PBGC  is  trustee  of  a 
multiemployer  plan,  for  determining 
whether  the  value  of  a  participant’s 
benefit  is  $3,500  or  less  under 
§  2613.8(b)(1)  and,  if  so,  for  calculating 
the  value  of  the  benefit,  the  PBGC  shall 
value  benefits  to  be  paid  as  lump  sums 
in  the  same  manner  as  benefits  to  be 
paid  as  annuities  except  that  the 
mortality  assumptions  set  forth  in 
Tables  I  through  VI  of  appendix  A  to 
this  part  and  the  interest  assumptions 
set  forth  in  Table  I  of  appendix  B  to  this 
part  shall  apply,  and  there  shall  be  no 
adjustment  to  reflect  loading  expenses, 
(b)  *  *  * 

(2)  If  the  payment  is  contingent  on  the 
survival  of  a  person  aged  x  on  the 
valuation  date: 


f)  * 


where  qx  is  the  probability  that  a  person 
living  at  age  x  will  not  survive  to  age  x 
+  1.  as  determined  under  appendix  A. 

*  *  *  *  * 


§§  2676.1 4  and  2676.1  S  [Removed j 

S  2676.16  (Redesignated  as  $  2676.14] 

12.  Sections  2676.14  and  2676.15  are 
removed  and  §  2676.16  is  redesignated 
as  §2676.14. 


13.  Appendixes  A,  B,  and  C  to  part 
2676  are  added  to  read  as  follows: 
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Appendix  A  to  Part  2676 — Mortality 
Rate  Tables 

In  determining  the  value  of  mortality 
factors  of  the  form  npx  (as  defined  in 
§  2676.13(b)(2))  for  purposes  of  applying  the 
formulas  set  forth  in  §  2676.13  (b)  through 
(k),  and  in  determining  the  value  of  any 
mortality  factor  used  in  valuing  annuity 
benefits  under  this  subpart,  the  plan 
administrator  shall  use  the  values  of  qx 
prescribed  in  Tables  VII  through  XII  of  this 
appendix. 

If  an  annuity  for  one  person  is  in  pay  status 
on  the  valuation  date,  and  if  the  payment  of 
a  death  benefit  after  the  valuation  date  to 
another  person,  who  need  not  be  identifiable 
on  the  valuation  date,  depends  in  whole  or 
in  part  on  the  death  of  the  pay  status 
annuitant,  then  the  mortality  factors  involved 
in  the  valuation  of  the  death  benefit  shall  be 
determined  as  follows.  In  the  case  of  factors 
that  represent  the  mortality  of  the  pay  status 
annuitant,  the  plan  administrator  shall  apply 
the  mortality  rates  that  are  applicable  to  the 
annuity  in  pay  status  under  this  appendix.  In 
the  case  of  factors  that  represent  the  mortality 
of  the  death  beneficiary,  the  plan 
administrator  shall  apply  the  mortality  rates 
applicable  to  annuities  not  in  pay  status  and 
to  deferred  benefits  other  than  annuities, 
under  Table  VII  or  VIII  of  this  appendix. 

If  the  PBGC  is  trustee  of  a  multiemployer 
plan,  for  determining  whether  the  value  of  a 
participant’s  benefit  is  $3,500  or  less  under 
§  2613.8(b)(1)  and,  if  so,  for  calculating  the 
value  of  the  benefit,  the  PBGC  will  employ 
the  mortality  assumptions  obtained  by 
substituting  x+1  for  x  throughout  the  male 
mortality  table  associated  with  the 
participant’s  health  status.  For  example,  a 
healthy  female  participant’s  lump  sum  would 
be  determined  using  Table  I  (healthy  male 
participants),  modified  so  that  all  entries  x  in 
the  table  are  increased  by  1  (qva=.001437; 
q/7=.001414;  etc.). 

The  Tables  provide,  for  each  age  (denoted 
by  x),  the  probability  that  a  person  assumed 
to  be  living  at  that  age  will  not  survive  to 
attain  age  x+1.  (The  sample  tables  for  healthy 
participants  are  based  on  data  obtained  by 
the  Committee  on  Annuities  of  the  Society  of 
Actuaries  from  mortality  experience  through 
1983.) 

Tables  I  Through  VI 

See  Tables  I  through  VI  of  appendix  A  to 
part  2619. 

Tables  VII  and  VTII — Mortality  Tables  for 
Healthy  Lives 

The  values  of  qx  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are  not 
being  received  as  disability  benefits,  to 
annuities  not  in  pay  status  on  the  valuation 
date,  and  to  deferred  benefits  other  than 
annuities,  are  as  follows: 

Table  VII.— Mortality  Table  For 
Healthy  Male  Participants 


Table  VII.— Mortality  Table  For  Table  VII.— Mortality  Table  For 

Healthy  Male  Participants— Continued  Healthy  Male  Participants— Continued 


.000292  i 
.000293 
.000298 
.000304 
.000310 
.000317 
.000325 
.000333 
.000343 
.000353 
.000365 
.000377 
.000392 
.000408 
.000424 
.000444 
.000464 
.000488 
.000513 
.000542 
.000572 
.000607 
.000645 
.000687 
.000734 
.000785 
.000860 
.000907 
.000966 
.001039 
.001128 
.001238 
.001370 
.001527 
.001715 
.001932 
.002183 
.002471 
.002790 
.003138 
.003513 
.003909 
.004324 
.004755 
.005200 
.005660 
.006131 
.006618 
.007139 
.007719 
.008384 
.009158 
.010064 
.011133 
.012391 
.013868 
.015592 
.017579 
.019804 
.022229 
.024817 
.027530 
.030354 
.033370 
.036680 
.040388 
.044597 
.049388 
.054758 
.060678 
.067125 
.074070 
.061484 
.069320 
.097525 
.106047 
.114836 
.124170 
.133870 
.144073 


.154859 

.166307 

.178214 

.190460 

.203007 

.217904 

.234086 

.248436 

.263954 

.280803 

299154 

.319185 

.341086 

.365052 

.393102 

.427255 

.469531 

.521945 

.586518 

.665268 

.760215 

1.000000 


Table  VIII.— Mortality  Table  for 
Healthy  Female  Participants 


0.000342 

.000318 

.000302 

.000294 

.000292 

.000293 

.000298 

0C03C4 

.000310 

.000317 

.000325 

.000333 

.000343 

.000353 

.000365 

.000377 

.000392 

.000408 

.000424 

.000444 

.000464 

.000488 

.000513 

.000542 

.000572 

.000607 

.000645 

.000687 

.000734 

.000785 

.000860 

.000907 

.000966 

.001039 

.001128 

.001238 

.001370 

.001527 

.001715 

.001932 

.002183 

.002471 

.002790 

.003138 

.003513 

.003909 

.004324 

.004755 

.005200 

.005660 

.006131 
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Table  VIII.— Mortality  Table  for 
Healthy  Female  Participants— Con¬ 
tinued 


Table  IX.— Mortality  Table  for  Dis-  Table  IX.— Mortality  Table  for  Dis¬ 
abled  Male  Participants  Not  receiv-  abled  Male  Participants  Not  Receiv¬ 
ing  Social  Security  Disability  Bene-  ing  Social  Security  Disability  Bene¬ 
fit  Payments— Continued  fit  Payments— Continued 


.006618 

.007139 

.007719 

.008364 

.009158 

.010064 

.011133 

.012391 

.013868 

.015592 

.017579 

.019604 

.022229 

.024817 

.027530 

.030354 

.033370 

.036680 

.040388 

.044597 

.049388 

.054758 

.060678 

.067125 

.074070 

.081484 

.089320 

.097525 

.106047 

.114838 

.124170 

.133870 

.144073 

.154859 

.166307 

.178214 

.190460 

.203007 

.217904 

.234066 

.248436 

.263954 

.280803 

.299154 

.319185 

.341066 

.365052 

.393102 

.427255 

.469531 

.521945 

.586518 

.665268 

.760215 

1.000000 


Tables  IX  AND  X— Mortality  Tables  for 
Disabled  Lives  (Other  Than  Social  Security 
Disability) 

The  values  of  q ,  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for 
which  neither  eligibility  for,  nor  receipt  of, 
Social  Security  disability  benefits  is  a 
prerequisite,  are  as  follows: 

Table  IX.— Mortality  Table  for  Dis¬ 
abled  Male  Participants  Not  Receiv¬ 
ing  Social  Security  Disability  Bene¬ 
fit  Payments 


1  _ 

2  . . 

3  — . 

4  _ 

5  „. . 

6  _ _ _ 

7  _ 


0.000294 

0.000292 

0.000293 

0.000298 

0.000304 

0.000310 

0.000317 

0.000325 

0.000333 

0.000343 

0.000353 

0.000365 

0.000377 

0.000392 

0.000406 

0.000424 

0.000444 

0.000464 

0.000488 

0.000513 

0.000542 

0.000572 

0000607 

0.000645 

0.000687 

0.000734 

0.000785 

0.000860 

0.000907 

0.000966 

0.001039 

0.001128 

0.001238 

0.001370 

0.001527 

0.001715 

0.001932 

0.002183 

0.002471 

0.002790 

0.003138 

0.003513 

0003909 

0.004324 

0.004755 

0.005200 

0  005660 

0.006131 

0.006618 

0.007139 

0.007719 

0.006384 

0.009158 

0.010064 

0.011133 

0.012391 

0.013868 

0.015592 

0.017579 

0.019804 

0.022229 

0.024817 

0.027530 

0.030354 

0.033370 

0.036660 

0.040388 

0.044597 

0.049388 

0.054758 

0.060678 

0.067125 

0.074070 

0.081484 

0.089320 

0.097525 

0.106047 


82  . 

83  _ 

84  . . 

85  - - 

86  - 

87  . . 

88  _ 


0.114836 

0.124170 

0.133870 

0.144073 

0.154859 

0.166307 

0.178214 

0.190460 

0.203007 

0.217904 

0.234086 

0.248436 

0.263954 

0.280603 

0.296154 

0.319185 

0.341086 

0.365052. 

0.393102 

0.427255 

0.469531 

0.521945 

0.586518 

0.665268 

0.760215 

1.000000 


Table  X.— Mortality  Table  for  Dis¬ 
abled  Female  Participants  Not  Re¬ 
ceiving  Social  Security  Disability 
Benefit  Payments 


0.000342 

0.000318 

0.000302 

0.000294 

0.000292 

0.000293 

0.000288 

0.000304 

0.000310 

0.000317 

0.000325 

0.000333 

0.000343 

0.000353 

0.000365 

0.000377 

0.000392 

0.000408 

0.000424 

0.000444 

0.000464 

0.000488 

0.000513 

0.000542 

0.000572 

0.000607 

0.000645 

0.000387 

0.000734 

0.000785 

0.000860 

0.000907 

0.000966 

0.001039 

0.001128 

0.001238 

0.001370 

0.001527 

0.001715 

0.001932 

0.002183 
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Table  X.— Mortality  Table  for  Dis-  Table  XI— Mortality  Table  for  Dis-  Table  XI— Mortality  Table  for  Dis¬ 
abled  Female  Participants  Not  Re-  abled  Male  Participants  Receiving  abled  Male  Participants  Receiving 

ceiving  Social  Security  Disability  Social  Security  Disability  Benefit  Social  Security  Disability  Benefit 

Benefit  Payments— Continued  Payments  Payments— Continued 


0.002471 

0.002790 

0.003138 

0.003513 

0.003909 

0.004324 

0.004755 

0.005200 

0.005660 

0.006131 

0.006618 

0.007139 

0.007719 

0.008384 

0.009158 

0.010064 

0.011133 

0.012391 

0.013868 

0.015592 

0.017579 

0.019804 

0.022229 

0.024817 

0.027530 

0.030354 

0.033370 

0.036680 

0.040388 

0.044597 

0.049388 

0.054758 

0.060678 

0.067125 

0.074070 

0.081484 

0.089320 

0.097525 

0.106047 

0.114836 

0.124170 

0.133870 

0.144073 

0.154859 

0.166307 

0.178214 

0.190460 

0.203007 

0.217904 

0.234086 

0.248436 

0.263954 

0.280803 

0.299154 

0.319185 

0.341086 

0.365052 

0.393102 

0.427256 

0.469531 

0.521945 

0.586518 

0.665268 

0.760215 

1.000000 


Tables  XI  and  XII — Mortality  Tables  for 
Disabled  Lives  (Social  Security  Disability) 

The  values  of  q*  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for 
which  either  eligibility  for,  or  receipt  of, 
Social  Security  disability  benefits  is  a 
prerequisite,  are  as  follows: 


0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.048300 

0.048300 

0.048300 

0.048300 

0.048300 

0.048300 

0.046100 

0.043600 

0.041100 

0.038600 

0.036200 

0.033900 

0.032000 

0.030200 

0.028800 

0.027800 

0.027200 

0.027100 

0.027300 

0.027600 

0.028200 

0.028800 

0.029700 

0.030500 


82  . . 

84  ZZZZZZZZZZZZZZZZZZZZ 

85  . . . 

86  . . 

87  . . . 

88  . . 

89  . . 

91  Z..Z.ZZZZZ.ZZZZZZZZZZZZZZ 

92  . . 

93  . . 

95  zzzzzzzzzzzzzzzzzzz 

96  . . . 

97  . . 

98  - . . 

99  . . 

100  . — 


0.161832 

0.171166 

0.180866 

0.191069 

0.201855 

0.213303 

0.225210 

0.237456 

0.250003 

0.264900 

0.281082 

0.295432 

0.310950 

0.327799 

0.346150 

0.366181 

0.388082 

0.412048 

0.440098 

0.474251 

0.568941 

0.568941 

0.633514 

0.712264 

0.807211 

1.000000 


Table  XII—Mortality  Table  for  Dis¬ 
abled  Female  Participants  Receiving 
Social  Security  Disability  Benefit 
Payments 


45  . 

0.032200 

9  .. 

46  . 

0.033000 

10 

47  . 

0.034000 

11 

48  . 

0.035300 

12 

49  . 

0.036700 

13 

50  . 

0.038300 

14 

51  . 

0  040100 

15 

52  . 

0.042000 

16 

53  . 

0.043900 

17 

54  . 

0.046000 

18 

55  . 

0.048200 

19 

56  . 

0.050600 

20 

57  . 

0.053100 

21 

58  . 

0.055500 

22 

59  . 

0.058100 

23 

60  . 

0.060300 

24 

61  . 

0.062400 

25 

62  . 

0.064300 

26 

63  . 

0.065700 

27 

64  . 

0.066800 

28 

65  . 

0.069225 

29 

66  . 

0.071813 

30 

67  . 

0.074526 

31 

68  . 

0.077350 

32 

69  . 

0.080366 

33 

70 . 

0  083676 

34 

71  . 

0.087384 

35 

72  . 

0.091593 

36 

73  . 

0.096384 

37 

74  . 

0.101754 

38 

75  . 

0.107674 

39 

76  . 

0.114121 

40 

77  . 

0.121066 

41 

78  . 

0.128480 

42 

79  . 

0.136316 

43 

80  . 

0.144521 

44 

81  . 

0.153043 

45 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.000000 

0.026300 

0.026300 

0.026300 

0.026300 

0.026300 

0.026300 

0.025700 

0.025300 

0.024700 

0.024200 

0.023700 

0.023200 

0.022700 

0.022200 

0.021800 

0.021400 

0.021200 

0.021000 

0.020800 

0.020800 

0.020900 

0.021000 

0.021300 

0.021600 

0.021900 

0.022400 
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Table  XII— Mortality  Table  for  Dis¬ 
abled  Female  Participants  Receiving 
Social  Security  Disability  Benefit 
Payments— Continued 

Table  XII— Mortality  Table  for  Dis¬ 
abled  Female  Participants  Receiving 
Social  Security  Disability  Benefit 
Payments— Continued 

Age  x 

a. 

Age  x 

4. 

46  .  . 

0.022900 

85 

0.115456 

47  . .. . 

0.023500 

66 

0.123681 

46 . . 

0.024200 

67 

0.132183 

48  . „ . 

0-024900 

88  . 

0.140972 

50  . . 

0  025700 

0.150306 

51  .. 

0026400 

90 

0.160006 

52 

0  027200 

91  . 

0.170209 

53 

0.028100 
n  noftttvi 

92  . 

0.180995 

54 

0.192453 

55  ...  „  . •  .... 

0029500 

94  . 

0.204350 

56 

0.030100 

0.030700 

0.031500 

0.032300 

0.033100 

0.033900 

QQ347QP 

0.216596 

57 

96 

0.229143 

56 

97  . 

0.244040 

59 

98 _ ••  _ 

0.260222 

60 

0.274572 

61 

100  . 

0.290090 

62 

0.306939 

63 

0  03*^0 

102  . . 

0.325290 

64 

0  036200 

0.345321 

65 

0.037269 

104  . 

0.367222 

66 

105 

0.391188 

67 

0  Q40004 

108 

0.419238 

66 

0  041726 

107  . 

0.453391 

69 

0  043715 

IQfl  TT . 

0.495667 

0.045946 

109  . 

0.548081 

0.612654 

72 

0  050953 

Ill  ..  4  _ _ 

0.691404 

0.053666 

0.056490 

112  . 

0.788351 

113  . 

1.000000 

75  . 

0.059506 

76  . 

0.062816 

0.066524 

D  T  .....  C., 

_ _ 1 

78  . 

0.070733 

0.075524 

Annuities 

80  . 

0.080894 

Lump  Sum  Valuations 

0.066814 

82  . 

0.093261 

In  determining  the  value  of  interest  factors 

a 3  . 

0.100206 

of  the  form  v°,m  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 

0.107620 

forth  in  $  2676.13(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  i,  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  th6  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y years  (y  is  an  integer  and  0<y 
£  n/),  interest  rate  iy  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ny  <  y 
S  ny  +  n2),  interest  rate  i2  shall  apply  from 
the  valuation  date  for  a  period  of  y-nt  years, 
interest  rate  iy  shall  apply  for  the  following 
ny  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  ny 
+  n2),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y-  ny  -  n2 
years,  interest  rate  i2  shall  apply  for  the 
following  n2  years,  interest  rate  iy  shall  apply 
for  the  following  ny  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Table  I.— {Sample  Rates) 

[Lump  Sum  Valuations] 


Ritfl 

For  plane  with  a  valuation  date 

Immediate  annuity  rate  (per- 

Deferred  annuities  (percent) 

set 

On  or  after 

Before 

cent) 

1, 

h 

1 , 

n, 

r h 

1  „ 

3-1-93 

4-1-93 

6.25 

5.50 

4.25 

4.00 

m 

8 

2 - 

4-1-93 

6-1-93 

6.50 

5.75 

4.50 

4.00 

C 

8 

Annuity  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  v°{"  (as  defined  in 
§  2676.13(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2676.13(b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 
annuity  benefits  under  this  subpart,  the 


plan  administrator  shall  use  the  values 
of  i,  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  iy,  i2, .... 
and  referred  to  generally  as  i,)  assumed 
to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 

Table  II.— (Sample  Rates) 

[Annuity  Valuations] 


occurs  within  that  calendar  month; 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  anniversary  date.  (In 
the  sample  table  printed  below,  the 
interest  rates  to  be  used  for  January  1995 
valuation  dates  are  8.50%  for  the  first  20 
years  and  5.75%  thereafter.) 


For  valuation  dates  occurring  In  the  month— 

The  values  of  1,  are: 

4  tor  U 

4  for  f* 

4torN 

January  1995  . 

.0850  1-20 
.0825  1-15 

.0575  >20 

.0600  16-25 

N/A  N/A 
.0550  >25 

February  1995  . 

■ 
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Appendix  C  to  Part  2676— Loading 
Assumptions 

The  following  tables  of  loading 
expenses  are  in  effect  for  the  indicated 
periods  and  are  to  be  used  to  adjust 
annuity  benefit  values  pursuant  to 
§  2676.13(a)(5). 


If  the  total  value  of  the  plan's 
benefits,  exclusive  of  the  loading 
charge,  is— 

The  loading 
charge  pursuant 
to  §2676. 13(a)(5) 
equals— 

Greater  than 

But  less  than 
or  equal  to 

so 

$200,000 

5%  of  the  total 
value  of  the 
plan's  benefits, 
plus  $200  for 
each  plan  par¬ 
ticipant 

$200,000 

$10,000,  plus  a 
percentage  of 
the  excess  of 

the  total  value 

over  $200,000, 
plus  $200  for 
each  plan  par¬ 
ticipant;  the 
percentage  is 
equal  to  1%  + 
(#i%-7.50%)/ 

10,  where  A  Is 
the  initial  rate 
set  forth  In  ap¬ 
pendix  B  for 
the  valuation  of 
annuities. 

Issued  in  Washington,  DC,  this  12th  day  of 
January  1993. 

James  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  93-1114  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-93-3527;  FR-3362-H-01] 

NOFA  for  the  Public  and  Indian 
Housing  Drug  Elimination  Program 
(PHDEP)— Fiscal  Year  1993 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1993. 

SUMMARY:  This  NOFA  announces  HUD’s 
FY  1993  funding  of  $145,525,000  under 
the  Public  and  Indian  Housing  Drug 
Elimination  Program  (PHDEP)  for  use  in 
eliminating  drug-related  crime.  Funded 
programs  must  be  part  of  a 
comprehensive  plan  for  addressing  the 
problem  of  drug-related  crime.  In  die 
body  of  this  document  is  information 
concerning  the  purpose  of  the  NOFA, 
applicant  eligibility,  available  amounts, 
selection  criteria,  financial 
requirements,  management,  and 
application  processing,  including  how 
to  apply,  how  selections  will  be  made, 
and  how  applicants  will  be  notified  of 
results. 

DATES:  Applications  must  be  received  at 
the  local  HUD  Field  Office  on  or  before 
Thursday,  April  15, 1993,  at  3:30  p.m., 
local  time.  This  application  deadline  is 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  A  FAX  is  not  acceptable. 
ADDRESSES:  (a)  Application  Kit:  An 
application  kit  may  be  obtained  and 
assistance  provided,  from  the  local  HUD 
Category  A  or  other  Field  Office  with 
delegated  public  housing 
responsibilities  over  an  applying  public 
housing  agency  (PHA),  or  from  the 
Office  of  Indian  Programs  (OIP)  having 
jurisdiction  over  the  Indian  housing 
authority  (IHA)  making  an  application, 
or  by  calling  HUD’s  Resident  Initiatives 
Clearinghouse,  telephone  1-800-955- 
2232.  The  application  package  contains 
information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  Application  Submission:  An 
applicant  may  submit  only  one 
application  per  HA  under  each  Notice  of 
Funding  Availability  (NOFA).  Joint 


applications  are  not  permitted  under 
this  program.  Applications  (original  and 
two  copies)  must  be  received  by  the 
deadline  at  the  local  HUD  Category  A  or 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  the 
applying  PHA  or,  in  the  case  of  IHAs, 
to  the  local  Office  of  Indian  Programs 
with  jurisdiction  over  the  applying  IHA, 
Attention:  Director,  Public  Housing 
Division  or  Office  of  Indian  Programs 
Director,  as  appropriate.  A  complete 
listing  of  these  offices  is  provided  in 
appendix  "A”  of  this  NOFA.  It  is  not 
sufficient  for  an  application  to  bear  a 
postage  date  within  the  submission  time 
period.  Applications  submitted  by 
facsimile  are  not  acceptable. 

Applications  received  after  the  deadline 
will  not  be  considered. 

FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  E.  Main,  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  room  4116,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-3502  or 
708-3503.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  toll-free  telephone 
numbers.). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

Environmental  Review 

Grants  under  this  program  are 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  in 
accordance  with  24  CFR  part  50.20(p). 
However,  prior  to  an  award  of  grant 
funds,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD’s  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

Coordination  of  Anti-Crime  Efforts 

To  coordinate  anti-crime  related 
activities  across  local,  State,  and  Federal 


levels  to  maximize  their  effectiveness, 
applicants  are  encouraged  to  contact, 
and  work  with,  Operation  Weed  and 
Seed  through  the  U.S.  Department  of 
Justice.  Operation  Weed  and  Seed  is  a 
comprehensive,  multi-agency  approach 
to  combatting  violent  crime,  drug  use, 
and  gang  activity  in  high-crime 
neighborhoods.  The  goal  is  to  “weed 
out”  crime  from  targeted  neighborhoods 
and  then  to  “seed”  the  targeted  sites 
with  a  wide  range  of  crime  and  drug 
prevention  programs,  and  human 
services  agency  resources  to  prevent 
crime  from  reoccurring.  Operation  Weed 
and  Seed  further  emphasizes  the 
importance  of  community  involvement 
in  combating  drugs  and  violent  crime. 
Community  residents  need  to  be 
empowered  to  assist  in  solving  crime- 
related  problems  in  their 
neighborhoods.  In  addition,  the  private 
sector  needs  to  get  involved  in  reducing 
crime.  All  of  these  entities.  Federal, 
State,  and  local  government,  the 
community  and  the  private  sector  must 
work  together  in  partnership  to  create  a 
safer,  drug-free  environment. 

Th  Weed  and  Seed  strategy  involves 
four  basic  elements: 

1.  Law  enforcement  must  “weed  out” 
the  most  violent  offenders  by 
coordinating  and  integrating  the  efforts 
of  Federal,  State,  and  local  law 
enforcement  agencies  in  targeted  high- 
crime  neighborhoods.  No  social  program 
or  community  activity  can  flourish  in  an 
atmosphere  poisoned  by  violent  crime 
and  drug  abuse. 

2.  Local  police  departments  should 
implement  community  policing  in  each 
of  the  targeted  sites.  Under  community 
policing,  law  enforcement  works  closely 
with  residents  of  the  community  to 
develop  solutions  to  the  problems  of 
violent  and  drug-related  crime. 
Community  policing  serves  as  a 
“bridge”  between  the  “weeding”  (law 
enforcement)  and  “seeding” 
(neighborhood  revitalization) 
components. 

3.  After  the  "weeding”  takes  place, 
law  enforcement  and  social  services 
agencies,  the  private  sector,  and  the 
community  must  work  to  prevent  crime 
and  violence  from  reoccurring  by 
concentrating  a  broad  array  of  human 
services — drug  and  crime  prevention 
programs,  drug  treatment,  educational 
opportunities,  family  services,  and 
recreational  activities — in  the  targeted 
sites  to  create  an  environment  where 
crime  cannot  thrive. 

4.  Federal,  State,  local,  and  private 
sector  resources  must  focus  on 
revitalizing  distressed  neighborhoods 
through  economic  development  and 
must  provide  economic  opportunities 
for  residents. 
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For  further  information  on  Operation 
Weed  and  Seed,  contact  the  Office  of 
Planning  Management  and  Budget, 

Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  366  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 
Telephone  (202)  307-5966. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

This  program  is  authorized  under 
chapter  2,  subtitle  C,  title  V  of  the  Anti- 
Drug  Abuse  Act  of  1988  (42  U.S.C. 

11901  et.  seq.),  and  regulations  at  24 
CFR  part  961. 

(b)  Allocation  Amounts 

(1)  Federal  Fiscal  Year  1993  Funding. 
The  amount  available,  to  remain 
available  until  expended,  for  funding 
under  this  NOFA  in  FY  1993  is 
$145,525,000.  The  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  1993, 
(approved  October  6, 1992,  Pub.  L.  102- 
389)  (93  App.  Act)  appropriated 
$175,000,000  for  the  Drug  Elimination 
Program  and  for  drug  information 
clearinghouse  services  (42  U.S.C. 
11921-11925)  for  FY  1993.  Of  this 
amount.  $5,225,000  is  to  be  used  for 
grants,  contracts,  or  other  technical 
assistance  and  training  for  or  on  behalf 
of  public  housing  agencies,  Indian 
housing  authorities  and  resident 
organizations  (including  the  costs  of 
necessary  travel  for  participants  in  such 
training).  The  clearinghouse  services 
have  been  allocated  at  $500,000.  Section 
520  of  NAHA  sets  aside  five  percent  of 
funds  appropriated  for  the  Drug 
Elimination  Program  for  the  Youth 
Sports  Program  (YSP),  a  total  figure  of 
$8,750,000  for  FY  1993.  Section  581  of 
NAHA  expanded  the  Drug  Elimination 
Program  to  include  Federally  assisted, 
low-income  housing,  and  the  1993 
Appropriations  Act  made  $10,000,000 
of  the  total  Drug  Elimination  Program 
appropriation  available  for  Federally 
assisted,  low-income  housing.  In 
addition,  the  93  App.  Act  makes 
$5,000,000  available  for  a  new  youth 
violence  prevention  in  low-income 
housing  program.  The  amount 
remaining  in  the  FY  1993  appropriation 
after  the  above  deductions, 

$145,525,000  is  the  total  funding 
available  under  the  93  App.  Act  for 
PHDEP  grants  under  this  NOFA. 

HUD  is  distributing  grant  funds  under 
this  NOFA  to  each  of  its  10  Regional 
Offices  according  to  a  formula 
allocation.  The  formula  allocation  is 
based  upon  the  relationship  of  the 
number  of  public  and  Indian  housing 
units  per  region  and  the  level  of  drug- 


related  crime  within  each  region,  using 
statistics  complied  by  the  U.S. 
Department  of  Justice,  Federal  Bureau  of 
Investigation,  (“Uniform  Crime  Reports 
for  Drug  Abuse  Violations-1990”). 

(2)  Maximum  Grant  Award  Amounts. 
Maximum  grant  award  amounts  are 
computed  on  a  sliding  scale,  using 
either  an  overall  cap  to  the  grant  award 
or  a  maximum  per  unit  cap,  depending 
upon  the  number  of  public  housing 
agency  administered  or  owned,  or 
Indian  housing  authority  administered 
or  owned  rental,  Turnkey  in 
Homeownership,  and  Mutual  Help 
Homeownership  units.  Units  in  a 
section  23  Leased  Housing  Bond- 
Financed  project  that  have  been 
conveyed  or  will  be  conveyed  with  clear 
title  to  the  PHA  at  the  end  of  the  bond 
term  will  also  be  included  in  the  unit 
count.  Such  a  project  must  be  covered 
by  a  cooperation  agreement  during  the 
period  of  the  grant  award.  Unit  counts 
will  be  taken  from  PHA/IHA  low-rent 
public  housing  operating  budget  (for 
HUD-52564)  for  PHA/IHA  fiscal  year 
ending  December  31, 1991,  March  31, 
June  30,  or  September  30, 1992. 

Amendments  to  the  Drug  Elimination 
Program  made  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992),  permit  grants,  under  certain 
conditions  as  given  in  section  (c)(9)  of 
this  NOFA,  below,  to  be  used  to 
eliminate  drug-related  crime  in  housing 
owned  by  PHAs  that  is  not  housing 
assisted  under  the  United  States 
Housing  Act  of  1937  and  is  not 
otherwise  federally  assisted.  Where  an 
application  is  submitted  for  this 
category  of  housing,  the  amount  of 
eligible  funding  will  be  determined  on 
the  same  per-unit  basis  as  for  federally 
assisted  housing  units,  above. 

The  maximum  grant  awards  are  as 
follows,  although,  as  discussed  below, 
in  section  I.(b)(4),  the  Department  may 
adjust  the  amount  of  any  grant  award: 

(i)  For  housing  authorities  with  1-499 
units:  the  maximum  grant  award  is 
either  a  maximum  cap  of  $500  per  unit 
or  a  maximum  grant  award  of  $50,000, 
whichever  is  greater; 

(ii)  For  housing  authorities  with  500- 
4,999  units:  the  maximum  grant  award 
is  $200  per  unit,  or  a  maximum  grant 
award  of  $250,000,  whichever  is  greater; 

(iii)  For  housing  authorities  witn 
5,000-44,999  units:  the  maximum  grant 
award  is  a  maximum  cap  of  $150  per 
unit,  but  not  more  than  a  total 
maximum  grant  ward  of  $6  million; 

(iv)  For  housing  authorities  with 
45,000  or  more  units:  the  maximum 
grant  award  is  a  maximum  cap  of  $100 
per  unit,  or  a  maximum  grant  award  of 
$6  million,  whichever  is  greater; 


To  give  an  example  under  this  scale, 
a  housing  authority  with  4,000  units 
could  apply  for  a  maximum  grant  award 
of  $800,000,  i.e.  $200  per  unit  x  4,000 
units  =  $800,000,  which  is  greater  than 
the  maximum  flat  grant  award  of 
$250,000. 

An  applicant  shall  not  apply  for  more 
funding  than  is  permitted  in  accordance 
with  the  maximum  grant  award  amount 
as  described  above  in  this  section.  Any 
application  requesting  funding  that 
exceeds  the  maximum  grant  award 
amount  permitted  will  be  rejected  and 
will  not  be  eligible  for  any  funding 
unless  a  computational  error  was 
involved  in  the  funding  request.  Such 
an  error  will  be  considered  a  curable 
defect  in  the  application.  Section  III.  (b) 
of  this  NOFA  requires  applicants  to 
compute  the  maximum  grant  award 
amount  for  which  they  are  eligible,  as 
follows:  eligible  dollar  amount  per  unit 
x(times)  number  of  units  listed  in  low- 
rent  public  housing  operating  budget 
(form  HUD-52564)  for  PHA/IHA  fiscal 
year  ending  December  31, 1991,  March 
31,  June  30,  or  September  30, 1992.  The 
amount  computed  in  this  way  must  be 
compared  with  the  dollar  amount 
requested  in  the  application  to  make 
certain  the  amount  requested  does  not 
exceed  the  maximum  grant  award. 

(3)  Reallocation.  Any  grant  funds 
under  this  NOFA  that  are  allocated  to  a 
region,  but  that  are  not  reserved  for 
specific  grantees,  must  be  returned  to 
HUD  Headquarters  for  reallocation.  All 
awards  will  be  made  to  fund  fully  an 
application,  except  as  provided  in 
paragraph  I.(b)(4)  below.  Any  remaining 
funds  that  would  only  partially  fund  an 
application  after  all  higher-ranked 
applications  have  been  funded  will  be 
returned  to  HUD  Headquarters  to  be 
reallocated.  Amounts  that  become 
available  due  to  deobligation  of  grant 
amounts  will  also  be  reallocated. 

All  reallocated  funds  will  be  awarded 
on  a  nationwide  basis  in  the  following 
manner.  Each  Regional  Office  will  send 
a  list  of  all  its  unfunded  applications 
that  scored  more  than  80  points  (i.e.,  81 
or  above)  to  Headquarters.  These 
applications  will  then  be  ranked  on  a 
nationwide  basis  and  fully  funded 
according  to  rank  until  all  reallocated 
funds  have  been  awarded.  This  method 
will  be  followed  to  ensure  a  more 
equitable  distribution  of  reallocated 
funds  among  the  regions. 

(4)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions.  HUD 
may  approve  an  application  for  an 
amount  lower  than  the  amount 
requested,  withhold  funds  after 
approval,  and/or  the  grantee  will  be 
required  to  comply  with  special 
conditions  added  to  the  grant 
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agreement,  in  accordance  with  24  CFR 
part  85.12,  the  requirements  of  this 
NOFA,  or  whore: 

(i)  HUD  determines  the  amount 
requested  for  one  or  more  eligible 
activities  is  unreasonable  or 
unnecessary; 

(ii)  The  application  does  not 
otherwise  meet  applicable  cost 
limitations  established  for  the  program; 

(iii)  The  applicant  has  requested  an 
ineligible  activity; 

(iv)  Insufficient  amounts  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  in  the  application  and 
HUD  determines  that  partial  funding  is 

a  viable  option; 

(v)  The  applicant  fails  to  implement 
the  program  in  its  plan  and/or  fails  to 
submit  required  reports: 

(vi)  The  applicant  has  demonstrated 
an  inability  to  manage  HUD  grants, 
particularly  Drug  Elimination  Program 
grants;  or 

(vii)  For  any  other  reason  where  good 
cause  exists. 

(5)  Distribution  of  Funds.  In  FY  1993, 
HUD  is  distributing  grant  funds  to  its  10 
regional  offices  in  accordance  with  the 
following  schedule: 


HUD  region 

Allocation 

Region  1 . 

$7,597,869 

Region  H . _ . 

29,575,366 

Region  Ml . . .  . . 

14.934,804 

Region  IV  . . . . 

Region  V  . __ . 

35,800,017 

23,141,069 

15,485,017 

Region  VI  . . . 

Region  VN  . „ . 

4,144,285 

2,427,608 

Region  Vltf  . . _ . 

Region  IX  _ _ _ 

9.354.029 

3,064,936 

Region  X  . .  .  _ 

Total . . . . . ... 

145,525,000 

(c)  Eligibility 

Funding  under  this  NOFA  is  available 
only  for  Public  Housing  Agencies  and 
Indian  Housing  Authorities.  Although 
section  161  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  makes  public  housing  resident 
management  corporations  (RMCs) 
eligible  fen  Drug  Elimination  Program 
funding,  the  93  App.  Act  limited  the 
funds  appropriated  "for  grants  to  public 
housing  agencies".  The  authorizing 
statute  includes  Indian  housing 
authorities  (IHAs)  in  the  term  “public 
housing  agencies"  and.  therefore,  IHAs 
are  eligible  for  funding.  Because  RMCs, 
unlike  IHAs,  constitute  a  separate  entity 
from  PHAs  under  the  authorizing 
statute,  no  funds  are  appropriated  for 
RMCs  as  direct  applicants  under  the  93 
App.  Act.  However,  RMCs  may  continue 
to  receive  Rinding  from  PHA/IHA 
grantees  to  develop  security  and  drug 


abuse  prevention  programs  involving 
site  residents  as  they  have  in  the  pest. 

An  application  for  binding  under  this 
program  may  be  for  one  or  more  of  the 
following  eligible  activities.  An 
applicant  may  submit  only  one 
application  under  each  Notice  of 
Funding  Availability  (NOFA).  The 
following  is  a  listing  of  eligible  activities 
under  this  program  and  guidance  as  to 
their  parameters: 

(1)  Employment  of  Security  Personnel. 

(i)  Security  Guard  Personnel. 
Contracting  for  security  guard  personnel 
services  in  the  developments  proposed 
for  funding  is  permitted  under  this 
program. 

(A)  Contract  security  personnel 
funded  by  this  program  must  perform 
services  not  usually  performed  by  local 
law  enforcement  agencies  cm  a  routine 
basis,  such  as,  patrolling  inside 
buildings,  providing  guard  services  at 
building  services  entrances  to  check  for 
ID’s,  or  patrolling  and  checking  car 
parking  lots  for  appropriate  parking 
decals. 

(B)  Contract  security  personnel 
funded  by  this  program  must  meet  all 
relevant  tribal.  State  or  local 
government  insurance,  licensing, 
certification,  training,  bonding,  or  other 
similar  requirements. 

(C)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
provider  (contractor)  of  the  security 
personnel  are  required,  and  as  a  part  of 
the  security  personnel  contract,  to  enter 
into  and  execute  a  written  agreement 
that  describes  the  following: 

(1)  The  activities  to  be  performed  by 
the  security  personnel,  their  scope  of 
authority,  and  how  they  will  coordinate 
their  activities  with  the  local  law 
enforcement  agency; 

(2)  The  types  of  activities  that  the 
security  personnel  are  expressly 
prohibited  from  undertaking. 

(D)  Expenditures  for  activities  under 
this  paragraph  may  not  be  incurred  until 
the  grantee  has  executed  a  contract  or 
written  agreement  for  the  additional 
security  services. 

(ii)  Employment  of  HA  Police. 
Employment  of  additional  HA  police  in 
the  developments  proposed  for  funding 
is  permitted  under  this  program. 

(A)  If  additional  HA  police  are  to  be 
employed  far  a  service  that  is  also 
provided  by  a  local  law  enforcement 
agency,  the  applicant  must  provide  a 
cost  analysis  that  demonstrates  the 
employment  of  HA  police  is  more  cost 
efficient  than  obtaining  the  service  from 
the  local  law  enforcement  agency. 

(B)  Additional  HA  police  services  to 
be  funded  under  this  program  must  be 
over  and  above  those  that  the  existing 
HA  police,  if  any,  provides,  and  the 


tribal,  State  or  local  government  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
applying  HA  (as  required  by  the  HA’s 
Annual  Contributions  Contract).  An 
applicant  seeking  Rinding  for  this 
activity  must  first  establish  a  baseline  by 
describing  the  current  level  of  services 
provided  by  both  the  local  law 
enforcement  agency  and  the  HA  police, 
if  any,  (in  terms  of  the  kinds  of  services 
provided,  the  number  of  officers  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
proposed  for  funding)  and  then 
demonstrate  to  what  extent  the  funded 
activity  will  represent  an  increase  over 
this  baseline. 

(C)  HA  police  funded  by  this  program 
must  meet  all  relevant  tribal,  State  or 
local  government  insurance,  licensing, 
certification,  training,  bonding,  or  other 
similar  requirements. 

(D)  The  applicant  and  the  cooperating 
local  law  enforcement  agency  are 
required  to  enter  into  and  execute  a 
written  agreement  that  describes  the 
following: 

(1)  The  activities  to  be  performed  by 
the  HA  police,  their  scope  of  authority, 
and  how  they  will  coordinate  their 
activities  with  the  local  law 
enforcement  agency; 

(2)  The  types  of  activities  that  the  HA 
police  are  expressly  prohibited  from 
undertaking. 

(2)  Reimbursement  of  Local  Law 
Enforcement  Agencies  for  Additional 
Security  and  Protective  Services. 

(i)  Additional  security  and  protective 
services  to  be  funded  under  this 
program  must  be  over  and  above  those 
that  the  tribal.  State  or  local  government 
is  contractually  obligated  to  provide 
under  its  Cooperation  Agreement  with 
the  applying  HA  (as  required  by  the 
HA’s  Annual  Contributions  Contract). 
An  application  seeking  funding  for  this 
activity  must  first  establish  a  baseline  by 
describing  the  current  level  of  services 
(in  terms  of  the  kinds  of  services 
provided,  the  number  of  officers  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
proposed  for  funding)  and  then 
demonstrate  to  what  extent  the  funded 
activity  will  represent  an  increase  over 
this  baseline. 

(ii)  Communications  and  security 
equipment  to  improve  the  collection, 
analysis,  and  use  of  information  about 
drug-related  criminal  activities  in  a 
public  housing  community,  such  as 
computers  accessing  national,  tribal, 
State  or  local  government  security 
networks  and  databases,  facsimile 
machines,  telephone  equipment, 
bicycles,  and  motor  scooters  may  be 
eligible  items  if  used  exclusively  in 
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connection  with  the  establishment  of  a 
law  enforcement  substation  on  the 
funded  premises  or  scattered  site 
developments  of  the  HA.  Expenditures 
for  activities  under  this  section  may  not 
be  incurred  until  the  grantee  has 
executed  a  contract  or  written 
agreement  for  the  additional  law 
enforcement  services. 

(3)  Physical  Improvements  to  Enhance 
Security. 

(i)  Physical  improvements  that  are 
specifically  designed  to  enhance 
security  are  permitted  under  this 
program.  These  improvements  may 
include  (but  are  not  limited  to)  the 
installation  of  barriers,  lighting  systems, 
fences,  bolts,  locks;  the  landscaping  or 
reconfiguration  of  common  areas  so  as 
to  discourage  drug-related  crime;  and 
other  physical  improvements  in  public 
housing  developments  that  are  designed 
to  enhance  security  and  discourage 
drug-related  activities. 

(ii)  An  activity  that  is  funded  under 
any  other  HUD  program,  such  as  the 
modernization  program  at  24  CFR  part 
968,  shall  not  also  be  funded  by  this 
program. 

(iii)  Funding  is  not  permitted  for 
physical  improvements  that  involve  the 
demolition  of  any  units  in  a 
development. 

(iv)  Funding  is  not  permitted  for  any 
physical  improvements  that  would 
result  in  the  displacement  of  persons. 

(v)  Funding  is  not  permitted  for  the 
acquisition  of  real  property. 

(vi)  All  physical  improvements  must 
also  be  accessible  to  persons  with 
disabilities.  For  example,  some  types  of 
locks,  buzzer  systems,  etc.,  are  not 
accessible  to  person  with  limited 
strength,  mobility,  or  to  persons  who  are 
hearing  impaired.  All  physical 
improvements  must  meet  the 
accessibility  requirements  of  24  CFR 
part  8. 

(4)  Employment  of  Investigators. 

(i)  Employment  of  one  or  more 
individuals  is  permitted  under  this 
program  to; 

(A)  Investigate  drug-related  crime  in 
or  around  the  real  property  comprising 
any  public  housing  development;  and 

(Bj  Provide  evidence  relating  to  any 
such  crime  in  any  administrative  or 
judicial  proceedings. 

(ii)  Investigators  funded  by  this 
program  must  meet  all  relevant  tribal, 
State  or  local  government  insurance, 
licensing,  certification,  training, 
bonding,  or  other  similar  requirements. 

(iii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
investigator(s)  are  required,  before  any 
investigators  are  employed,  to  enter  into 
and  execute  a  written  agreement  that 
describes  the  following; 


(A)  The  nature  of  the  activities  to  be 
performed  by  the  investigators,  their 
scope  of  authority,  and  how  they  will 
coordinate  their  activities  with  die  local 
law  enforcement  agency; 

(B)  The  types  of  activities  that  the 
investigators  are  expressly  prohibited 
from  undertaking. 

(iv)  Under  this  section,  reimbursable 
costs  associated  with  the  investigation 
of  drug-related  crime  (e.g.,  travel 
directly  related  to  the  investigator’s 
activities,  or  costs  associated  with  the 
investigator’s  testimony  at  judicial  or 
administrative  proceedings)  may  only 
be  those  incurred  by  the  investigator. 

(v)  Funds  for  activities  under  this 
section  may  not  be  drawn  until  the 
grantee  has  executed  a  written 
agreement  or  contract  with  the  local  law 
enforcement  agency. 

(5)  Voluntary  Tenant  Patrols. 

(i)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  (including  uniforms), 
for  use  by  voluntary  tenant  patrols 
acting  in  cooperation  with  officials  of 
local  law  enforcement  agencies  is 
permitted  under  this  program.  Members 
must  be  volunteers  and  must  be  tenants 
of  the  development  that  the  tenant 
(resident)  patrol  represents.  Patrols 
established  under  this  program  are 
expected  to  patrol  for  drug-related 
criminal  activity  in  the  developments 
proposed  for  assistance,  and  to  report 
these  activities  to  the  cooperating  local 
law  enforcement  agency  and  relevant 
tribal,  State  and  Federal  agencies,  as 
appropriate.  Grantees  are  required  to 
obtain  liability  insurance  to  protect 
themselves  and  the  members  of  the 
voluntary  tenant  patrol  against  potential 
liability  for  the  activities  of  the  patrol 
under  this  program.  The  cost  of  this 
insurance  will  be  considered  an  eligible 
program  expense. 

(ii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
members  of  the  tenant  patrol  are 
required,  before  putting  the  tenant 
patrol  into  effect,  to  enter  into  and 
execute  a  written  agreement  that 
describes  the  following: 

(A)  The  nature  of  the  activities  to  be 
performed  by  the  tenant  patrol,  the 
patrol’s  scope  of  authority,  and  how  the 
patrol  will  coordinate  its  activities  with 
the  local  law  enforcement  agency; 

(B)  The  types  of  activities  that  a 
tenant  patrol  is  expressly  prohibited 
from  undertaking,  to  include  but  not 
limited  to,  the  carrying  or  use  of 
firearms  or  other  weapons,  nightsticks, 
clubs,  handcuffs,  or  mace  in  the  course 
of  their  duties  under  this  program; 

(C)  The  type  of  initial  tenant  patrol 
training  and  continuing  training  the 
members  receive  from  the  local  law 


enforcement  agency  (training  by  the 
local  law  enforcement  agency  is 
required  before  putting  die  tenant  patrol 
into  effect); 

(D)  Tenant  patrol  members  must  be 
advised  that  they  may  be  subject  to 
individual  or  collective  liability  for  any 
actions  undertaken  outside  the  scope  of 
their  authority  and  that  such  acts  are  not 
covered  under  a  HA’s  liability 
insurance. 

(iii)  Communication  and  related 
equipment  eligible  for  funding  under 
this  program  snail  be  equipment  that  is 
reasonable,  necessary,  justified  and 
related  to  the  operation  of  the  tenant 
patrol  and  that  is  otherwise  permissible 
under  tribal,  State  or  local  law. 

(iv)  Under  this  program,  bicycles  and 
uniforms  (caps  and  other  clothing  items 
that  identify  voluntary  tenant  patrol 
members,  including  patrol  t-shirts  and 
jackets)  to  be  used  by  the  members  of 
the  tenant  patrol  are  eligible  items. 

(v)  Drug  elimination  grant  funds  may 
not  be  used  for  any  type  of  financial 
compensation,  such  as  wages,  salaries, 
and  stipends,  for  voluntary  tenant  patrol 
participants. 

(vi)  Expenditures  for  activities  under 
this  section  may  not  be  incurred  until 
the  grantee  has  executed  a  written 
agreement  or  contract  with  the  local  law 
enforcement  agency. 

(6)  Programs  to  Reduce  the  Use  of 
Dwgs.  Programs  that  reduce  the  use  of 
drugs  in  and  around  the  premises  of 
public  housing  developments,  including 
drug  abuse  prevention,  intervention, 
referral  and  treatment  programs  are 
permitted  under  this  program.  The 
program  should  facilitate  drug 
prevention,  intervention  and  treatment 
effort,  to  include  outreach  to  community 
resources  and  youth  activities,  and 
facilitate  bringing  these  resources  onto 
the  premises,  or  providing  resident 
referrals  to  treatment  programs  or 
transportation  to  out-patient  treatment 
programs  away  from  the  premises. 
Funding  is  permitted  for  reasonable, 
necessary  and  justified  leasing  of 
vehicles  for  resident  youth  and  adult 
education  and  training  activities 
directly  related  to  “Programs  to  reduce 
the  use  of  drugs’’  under  this  section. 
Alcohol-related  activities/programs  are 
not  eligible  for  funding  under  this 
program. 

(i)  Drug  Prevention.  Drug  prevention 
programs  that  will  be  considered  for 
funding  under  this  part  must  provide  a 
comprehensive  drug  prevention 
approach  for  public  housing  residents 
that  will  address  the  individual  resident 
and  his  or  her  relationship  to  family, 
peers,  and  the  community.  Prevention 
programs  must  include  activities 
designed  to  identify  and  change  the 
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factors  present  in  public  housing  that 
lead  to  drug-related  problems,  end 
thereby  lower  the  risk  of  drug  usage. 
Many  components  of  a  comprehensive 
approach,  such  as  refusal  and  restraint 
skills  training  programs  or  drug-related 
family  counseling,  may  already  be 
available  in  the  community  of  the 
applicant's  housing  developments,  and 
the  applicant  must  act  to  bring  those 
available  program  components  onto  the 
premises.  Funding  is  permitted  for 
reasonable,  necessary  and  Justified 
program  costs,  such  as  meals,  beverages 
and  transportation,  incurred  only  for 
training  and  education  activities 
directly  related  to  “Drug  prevention”. 
Activities  that  should  be  included  in 
these  programs  are: 

(A)  Drug  education  opportunities  for 
public  housing  residents.  The  causes 
and  effects  of  illegal  drug  usage  must  be 
discussed  in  a  formal  setting  to  provide 
both  young  people  and  adults  the 
working  knowledge  and  dulls  they  need 
io  make  informed  decisions  to  confront 
the  potential  and  immediate  dangers  of 
illegal  drugs.  Grantees  may  contract  (in 
accordance  with  24  CFR  part  85.36) 
with  drug  education  professionals  to 
provide  appropriate  training  or 
workshops.  The  drug  education 
professionals  contracted  to  provide 
these  services  shall  be  required  to  base 
their  services  upon  the  needs 
assessment  and  program  plan  of  the 
grantee.  These  educational 
opportunities  may  be  a  part  of  resident 
meetings,  youth  activities,  or  other 
gatherings  of  public  housing  residents. 

(B)  Family  and  other  support  services. 
Drug  prevention  programs  must 
demonstrate  that  they  will  provide 
directly  or  otherwise  make  available 
services  designed  to  distribute  drug 
education  information,  to  foster 
effective  parenting  skills,  and  to  provide 
referrals  for  treatment  and  other 
available  support  services  in  the 
development  or  the  community  for 
public  housing  families. 

(C)  Youth  services.  Drug  prevention 

Erograms  must  demonstrate  that  they 
ave  included  groups  composed  of 
young  people  as  a  part  of  their 
prevention  programs.  These  groups 
must  be  coordinated  by  adults  with  the 
active  participation  of  youth  to  organize 
youth  leadership,  sports,  recreational, 
cultural  and  other  activities  involving 
public  housing  youth.  The 
dissemination  of  drug  education 
information,  the  development  of  peer 
leadership  skills  and  other  drug 
prevention  activities  must  be  a 
component  of  youth  services.  Activities 
or  services  funded  under  this  program 
may  not  also  be  funded  under  the  Youth 
Sports  Program. 


(D)  Economic/educational 
opportunities  for  residents  and  youth. 
Drug  prevention  programs  must 
demonstrate  a  capacity  to  provide 
public  housing  residents  the 
opportunities  for  interaction  with  or 
referral  to  established  higher  education 
or  vocational  institutions  with  the  goal 
of  developing  or  building  on  the 
residents’  skills  to  pursue  educational, 
vocational  and  economic  goals.  The 
program  must  also  demonstrate  the 
ability  to  provide  public  housing 
residents  the  opportunity  to  interact 
with  private  sector  businesses  in  their 
immediate  community  for  the  same 
desired  goals. 

(ii)  Intervention.  The  aim  of 
intervention  is  to  identify  public 
housing  resident  drug  users  and  assist 
them  in  modifying  their  behavior  and  in 
obtaining  early  treatment,  if  necessary. 
The  applicant  must  establish  a  program 
with  the  goal  of  preventing  drug 
problems  from  continuing  once 
detected. 

(iii)  Drug  treatment. 

(A)  Treatment  funded  under  this 
program  shall  be  in  or  around  the 
premises  of  the  public  housing 
developments  proposed  for  funding. 

(B)  Funds  awarded  under  this 
program  shall  be  targeted  towards  the 
development  and  implementation  of 
new  drug  referral  treatment  services 
and/or  aftercare,  or  the  improvement  of, 
or  expansion  of  such  program  services 
for  public  housing  residents. 

(C)  Each  proposed  drug  program 
should  address  the  following  goals: 

(1)  Increase  resident  accessibility  to 
drug  treatment  services; 

(2)  Decrease  criminal  activity  in  and 
around  public  housing  developments  by 
reducing  illicit  drug  use  among  public 
housing  residents;  and 

(3)  Provide  services  designed  for 
youth  and/or  maternal  drug  abusers, 
e.g.,  pren atal/post part u m  care, 
specialized  counseling  in  women’s 
issues,  parenting  classes,  or  other  drug 
supportive  services. 

lD)  Approaches  that  have  proven 
effective  with  similar  populations  will 
be  considered  for  funding.  Programs 
should  meet  the  following  criteria: 

(1)  Applicants  may  provide  the 
service  of  formal  referral  arrangements 
to  other  treatment  programs  not  in  or 
around  the  developments  where  the 
resident  is  able  to  obtain  treatment  costs 
from  sources  other  than  this  program. 

(2)  Provide  family/collateral 
counseling. 

(3)  Provide  linkages  to  educational/ 
vocational  counseling. 

(4)  Provide  coordination  of  services  to 
appropriate  tribal  or  local  drag  agencies. 
HIV-related  service  agencies,  and 


mental  health  and  public  health 
programs. 

(E)  Applicants  must  demonstrate  a 
working  partnership  with  the  Single 
State  Agency  or  current  tribal  or  State 
license  provider  or  authority  with  drag 
program  coordination  responsibilities  to 
coordinate,  develop  and  implement  the 
drag  treatment  proposal. 

(F)  The  Single  State  Agency  or 
authority  with  drag  program 
coordination  responsibilities  must 
certify  that  the  drag  treatment  proposal 
is  consistent  with  the  State  treatment 
plan;  and  that  the  treatment  service 
meets  all  State  licensing  requirements. 

(G)  Funding  is  not  permitted  for 
treatment  of  residents  at  any  in-patient 
medical  treatment  programs/ facilities. 

(H)  Funding  is  not  permitted  for 
detoxification  procedures,  short  term  or 
long  term,  designed  to  reduce  or 
eliminate  the  presence  of  toxic 
substances  in  the  body  tissues  of  a 
patient. 

(I)  Funding  is  not  permitted  for 
maintenance  drag  programs. 
Maintenance  drugs  are  medications  that 
are  prescribed  regularly  for  a  long 
period  of  supportive  therapy  (e.g. 
methadone  maintenance),  rather  than 
for  immediate  control  of  a  disorder. 

(7)  Resident  Management 
Corporations  (RMCs),  Resident  Councils 
(RCs),  and  Resident  Organizations 
(ROs).  Funding  under  this  program  is 
permitted  for  HAs  to  contract  with 
RMCs  and  incorporated  RCs  and  ROs  to 
develop  security  and  drag  abuse 
prevention  programs  involving  site 
residents.  Such  programs  may  include 
voluntary  tenant  patrol  activities,  drag 
education,  drug  intervention,  youth 
programs,  referral,  and  outreach  efforts. 

(8)  Continuation  of  Current  Program 
Activities.  Current  or  previous  PHDEP 
grant  holders  may  apply,  on  the  same 
basis  as  other  applicants,  for  grants  to 
continue  their  PHDEP  activities  or 
implement  other  program  activities.  The 
Department  will  evaluate  an  applicant’s 
performance  under  any  previous  Drug 
Elimination  Program  grants  within  the 
past  five  years.  The  Department  will 
review  and  evaluate  the  applicant’s 
financial  and  program  performance; 
reporting  and  special  condition 
compliance;  accomplishment  of  stated 
goals  and  objectives  under  the  previous 
grant;  and  program  adjustments  made  in 
response  to  previous  ineffective 
performance.  Since  this  is  a  competitive 
program,  HUD  does  not  guarantee 
continued  funding  of  any  previously 
funded  Drug  Elimination  Program 
Grant. 

(9)  PHA-Owned  Housing.  Funding 
may  be  used  for  the  activities  described 
in  sections  I.(c)  (1)  through  (7),  above, 
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of  this  NOFA,  to  eliminate  drug-related 
crime  in  housing  owned  by  public 
housing  agencies  that  is  not  public 
housing  assisted  under  the  United 
States  Housing  Act  of  1937  and  is  not 
otherwise  federally  assisted,  but  only  if: 

(i)  The  housing  is  located  in  high 
intensity  drug  trafficking  area 
designated  pursuant  to  section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988;  and 

(ii)  The  PHA  owning  the  housing 
demonstrates,  on  the  basis  of 
information  submitted  in  accordance 
with  the  requirements  of  sections 
I.(d)(l},  below,  of  this  NOFA,  that  drug- 
related  activity,  and  the  problems 
associated  with  it,  at  the  housing  has  a 
detrimental  affect  on  or  about  the  real 
property  comprising  any  public  or  other 
federally  assisted  low-income  housing. 

Note:  The  following  areas  have  been 
designated  as  high  intensity  drug  trafficking 
areas: 

—New  York  City  (and  a  surrounding  area 
that  includes  Nassau  County,  Suffolk 
County,  and  Westchester  County,  New 
York,  and  all  municipalities  therein;  and 
Union  County,  Hudson  County,  and  Essex 
County,  New  Jersey,  and  all  municipalities 
therein); 

— Los  Angeles  (and  a  surrounding  area  that 
includes  Los  Angeles  County,  Orange 
County,  Riverside  County,  and  San 
Bemad ino  County,  and  all  municipalities 
therein); 

— Miami  (and  a  surrounding  area  that 
includes  Broward  County,  Dade  County, 
and  Monroe  County,  and  all  municipalities 
therein); 

— Houston  (and  a  surrounding  area  that 
includes  Harris  County,  Galveston  County, 
and  all  municipalities  therein);  and 
— The  Southwest  Border  (and  adjacent  areas 
that  include  San  Diego  and  Imperial 
County,  California,  and  all  municipalities 
therein;  Yuma  County,  Maricopa  County, 
Pinal  County,  Pima  County,  Santa  Cruz 
County,  and  Cochise  County,  Arizona,  and 
all  municipalities  therein;  Hidalgo  County, 
Grant  County,  Luna  County,  Dona  Ana 
County,  Eddy  County,  Lea  County,  and 
Otero  County,  New  Mexico,  and  all 
municipalities  therein;  El  Paso  County, 
Hudspeth  County,  Culberson  County,  Jeff 
Davis  County,  Presidio  County,  Brewster 
County,  Pecos  County,  Terrell  County, 
Crockett  County,  Val  Verde  County, 
Kinney  County,  Maverick  County,  Zavala 
County,  Dimmit  County,  La  Salle  County, 
Webb  County,  Zapata  County,  Jim  Hogg 
County,  Starr  County,  Hildago  (bounty, 
Willacy  County,  and  Cameron  County, 
Texas,  and  all  municipalities  therein). 

(10)  Ineligible  Activities.  Funding  is 
not  permitted  for  any  of  the  activities 
listed  below  or  those  specified  as 
ineligible  elsewhere  in  this  NOFA. 

(i)  Funding  is  not  permitted  for  costs 
incurred  before  the  effective  date  of  the 
grant  agreement,  including,  but  not 
limited  to,  consultant  fees  for  surveys 
related  to  the  application  or  the  actual 
writing  of  the  application. 


(ii)  Funding  is  not  permitted  for  die 
purchase  of  controlled  substances  for 
any  purpose,  including  sting  operations. 

(iii)  Funding  is  not  permitted  for 
compensating  informants,  including 
confidential  informants. 

(iv)  Funding  is  not  permitted  for  the 
purchase  of  vehicles,  including  cars, 
vans,  buses,  motorcycles,  scooters,  or 
motor  bikes,  except  as  specified  in  this 
NOFA. 

(v)  Funding  is  not  permitted  to 
purchase  or  lease  any  military  or  law 
enforcement  clothing  or  equipment, 
such  as,  vehicles,  uniforms, 
ammunition,  firearms/ weapons,  military 
or  police  vehicles,  protective  vests,  etc. 

(vi)  Funding  is  not  permitted  for  any 
type  of  compensation,  such  as  wages, 
salaries  or  stipends,  for  voluntary 
participants. 

(vii)  Funding  is  not  permitted  for  cost 
of  leasing,  acquiring,  constructing  or 
rehabilitating  any  facility  space  in  a 
building  or  unit. 

(viii)  Funding  is  not  permitted  for 
organized  fund  raising,  advertising, 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  rallies, 
marches,  community  celebrations  and 
similar  expenses. 

(ix)  Funding  is  not  permitted  for  the 
costs  of  entertainment,  amusements,  or 
social  activities,  and  for  the  expenses  of 
items  such  as  meals,  beverages, 
lodgings,  rentals,  transportation,  and 
gratuities  related  to  these  ineligible 
activities.  However,  funding  is 
permitted  for  reasonable,  necessary  and 
justified  program  costs,  such  as  meals, 
beverages  and  transportation,  incurred 
only  for  training,  and  education 
activities  directly  related  to  "Drug 
prevention.” 

(x)  Funding  is  not  permitted  for  the 
costs  (court  costs,  attorneys  fees,  etc.) 
related  to  screening  or  evicting  residents 
for  drug-related  crime.  However, 
investigators  funded  under  this  program 
may  participate  in  judicial  and 
administrative  proceedings  as  provided 
in  paragraph  L(cH4KiHB)  of  this  NOFA. 

(xi)  Although  participation  in 
activities  with  Federal  drug  interdiction 
or  drug  enforcement  agencies  is 
encouraged,  the  transfer  of  Drug 
Elimination  Program  funds  to  any 
Federal  agency  is  not  permitted. 

(xii)  Alcohol-related  activities/ 
programs  art  not  eligible  for  funding 
under  this  program. 

(xiii)  Funding  is  not  permitted  under 
this  NOFA  for  establishing  councils, 
resident  associations,  resident 
organizations,  and  resident  corporations 
since  HUD  funds  these  activities  under 
a  separate  NOFA. 


(xiv)  Indirect  costs  as  defined  in  OMB 
Circular  A-87  are  not  permitted  under 
this  program. 

(xv)  Funding  in  not  permitted  for  any 
cash  awards,  such  as  scholarships, 
prizes,  etc. 

(xvi)  Grant  funds  shall  not  be  used  to 
supplant  existing  positions  or  programs. 

(d)  Selection  Criteria  and  Ranking 
Factors 

HUD  will  review  each  application 
that  it  determines  meets  the 
requirements  of  this  NOFA  and  assign 
points  in  accordance  with  the  selection 
criteria.  An  application  for  funding 
under  this  program  may  be  for  one  or 
more  eligible  activities.  An  applicant 
may  submit  only  one  application  under 
each  Notice  of  Rinding  Availability 
(NOFA).  Joint  applications  are  not 
permitted  under  this  program.  The 
number  of  points  that  an  application 
receives  will  depend  on  the  extent  to 
which  the  application  is  responsive  to 
the  information  requested  in  the 
selection  criteria.  After  assigning  points 
to  each  application,  HUD  will  rank  the 
applications  in  order,  by  HUD  Region. 
An  application  must  receive  a  score  of 
at  least  80  points  out  of  the  maximum 
of  120  points  that  may  be  awarded 
under  this  competition  to  be  eligible  for 
funding.  HUD  will  select  the  highest 
ranking  applications  that  can  be  folly 
funded  within  each  Region. 
Applications  with  tie  scores  will  be 
selected  in  accordance  with  the 
procedures  in  paragraph  I.(e).  Any 
remaining  funds  will  be  reallocated  and 
awarded  on  a  nationwide  basis  as 
discussed  in  paragraph  I.(b)(3),  above. 
The  terms  “housing"  and 
“development(s)"  as  used  in  the 
application  selection  criteria  and 
submission  requirements  may  include, 
as  appropriate,  housing  described  in 
section  I.(c}(9),  above,  of  this  NOFA. 
Each  application  submitted  for  a  gram 
under  this  NOFA  will  be  evaluated  on 
the  basis  of  the  following  selection 
criteria: 

(1)  First  Criterion:  The  extent  of  the 
drug-related  crime  problem  in  the 
applicant's  development  or 
developments  proposed  for  assistance. 
(Maximum  Points:  45)  To  permit  HUD 
to  make  an  evaluation  on  the  basis  of 
this  criterion,  an  application  must 
include  a  description  of  the  extent  of 
drug-related  crime  and/or  problems 
associated  with  it,  in  the  developments 
proposed  for  funding.  An  applicant 
must  explain  in  what  way  a  problem 
claimed  to  be  associated  with  drug- 
related  crime  is  a  result  of  drug-related 
crime.  The  description  should  provide 
the  following  information: 
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(i)  Objective  data.  The  best  available 
objective  data  on  the  nature,  source,  and 
frequency  of  the  problem  of  drug-related 
crime  and/or  the  problems  associated 
with  drug-related  crime.  These  data  may 
include  (but  not  necessarily  be  limited 
to)  crime  statistics  from  Federal,  tribal. 
State  or  local  law  enforcement  agencies, 
or  information  from  the  applicant’s 
records  on  the  types  and  sources  of 
drug-related  crime  in  the  developments 
proposed  for  assistance;  descriptive  data 
as  to  the  types  of  offenders  committing 
drug-related  crime  in  the  applicant’s 
developments  (e.g.,  age,  residence,  etc.); 
the  number  of  lease  terminations  or 
evictions  for  drug-related  criminal 
activity;  the  number  of  emergency  room 
admissions  for  drug  use  or  that  result 
from  drug-related  crime;  the  number  of 
police  calls  for  drug-related  crime  and 
associated  criminal  activity  such  as 
thefts  or  shootings;  the  number  of 
residents  placed  in  treatment  for 
substance  abuse;  and  the  school  drop¬ 
out  rate  and  level  of  absenteeism  for 
youth  that  the  applicant  can  relate  to 
drug-related  crime.  If  crime  or  other 
statistics  are  not  available  at  the 
development  or  precinct  level,  the 
applicant  may  use  other  reliable, 
objective  data  including  those  derived 
from  its  records  or  those  of  RMCs,  RCs 
or  ROs.  The  statistics  should  be  reported 
both  in  real  numbers,  and  as  an  annual 
percentage  of  the  residents  in  each 
development  (e.g.,  20  arrests  in  a  year 
for  distribution  of  heroin  in  a 
development  with  100  residents  reflects 
a  20%  occurrence  rate).  The  data  should 
cover  the  most  recent  past  one-year 
period  or  other  most  recent  available 
annual  period  (an  explanation  must  be 
provided  if  the  most  recent  past  one- 
year  period  data  is  not  used),  to  the 
extent  feasible,  should  indicate  whether 
these  data  reflect  a  percentage  increase 
or  decrease  in  drug-related  crime  and/or 
problems  associated  with  drug-related 
crime  over  a  period  of  time.  If  funding 
is  being  sought  for  housing  owned  by 
public  housing  agencies  that  is  not 
public  housing  assisted  under  the 
United  States  Housing  Act  of  1937  and 
js  not  otherwise  federally  assisted,  the 
application  must  demonstrate  that  the 
housing  is  located  in  a  high  intensity 
drug  trafficking  area  designated 
pursuant  to  section  1005  of  the  Anti- 
Drug  Abuse  Act  of  1988,  and  the 
application  must  demonstrate  that  drug- 
related  activity,  and  the  problems 
associated  with  it,  at  the  housing  has  a 
detrimental  affect  on  or  about  the  real 
property  comprising  any  public  or  other 
federally  assisted  low-income  housing. 

(ii)  Other  data  on  the  extent  of  drug- 
related  crime.  To  the  extent  that 


objective  data  as  described  above  may 
not  be  available,  or  to  complement  that 
data,  the  assessment  may  use  data  from 
other  sources  that  have  a  direct  bearing 
on  drug-related  crime  and/or  the 
problems  associated  with  it  in  the 
developments  proposed  for  assistance 
under  this  program.  However,  if  other 
relevant  information  is  to  be  used  in 
place  of,  rather  than  to  complement, 
objective  data,  the  application  must 
indicate  the  reasons  why  objective  data 
could  not  be  obtained  and  what  efforts 
were  made  to  obtain  it.  Examples  of 
these  data  include:  resident/staff 
surveys  on  drug-related  issues  or  on-site 
reviews  to  determine  drug  activity;  the 
use  of  local  government  or  scholarly 
studies  or  other  research  conducted  in 
the  past  year  that  analyze  drug  activity 
in  the  targeted  developments;  vandalism 
costs  and  related  vacancies  attributable 
to  drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police;  and  the  opinions 
and  observations  of  individuals  having 
direct  knowledge  of  drug-related  crime 
and/or  the  problems  associated  with  it 
concerning  the  nature  and  frequency  of 
these  problems  in  the  developments 
proposed  for  assistance.  (These 
individuals  may  include  law 
enforcement  officials,  resident  or 
community  leaders,  school  officials, 
community  medical  officials,  drug 
treatment  or  counseling  professionals, 
or  other  social  service  providers.) 

(2)  Second  Criterion:  The  quality  of 
the  plan  to  address  the  crime  problem 
in  the  public  housing  developments 
proposed  for  assistance,  including  the 
extent  to  which  the  plan  includes 
initiatives  that  can  be  sustained  over  a 
period  of  severed  years.  (Maximum 
Points:  35)  In  assessing  this  criterion, 
HUD  will  consider  the  following  factors: 

(i)  To  permit  HUD  to  make  an 
evaluation  on  the  basis  of  this  criterion, 
an  application  must  include  the 
applicant’s  plan  for  addressing  drug- 
related  crime  and/or  its  associated 
problems.  This  means  a  narrative 
description  of  the  applicant’s  activities 
for  addressing  drug-related  crime  and/or 
its  associated  problems  in  each  of  the 
developments  proposed  for  assistance 
under  this  part  must  be  included  in  the 
application.  The  activities  eligible  for 
funding  under  this  program  are  listed  in 
section  I.(c)  of  this  NOFA,  above, 
although  the  applicant’s  plan  must 
include  all  of  the  activities  that  will  be 
undertaken  to  address  the  problem, 
whether  or  not  they  are  funded  under 
this  program.  If  the  same  activities  are 
proposed  for  all  of  the  developments 
that  will  be  covered  by  the  plan,  the 
activities  do  not  need  to  be  described 
separately  for  each  development.  Where 


different  activities  are  proposed  for 
different  developments,  these  activities 
and  the  developments  where  they  will 
take  place  must  be  separately  described. 
The  description  of  the  plan  in  the 
application  must  include  the  following 
information: 

(A)  A  narrative  describing  each 
activity  proposed  for  Drug  Elimination 
Program  funding  in  the  applicant’s  plan, 
any  additional  relevant  activities  being 
undertaken  by  the  applicant  (e.g.,  a  drug 
treatment  program  for  residents  funded 
by  an  agency  other  than  HUD),  and  how 
all  of  these  activities  interrelate.  The 
applicant  should  specifically  address 
whether  it  plans  to  implement  a 
comprehensive  drug  elimination 
strategy  that  involves  management 
practices,  enforcement/security 
techniques,  and  a  combination  of  drug 
abuse  prevention,  intervention,  referral, 
and  treatment  programs.  In  addition,  the 
applicant  should  indicate  how  its 
proposed  activities  will  complement, 
and  be  coordinated  with,  current 
activities. 

(1)  If  grant  amounts  are  to  be  used  for 
reimbursement  of  local  law  enforcement 
agencies  for  additional  security  and 
protective  services  under  section  I.(c)(2) 
of  this  NOFA,  the  application  must 
establish  a  baseline  of  services  the 
tribal.  State  or  local  government  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
applying  HA  (as  required  by  the  HA’s 
Annual  Contributions  Contract)  by 
describing  the  current  level  of  services 
(in  terms  of  the  kinds  of  services 
provided,  the  number  of  officers  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
proposed  for  funding)  and  then 
demonstrate  to  what  extent  the  funded 
activity  will  represent  an  increase  over 
this  baseline. 

(2)  If  grant  amounts  are  to  be  used  for 
physical  improvements  under  I.(c)(3)  of 
this  NOFA  die  application  should 
discuss  how  these  improvements  will  be 
coordinated  with  the  applicant’s 
modernization  program,  if  any,  under  24 
CFR  part  968. 

(3)  If  grant  amounts  are  to  be  used  for 
a  prevention,  intervention  or  treatment 
program  to  reduce  the  use  of  drugs  in 
and  around  the  premises  of  public  and 
Indian  housing  developments  as 
provided  in  I.  (c)(6)  of  this  NOFA,  the 
application  should  discuss  the  nature  of 
the  program,  how  the  program 
represents  a  prevention  or  intervention 
strategy,  and  how  the  program  will 
further  the  HA’s  strategy  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  in  the  developments  proposed 
for  assistance. 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


5157 


(B)  The  anticipated  cost  of  each 
activity  in  the  plan,  a  description  of 
how  funding  decisions  were  reached, 
and  the  financial  and  other  resources 
(including  funding  under  this  program, 
and  from  other  resources)  that  may 
reasonably  be  expected  to  be  available 
to  cany  out  each  activity. 

(C)  An  activity  timetable  that  includes 
tasks,  deadlines  and  persons  responsible 
for  implementing  (beginning,  achieving 
identified  milestones,  and  completing) 
each  activity  in  the  plan. 

(D)  The  role  of  tenants,  and  RMCs, 

RCs,  and  ROs  where  they  exist,  in 
planning  and  developing  the 
application  for  funding  and  in 
implementing  the  applicant’s  plan.  The 
application  must  provide  the  name  of 
the  RMC  or  incorporated  RC  or  RO  that 
will  develop  any  security  and  drug 
abuse  prevention  programs  under 
section  I.(c)(7)  of  this  NOFA  involving 
site  residents. 

(E)  The  role  of  any  other  entities  (e.g., 
tribal,  local  and  State  governments  and 
community  organizations)  in  planning 
and  carrying  out  the  plan.  This  can  be 
shown,  for  example,  by  providing  letters 
of  support  or  commitment  from 
governmental  or  private  entities  of  the 
financial  or  other  resources  (e.g.,  staff  or 
in-kind  resources)  that  they  agree  to 
provide. 

(F)  The  resources  that  the  applicant 
may  reasonably  expect  to  be  available  at 
the  end  of  the  grant  term  to  continue  the 
plan,  and  how  they  will  be  allocated  to 
plan  activities  that  can  be  sustained 
over  a  period  of  years. 

(G)  A  discussion  of  how  the 
applicant’s  plan  will  service  to  provide 
training  and  employment  or  business 
opportunities  for  lower  income  persons 
and  businesses  located  in,  or 
substantially  owned  by  persons  residing 
within  the  area  of  the  section  3  covered 
project  (as  defined  in  24  CFR  part  135), 
in  accordance  with  24  CFR  961.26(d) 
and  24  CFR  961.29(b)(4). 

(H)  Program  evaluation.  The  plan 
must  specifically  discuss  how  the 
activities  funded  under  this  program 
will  be  evaluated  by  the  applicant,  so 
that  the  program’s  progress  can  be 
measured.  The  evaluation  may  also  be 
used  to  modify  activities  to  make  them 
more  successful  or  to  identify 
unsuccessful  strategies.  The  evaluation 
must  identify  the  types  of  information 
the  applicant  will  need  to  measure  the 
plan’s  success  (e.g.,  tracking  changes  in 
identified  crime  statistics);  and  indicate 
the  method  the  applicant  will  use  to 
gather  and  analyze  this  information. 

(ii)  In  assessing  this  criterion,  HUD 
will  consider  the  quality  and 
thoroughness  of  an  applicant’s  plan  in 
terms  of  the  information  requested  in 


section  (d)(2)(i)  of  this  NOFA,  including 
the  extent  to  which: 

(A)  The  applicant’s  plan  clearly 
describes  the  activities  that  are  being 
proposed  by  the  applicant,  including 
those  activities  to  be  funded  under  this 
program  and  those  to  be  funded  from 
other  sources,  and  indicates  how  these 
proposed  activities  provide  for  a 
comprehensive  approach  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  (as  described  under  the  first 
criterion,  section  (d)(1)  of  this  NOFA, 
above)  in  the  developments  proposed 
for  funding.  (Maximum  Points:  10) 

(B)  The  applicant’s  plan  provides  a 
cost  analysis  (budget  narrative)  for  each 
activity  and  describes  the  financial  and 
other  resources  (under  this  program  and 
other  sources)  that  may  reasonably  be 
expected  to  be  available  to  carry  out 
each  activity.  (Maximum  Points:  4) 

(C)  The  applicant’s  plan  is  realistic  in 
terms  of  time,  personnel,  and  other 
resources,  considering  the  applicant’s 
timetable  for  beginning  and  completing 
each  component  of  the  plan  and  the 
amount  of  funding  requested  under  this 
program  and  other  identified  resources 
available  to  the  applicant.  (Maximum 
Points:  3) 

(D)  As  described  in  the  plan,  tenants, 
and  RMCs,  RCs,  and  ROs  where  they 
exist,  are  involved  in  planning  and 
developing  the  application  for  funding 
and  in  implementing  the  applicant’s 
plan.  (Maximum  Points:  4) 

(E)  As  described  in  the  plan,  other  • 
entities,  (e.g.,  tribal,  local  and  state 
governments  and  community 
organizations)  are  involved  in  planning 
and  carrying  out  the  applicant’s  plan. 
(Maximum  Points:  3) 

(F)  The  plan  includes  activities  that 
can  be  sustained  over  a  period  of  years 
and  identifies  resources  that  the 
applicant  may  reasonably  expect  to  be 
available  for  the  continuation  of  the 
activities  at  the  end  of  the  grant  term. 
(Maximum  Points:  4) 

(G)  The  applicant’s  plan  will  serve  to 
provide  training  and  employment  or 
business  opportunities  for  lower  income 
persons  and  businesses  located  in,  or 
substantially  owned  by  persons  residing 
within  the  area  of  the  section  3  covered 
project  (as  defined  in  24  CFR  part  135), 
in  accordance  with  24  CFR  961.26(d) 
and  24  CFR  961.29(b)(4).  (Maximum 
Points:  3) 

(H)  The  applicant  has  developed  an 
evaluation  process  to  measure  the 
success  of  the  plan.  (Maximum  Points: 
4) 

(3)  Third  Criterion:  The  capability  of 
the  applicant  to  carry  out  the  plan. 
(Maximum  Points:  20)  In  assessing  this 
criterion,  HUD  will  consider  the 
following  factors: 


(i)  The  extent  of  the  applicant’s 
administrative  capability  to  manage  its 
housing  developments,  as  measured  by 
its  performance  with  respect  to 
operative  HUD  requirements  under  the 
ACC  or  ACA  and  the  Public  Housing 
Management  Assessment  Program  at  24 
CFR  901.  In  evaluating  administrative 
capability  under  this  factor  HUD  will 
also  consider,  and  the  application  must 
include  in  the  form  of  a  narrative 
discussion,  the  following  information: 

(A)  Whether  there  are  any  unresolved 
findings  from  prior  HUD  reports  (e.g. 
performance  or  finance),  reviews  or 
audits  undertaken  by  HUD,  the 
Inspector  General,  the  General 
Accounting  Office,  or  independent 
public  accountants; 

(B)  Whether  the  applicant  is  operating 
under  court  order;  and 

(C)  If  applicable,  the  progress  made  by 
a  trouble  HA  in  achieving  goals 
established  under  a  Memorandum  of 
Agreement  (MOA)  executed  with  HUD. 
(Maximum  Points  under  paragraph 
(3)(i)(A)  (B)  and  (C)  of  this  section:  5) 

(ii)  The  application  must  discuss  the 
extent  to  which  the  applicant  has 
implemented  effective  screening 
procedures  to  determine  an  individual’s 
suitability  for  public  housing  (consistent 
with  the  requirements  of  42  U.S.C. 
3604(f)  and  24  CFR  100.202,  and  29 
U.S.C.  794  and  24  CFR  Part  8.4  which 
deal  with  individuals  with  disabilities); 
implemented  a  plan  to  reduce 
vacancies;  implemented  eviction 
procedures  in  accordance  with  24  CFR 
966,  Subpart  B,  and  Section  503  of 
NAHA;  or  undertaken  other 
management  practices  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  in  its  developments. 
(Maximum  Points:  5) 

(iii)  The  application  must  identify  the 
applicant’s  participation  in  HUD  grant 
programs  (such  as  CGP,  CIAP,  youth 
sports,  child  care,  resident  management, 
Drug  Elimination  Program  grants,  etc.) 
within  the  preceding  three  years,  and 
discuss  the  degree  of  the  applicant's 
success  in  implementing  and  managing 
these  grant  programs.  (Maximum  Points: 
5) 

(iv)  Ths  application  must  discuss  any 
other  anti-drug  related  efforts  already 
undertaken  by  the  applicant,  including 
any  other  Federal,  State  or  local 
government  drug-related  grant 
programs.  (Maximum  Points:  5) 

(4)  Fourth  Criterion:  The  extent  to 
which  tenants,  the  local  government 
and  the  local  community  support  and 
participate  in  the  design  and 
implementation  of  the  activities 
proposed  to  be  funded  under  the 
application.  (Maximum  Points:  20)  In 
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assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  The  application  must  include  a 
discussion  of  the  extent  to  which 
community  representatives  and  local 
government  officials  are  actively 
involved  in  the  design  and 
implementation  of  the  applicant’s  plan, 
as  evidenced,  for  example,  by 
descriptions  of  planning  meetings  held 
with  community  representatives  and 
local  government  officials,  letters  of 
commitment  to  provide  funding,  staff, 
or  in-kind  resources,  or  written 
comments  on  the  applicants  planned 
activities.  (Maximum  Points:  7) 

(ii)  The  application  must  discuss  the 
extent  to  which  the  relevant 
governmental  jurisdiction  has  met  its 
law  enforcement  obligations  under  the 
Cooperation  Agreement  with  the 
applicant  (as  required  by  the  grantee’s 
Annual  Contributions  Contract  with 
HUD).  The  application  must  also 
include  a  certification  by  the  Chief 
Executive  Officer  (CEO)  of  a  State  or  a 
unit  of  general  local  government  in 
which  the  developments  proposed  for 
assistance  are  located  that  the  locality  is 
meeting  its  obligations  under  the 
Cooperation  Agreement  with  the  HA, 
particularly  with  regard  to  law 
enforcement  services.  If  the  jurisdiction 
is  not  meeting  its  obligations  under  the 
Cooperation  Agreement,  the  CEO  should 
identify  any  special  circumstances 
relating  to  its  failure  to  do  so.  Whether 
or  not  a  locality  is  meeting  its 
obligations  under  the  Cooperation 
Agreement  with  the  applicant,  the 
application  must  describe  the  current 
level  of  law  enforcement  services  being 
provided  to  the  developments  proposed 
for  assistance.  (Maximum  Points:  5) 

(iii)  The  extent  to  which  development 
residents  (tenants),  and  an  RMC,  RC  or 
RO,  where  they  exist,  are  involved  in 
the  planning  and  development  of  the 
grant  application  and  plan  strategy,  and 
support  and  participate  in  the  design 
and  implementation  of  the  activities 
proposed  to  be  funded  under  the 
application.  The  application  must 
include  a  summary  of  each  written 
resident  and  resident  organization 
comment,  as  required  by  24  CFR  961.18, 
and  the  applicant’s  response  to  and 
action  on  these  comments.  If  there  are 
no  resident  or  resident  organization 
comments,  the  applicant  must  provide 
an  explanation  of  the  steps  taken  to 
encourage  participation,  even  though 
they  were  not  successful.  (Maximum 
Points:  8) 

(e)  Banking  Factors 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  Field  Office  with 


delegated  public  housing 
responsibilities  or,  in  the  case  of  IHAs, 
to  the  appropriate  Office  of  Indian 
Programs,  and  that  otherwise  meets  the 
requirements  of  this  NOFA,  will  be 
evaluated  in  accordance  with  the 
selection  criteria  specified  above. 
Applications  from  PHAs  will  be 
evaluated  and  scored  by  the  HUD  Field 
and  Regional  Offices  with  jurisdiction 
over  the  housing  authority.  Applications 
from  IHAs  will  be  evaluated  and  scored 
by  the  Office  of  Indian  Programs  and 
Regional  Office  with  jurisdiction  over 
the  housing  authority.  An  application 
must  receive  a  score  of  at  least  80  points 
out  of  the  maximum  of  120  points  that 
may  be  awarded  under  this  competition 
to  be  eligible  for  funding.  Each  HUD 
Regional  Office  will  rank  the  eligible 
applications  for  its  region  based  upon 
their  overall  rating  scores.  Grants  will  be 
awarded  by  each  HUD  Regional  Office 
to  the  highest-ranked  applications 
within  its  region. 

In  the  event  that  two  eligible 
applications  in  the  region  receive  the 
same  score,  and  both  cannot  be  funded 
because  of  insufficient  funds,  the 
application  with  the  highest  score  in 
Selection  Criterion  3  ‘‘The  capability  of 
the  applicant  to  carry  out  the  plan”  will 
be  selected.  If  Selection  Criterion  3  is 
scored  identically  for  both  applications, 
the  scores  in  Selection  Criterions  1,  2, 
and  4  will  be  compared  in  this  order, 
one  at  a  time,  until  one  application 
scores  higher  in  one  of  the  factors  and 
is  selected.  If  the  applications  score 
identically  in  all  factors,  the  application 
thut  requests  less  funding  will  be 
selected. 

All  awards  will  be  made  to  fund  fully 
an  application,  except  as  provided  in 
paragraph  I.(b)(4)  above.  Any  remaining 
funds  that  would  only  partially  fund  an 
application  after  all  higher-ranked 
applications  have  been  funded  will  be 
returned  to  HUD  Headquarters  to  be 
reallocated  in  accordance  with 
paragraph  I.(b)(3),  above.  Amounts  that 
become  available  due  to  deobligation  of 
grant  amounts  because  they  could  not 
be  awarded  will  also  be  reallocated. 

(f)  General  Grant  Requirements 

The  following  requirements  apply  to 
all  programs,  functions,  or  activities  that 
will  be  used  to  plan,  budget  and 
evaluate  the  work  funded  under  this 
program. 

(1)  Grantees  are  required  to  use  grant 
funds  under  this  program  in  accordance 
with  this  NOFA,  24  CFR  part  961,  24 
CFR  part  85,  applicable  statutes,  HUD 
regulations,  Notices,  Handbooks,  OMB 
circulars,  grant  agreements/ 
amendments,  and  the  grantee’s 


approved  plan,  budget  (SF— 424A), 
budget  narratives  and  timetable. 

(2)  Applicability  of  OMB  Circulars 
and  HUD  fiscal  and  audit  controls.  The 
policies,  guidelines,  and  requirements 
of  this  NOFA,  24  CFR  part  961,  24  CFR 
part  85,  and  OMB  Circular  A-87  apply 
to  the  acceptance  and  use  of  assistance 
by  grantees  under  this  program;  and 
OMB  Circulars  Nos.  A-110  and  A-122 
apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations  (including  RMCs,  RCs  and 
ROs).  In  addition,  grantees  and 
subgrantees  must  comply  with  fiscal 
and  audit  controls  and  reporting 
requirements  prescribed  by  HUD, 
including  the  system  and  audit 
requirements  under  the  Single  Audit 
Act,  OMB  Circular  No.  A-128  and 
HUD’s  implementing  regulations  at  24 
CFR  part  44;  and  OMB  Circular  No.  A- 
133. 

(3)  Cost  Principles.  Specific  guidance 
in  this  NOFA.  24  CFR  part  961,  24  CFR 
part  85,  OMB  Circular  A-87,  other 
applicable  OMB  cost  principles,  HUD 
program  regulations,  Notices,  HUD 
Handbooks,  and  the  terms  of  grant/ 
special  conditions  and  subgrant 
agreements  will  be  followed  in 
determining  the  reasonableness  and 
allocability  of  costs.  All  costs  must  be 
reasonable,  necessary  and  justified. 
PHDEP  Funds  must  be  disbursed  by  the 
grantee  within  seven  calendar  days  after 
receipt  of  drawdown.  Grant  funds  must 
be  used  only  for  Drug  Elimination 
Program  purposes.  Direct  costs  are  those 
that  can  be  identified  specifically  with 

a  particular  activity  or  function  in  this 
NOFA  and  cost  objectives  in  OMB 
Circular  A-87.  Indirect  cost  are  not 
permitted  in  this  program. 
Administrative  requirements  for  Drug 
Elimination  Program  grants  will  be  in 
accordance  with  24  CFR  part  85. 
Acquisition  of  property  or  services  shall 
be  in  accordance  with  24  CFR  85.36.  All 
equipment  acquisitions  will  remain  the 
property  of  the  grantee  in  accordance 
with  24  CFR  85.32.  IHA  procurement 
standards  are  in  24  CFR  part  905. 

(4)  Grant  Staff  Personnel. 

(i)  All  persons  or  entities 
compensated  by  the  grantee  for  services 
provided  under  a  Drug  Elimination 
Program  grant  must  meet  all  applicable 
personnel  or  procurement  requirements 
and  shall  be  required  as  a  condition  of 
employment  to  meet  all  relevant  State, 
local  and  federally-recognized  Indian 
tribal  government,  insurance,  training, 
licensing,  or  other  similar  standards  and 
requirements. 

(ii)  Compensation  for  personnel 
(including  supervisory  personnel,  such 
as  a  grant  administrator  or  drug  program 
coordinator,  and  support  staff,  such  as 
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counselors  and  clerical  staff)  hired  for 
grant  activities  is  permitted  and  may 
include  wages,  salaries,  and  hinge 
benefits. 

(iii)  All  grant  personnel  must  be 
necessary,  reasonable  and  justified.  Job 
descriptions  must  be  provided  for  all 
grant  personnel.  Excessive  staffing  is  not 
permitted. 

(iv)  PHA-IHA  staff  employees  shall  be 
compensated  with  grant  funds  only  for 
work  performed  directly  for  PHDEP 
grant-related  activities  and  shall 
document  the  time  and  activity 
involved  in  accordance  with  24  CFR 
85.20. 

(5)  Term  of  Grant.  The  grant  project 
must  be  completed  within,  and  shall  not 
exceed,  24  months  horn  the  date  of 
execution  of  the  grant  agreement,  unless 
an  extension/grant  amendment  is 
approved  by  the  local  Field  Office.  After 
the  award  of  the  grant  the  maximum 
extension  allowable  for  any  project 
period  is  6  months.  Any  funds  not 
expended  at  the  end  of  the  grant  term 
shall  be  remitted  to  HUD. 

(6)  Duplication  of  Funds.  To  prevent 
duplicate  funding  of  any  activity,  the 
grantee  must  establish  controls  to  assure 
that  an  activity  or  program  that  is 
funded  by  other  HUD  programs,  such  as 
modernization  or  CIAP,  or  programs  of 
other  Federal  agencies,  shall  not  also  be 
funded  by  the  Drug  Elimination  Grant 
Program.  The  grantee  must  establish  an 
auditable  system  to  provide  adequate 
accountability  for  funds  which  it  has 
been  awarded.  The  applicant  has  the 
responsibility  to  ensure  there  is  no 
duplication  of  funding  sources. 

(7)  Sanctions. 

(i)  HUD  may  impose  sanctions  if  the 
grantee: 

(A)  Is  not  complying  with  the 
requirements  of  24  CFR  part  961  or  of 
other  applicable  Federal  law; 

(B)  Fails  to  make  satisfactory  progress 
toward  its  drug  elimination  goals,  as 
specified  in  its  plan  and  as  reflected  in 
its  performance  and  financial  status 
reports  under  §  961.28; 

(C)  Does  not  establish  procedures  that 
will  minimize  the  time  elapsing 
between  drawdowns  and 
disbursements; 

(D)  Does  not  adhere  to  grant 
agreement  requirements  or  special 
conditions; 

(E)  Proposes  substantial  plan  changes 
to  the  extent  that,  if  originally 
submitted,  would  have  resulted  in  the 
application  not  being  selected  for 
funding; 

(F)  Engages  in  the  improper  award  or 
administration  of  grant  subcontracts; 

(G)  Does  not  submit  reports;  or 


(H)  Files  a  false  certification,  for 
example,  those  listed  under  section  I.(d) 
of  this  NOFA. 

(ii)  HUD  may  impose  the  following 
sanctions: 

(A)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee; 

(B)  Disallow  all  or  part  of  the  cost  of 
the  activity  or  action  not  in  compliance; 

(C)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee’s  or  subgrantee’s  program; 

(D)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(E)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  funds  to  the 
grantee  until  appropriate  actions  are 
taken  to  ensure  compliance; 

(F)  Withhold  further  awards  for  the 
program  or 

(G)  Take  other  remedies  that  may  be 
legally  available. 

(8)  Notification.  After  completion  of 
the  ranking  and  environmental  reviews 
as  required  by  24  CFR  961.15(d),  HUD 
will  send  written  notification  to  all 
applicants  of  whether  or  not  they  have 
been  selected. 

(9)  Grant  Agreement.  After  an 
application  has  been  approved,  HUD 
and  the  applicant  shall  enter  into  a  grant 
agreement  setting  forth  the  amount  of 
the  grant  and  its  applicable  terms, 
conditions,  financial  controls,  payment 
schedule,  and  special  conditions, 
including  sanctions  for  violation  of  the 
agreement. 

II.  Application  Process 

(a)  Application  Kit 

An  application  kit  may  be  obtained 
and  assistance  provided,  from  the  local 
HUD  Category  A  or  B  Field  Office  or 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  an 
applying  public  housing  agency  (PHA), 
or  from  the  Office  of  Indian  Programs 
(OIP)  having  jurisdiction  over  the  Indian 
housing  authority  (IHA)  making  an 
application,  or  by  calling  HUD’s 
Resident  Initiatives  Clearinghouse, 
telephone  1-800-955-2232.  The 
application  package  contains 
information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  Application  Submission 

Applications  are  due  on  or  before 
Thursday,  April  15, 1993,  at  3:30  PM, 
local  time.  This  application  deadline  is 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 


materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Applications  (original 
and  two  copies)  must  be  physically 
received  by  the  deadline  at  the  local 
HUD  Category  A  or  B  Field  Office  or 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  the 
applying  PHA,  or,  in  the  case  of  IHAs, 
to  the  local  HUD  Office  of  Indian 
Programs  with  jurisdiction  over  the 
applying  IHA,  Attention:  Director, 

Public  Housing  Division  or  Office  of 
Indian  Programs  Director,  as 
appropriate.  It  is  not  sufficient  for  an 
application  to  bear  a  postage  date  within 
the  submission  time  period. 

Applications  submitted  by  facsimile  are 
not  acceptable.  Applications  received 
after  the  deadline  will  not  be 
considered. 

III.  Checklist  of  Application 
Submission  Requirements 

To  qualify  for  a  grant  under  this 
program,  the  application  submitted  to 
HUD  shall  include,  in  addition  to  those 
listed  under  section  I.(d)  of  this  NOFA, 
including  the  plan  to  address  the 
problem  of  drug-related  crime  in  the 
developments  proposed  for  funding,  at 
least  the  following  items: 

(a)  Applicant  Data  Form.  The 
applicant  must  complete  the  required 
information  for  database  entry.  The  form 
is  provided  in  the  application  kit. 

(b)  Application  for  Federal 
Assistance,  Standard  Form  SF-424.  The 
SF-424  is  the  face  sheet  for  the 
application. 

(c)  SF-424A,  with  budget  narrative(s) 
attached  that  describes  each  major 
activity  proposed  for  funding,  e.g., 
employment  of  security  personnel 
(security  guards  and  HA  police), 
reimbursement  of  local  law 
enforcement,  physical  improvements, 
employment  of  investigators,  tenant 
patrols,  drug  prevention,  intervention, 
and  treatment  programs  to  reduce  the 
use  of  drugs). 

(d)  Applicants  must  verify  its  unit 
count  with  the  local  HUD  Field  Office 
prior  to  submitting  the  application. 
Applicants  must  compute  the  maximum 
grant  award  amount  for  which  they  are 
eligible  (eligible  dollar  amount  per  unit 
x(times)  number  of  units  listed  in  the 
public  housing  low-rent  public  housing 
operating  budgets  (form  HUD-52564) 
for  PHA/ IHA  fiscal  year  ending 
December  31, 1991,  March  31,  June  30, 
or  September  30, 1992  and  compare  it 
with  the  dollar  amount  requested  in  the 
application  to  make  certain  the  amount 
requested  does  not  exceed  the  permitted 
maximum  grant  award. 
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(e)  Certifications/  Assurances. 
Applications  must  include: 

(1)  A  certification  that  the  applicant 
will  maintain  a  drug- free  workplace  in 
accordance  with  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988,  24 
CFR  part  24,  subpart  F.  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  past  year.)  The 
certifications  and  assurances  are 
provided  in  the  application  kit. 

(2)  A  certification  and  disclosure  in 
accordance  with  the  requirements  if 
section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  generally  prohibit  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific,  contract, 
grant,  or  loan. 

(3)  If  applying  for  drug  treatment 
program  funding,  a  certification  by  the 
applicant  that  the  applicant  has  notified 
and  consulted  with  the  relevant  local 
tribal  commission.  Single  State  Agency 
or  other  local  authority  with  drug 
program  coordination  responsibilities 
concerning  its  application;  and  that  the 
proposed  drug  treatment  program  has 
been  reviewed  by  the  relevant  local 
tribal  commission,  Single  State  Agency 
or  other  local  authority  and  is  consistent 
with  the  tribal  or  State  treatment  plan. 
The  certification  is  provided  in  the 
application  kit 

(4)  A  certification  by  the  Chief 
Executive  Officer  (CEO)  of  a  State  or  a 
unit  of  general  local  government  in 
which  die  developments  proposed  for 
assistance  are  located  that  (the 
certification  is  provided  in  the 
application  kit): 

U)  Grant  funds  provided  under  this 
program  will  not  substitute  for  activities 
currently  being  undertaken  on  behalf  of 
the  applicant  by  the  jurisdiction  to 
address  drug-related  crime  and/or  its 
associated  problems; 

(ii)  Any  reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services  to  be 
provided  under  section  I.(c)(2)  of  this 
NOFA  meet  the  requirements  of  that 
section. 

(5)  A  certification  from  the  chief  of 
the  local  law  enforcement  agency: 

(i)  If  applying  for  employment  of 
security  personnel,  that  the  law 
enforcement  agency  has  entered  into,  or 
will  enter  into,  an  agreement  with  the 
applicant  and  the  provider  of  the 
security  personnel  in  accordance  with 


the  requirements  of  sections  I.(c)(l)  of 
this  NOFA; 

(ii)  If  applying  for  employment  of 
investigators,  that  the  law  enforcement 
agency  has  entered  into,  or  will  enter 
into,  an  agreement  with  the  applicant 
and  the  investigators,  in  accordance 
with  the  requirements  of  sections  I.(c)(4) 
of  this  NOFA; 

(iii)  If  applying  for  voluntary  tenant 
(resident)  patrol  funding,  that  the  law 
enforcement  agency  has  entered  into,  or 
will  enter  into,  an  agreement  with  the 
applicant  and  the  voluntary  tenant 
patrol,  in  accordance  with  the 
requirements  of  sections  I.(c)(5)  of  this 
NOFA. 

(6)  A  certification  by  the  RMC,  RC  or 
RO,  or  other  involved  resident  group 
where  an  RMC,  RC  or  RO  do  not  exist, 
that  the  residents  participated  in  the 
preparation  of  the  grant  application 
with  the  applicant,  and  that  the 
applicant’s  description  of  the  activities 
that  the  resident  group  will  implement 
under  the  program  is  accurate  and 
complete. 

(f)  HUD  Form  2880,  Applicant 
Disclosures.  The  form  is  provided  in  the 
application  kit. 

IV.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD’s  letter  within  14 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  applicant  of  any 
such  deficiency. 

(b)  Curable  technical  deficiencies 
relate  to  items  that: 

(i)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(ii)  Cannot  be  submitted  after  the 
submission  due  date  (application 
deadline)  to  improve  the  quality  of  the 
applicant’s  program  proposal. 

(c)  An  example  of  a  curable  technical 
deficiency  would  be  the  failure  of  an 
applicant  to  submit  a  required 
assurance,  budget  narrative, 
certification,  applicant  data  form, 
summaries  of  written  resident 
comments,  prior  grant  reports/reviews, 
incomplete  forms  such  as  the  SF-424  or 
lack  of  required  signatures,  appendixes 
and  documentation  referenced  in  the 
application  or  a  computational  error 
based  on  the  use  of  an  incorrect 
numbers).  These  items  are  discussed  in 
the  application  kit  and  samples,  as 
appropriate,  are  provided. 

id)  An  example  of  a  non-curable 
defect  or  deficiency  would  be  a  missing 
SF-424A,  plan,  or  activity  timetable. 


V.  Other  Matters 

(a)  Environmental  Impact.  Grants 
under  this  program  are  categorically 
excluded  from  review  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  in  accordance  with  24  CFR 
50.20(p).  However,  prior  to  an  award  of 
grant  funds,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD’s  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(b)  Federalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  policies  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  and,  therefore,  the 
provisions  of  this  rule  do  not  have 
“federalism  implications”  within  the 
meaning  of  the  Order.  The  rule 
implements  a  program  that  encourages  > 
HAs  to  develop  a  plan  for  addressing 

the  problem  of  drug-related  crime,  and 
makes  available  grants  to  HAs  to  help 
them  carry  out  their  plans.  As  such,  the 
program  would  help  HAs  combat 
serious  drug-related  crime  problems  in 
their  developments,  thereby 
strengthening  their  role  as 
instrumentalities  of  the  States.  In 
addition,  further  review  under  the  Order 
is  unnecessary,  since  the  rule  generally 
tracks  the  statute  and  involves  little 
implementing  discretion. 

(c)  Family  Impact.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606,  the  Family,  has 
determined  that  the  provisions  of  this 
rule  have  the  potential  for  a  positive, 
although  indirect,  impact  on  family 
formation,  maintenance  and  general 
well-being  within  the  meaning  of  the 
Order.  This  rule  would  implement  a 
program  that  would  encourage  HAs  to 
develop  a  plan  for  addressing  the 
problem  of  drug-related  crime,  and  to 
make  available  grants  to  help;  HAs  to 
carry  out  this  plan.  As  such,  the 
program  is  intended  to  improve  the 
quality  of  life  of  public  and  Indian 
housing  development  residents, 
including  families,  by  reducing  the 
incidence  of  drug-related  crime. 

(d)  Section  102  HUD  Reform  Act — 
Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures. 

Documentation  and  public  access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
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application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C,  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

(e)  Section  103  HUD  Reform  Act. 
HUD’s  regulation  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
was  published  May  13, 1991  (56  FR 
22088)  and  became  effective  on  June  12, 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 


number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(f)  Section  112  HUD  Reform  Act. 
Section  13  of  the  Department  of  Housing 
and  Urban  Development  Act  contains 
two  provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule. 

(g)  Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFAris  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (The  “Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  Indian  Housing 
Authorities  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
their  sovereign  power  are  excluded  from 


coverage,  but  IHAs  established  under 
State  law  are  not  excluded  from 
coverage. 

Authority:  Sec.  5127,  Public  Housing  Drug 
Elimination  Act  of  1988  (42  U.S.G  11901  et 
seq.);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.G  3535(d)). 

Dated:  January  7, 1993. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Appendix  Listing  oft  HUD  Regional  Offices, 
Category  A  and  B  Field  Offices,  and  Other 
Field  Offices  With  Delegated  Public  Housing 
Responsibilities,  and  Offices  of  Indian 
Programs 

Region  I 

Jurisdictions:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Boston.  Massachusetts  Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Boston  Regional 
Office,  Thomas  P.  O’Neill,  Jr.  Federal 
Building,  10  Causeway  St.,  room  375, 
Boston,  MA  02222-1092,  (617)  565-5234, 
TDD  Number:  (Commercial)  (617)  565- 
5453 

Hartford ,  Connecticut  Office — A 
Manager,  HUD — Hartford  Office,  330  Main 
St.,  Hartford,  Connecticut  06106-1860, 

(203)  240-4523,  TDD  Number: 

(Commercial)  (203)  240-4522 

Manchester.  New  Hampshire  Office — B 
Manager,  HUD — Manchester  Office,  Norris 
Cotton  Federal  Building,  275  Chestnut  St, 
Manchester,  New  Hampshire  03101-2487, 
(603)  666-7681,  TDD  Number: 

(Commercial)  (603)  666-7518 

Providence,  Rhode  Island  Office— B 

Manager,  HUD — Providence  Office,  330  John 
O.  Pastore  Federal  Building  ft  U.S.  Post 
Office — Kennedy  Plaza,  Providence,  Rhode 
Island  02903-1785,  (401)  528-5351,  TDD 
Number:  (Commercial)  (401)  528-5364 

Region  II 

Jurisdictions:  New  York,  New  Jersey 
New  York  Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — New  York  Regional 
Office,  26  Federal  Plaza,  New  York,  New 
York  10278-0068,  (212)  264-6068,  TDD 
Number:  Commercial  number  not  available 

Buffalo,  New  York  Office— A 
Manager,  HUD — Buffalo  Office,  Lafayette 
Court,  5th  FI.,  465  Main  Street,  Buffalo, 
New  York  14203-1780,  (716)  846-5755, 
TDD  Number  Commercial  number  not 
available 

Newark,  New  Jersey  Office — A 
Manager,  HUD — Newark  Office,  Military  Park 
Building,  60  Park  Place,  Newark,  New 
Jersey  07102-5504,  (201)  877-1662,  TDD 
Number:  (Commercial)  (201)  645-6649 
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Region  HI 

Jurisdictions:  Pennsylvania,  Washington,  DC, 
Maryland,  Delaware,  Virginia,  West  Virginia 

Philadelphia.  Pennsylvania  Regional  Office 
Regional  Administrator,  HUD— Philadelphia 
Regional  Office,  Liberty  Square  Building, 
105  Smith  7th  St,  Philadelphia, 
Pennsylvania  19106-3392,  (215)  597-2560, 
TDD  Number  (Commercial)  (215)  597- 
5564 

Washington,  DC  Office— A 
Manager,  HUD — Washington  Office,  Union 
Center  Plaza,  Phase  D,  820  First  St.  NE., 
suite  300,  Washington,  DC  20002-4502, 
(202)  275-9200,  TDD  Number 
(Commercial)  (202)  275-0967 

Baltimore,  Maryland  Office — A 
Manager,  HUD — Baltimore  Office,  10  North 
Calvert  St,  3rd  FI.,  Baltimore,  Maryland 
21202-1865,  (410)  962-2121,  TDD 
Number:  (Commercial)  (410)  962-0106 

Pittsburgh,  Pennsylvania  Office— A 
Manager,  HUD — Pittsburgh  Office,  412  Old 
Post  Office  Courthouse  Building,  7th  Ave. 
ft  Grant  St,  Pittsburgh,  Pennsylvania 
15219-1906,  (412)  644-6428,  TDD 
Number  (Commercial)  (412)  644-5747 

Richmond,  Virginia  Office— A 
Manager,  HUD — Richmond  Office,  400  North 
8th  St.,  Richmond,  Virginia  23240,  (804) 
771-2721,  TDD  Number  (Commercial) 
(804)  771-2820 

Charleston,  West  Virginia  Office— B 

Manager,  HUD — Charleston  Office,  405 
Capitol  St,  suite  708,  Charleston,  West 
Virginia  25301-1795,  (304)  347-7000,  TDD 
Number  (Commercial)  (304)  347-5332 

Region  IV 

jurisdictions:  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee,  Caribbean, 
Virgin  Islands 

Atlanta,  Georgia  Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Atlanta  Regional 
Office,  Richard  B.  Russell  Federal 
Building,  75  Spring  St.,  S.W.,  Atlanta, 
Georgia  30303-3388,  (404)  331-5136,  TDD 
Number  (Commercial)  (404)  730-2654 

Birmingham,  Alabama  Office— A 
Manager,  HUD — Birmingham  Office,  600 
Beacon  Parkway  West,  suite  300, 
Birmingham,  Alabama  35209-3144,  (205) 
731-1617,  TDD  Number:  (Commercial) 
(205)  290-7624 

Louisville,  Kentucky  Office — A 
Manager,  HUD — Louisville  Office,  601  W. 
Broadway,  P.O.  Box  1044,  Louisville, 
Kentucky  40201-1044,  (502)  582-5251, 
TDD  Number:  Commercial  number  not 
available 

Jackson,  Mississippi  Office — A 
Manager  HUD — Jackson  Office,  Dr.  A.H. 
McCoy  Federal  Building,  100  West  Capitol 
St.,  room  910,  Jackson,  Mississippi  39269- 
1096,  (601)  965-4738,  TDD  Number 
(Commercial)  (904)  232-1241 


Greensboro,  North  Carolina  Office— A 
Manager,  HUD— Greensboro  Office,  415 
North  Edgewood  St.,  Greensboro,  North 
Carolina  27401-2107,  (919)  333-5361,  TDD 
Number  (Commercial)  919-547-4055 

Caribbean  Office — A 

Manager,  HUD— Caribbean  Office,  San  Juan 
Center,  159  Carlos  E.  Chardon  Ave.,  San 
Juan,  Puerto  Rico  00918-1804,  (809)  766- 
5201,  TDD  Number:  Commercial  number 
not  available 

Columbia.  South  Carolina  Office — A 
Manager,  HUD — Columbia  Office,  Strom 
Thurmond  Federal  Building,  1835-45 
Assembly  St.,  Columbia,  South  Carolina 
29201-2480,  (803)  765-5592,  TDD 
Number  Commercial  number  not  available 

Knoxville.  Tennessee  Office — A 
Manager,  HUD— Knoxville  Office,  John  J. 
Duncan  Federal  Building,  710  Locust  SL, 
S.W.,  Knoxville,  Tennessee  37902-2526, 
(615)  549-9384,  TDD  Number: 
(Commercial)  (615)  545-4379 

Nashville,  Tennessee  Office — B 

Manager,  HUD — Nashville  Office,  251 
Cumberland  Bend  Drive,  suite  200, 
Nashville,  Tennessee  37228-1803,  (615) 
736-5213,,  TDD  Number:  (Commercial) 
(615)  736-2886 

Jacksonville,  Florida  Office — A 
Manager,  HUD — Jacksonville  Office,  suite 
2200,  Southern  Bell  Tower,  301  West  Bay 
Street,  Jacksonville,  Florida  32202-5121, 
(904)  232-2626,  TDD  Number 
(Commercial)  (904)  232-1241 

Region  V 

Jurisdictions:  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Chicago,  Illinois  Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD— Chicago  Regional 
Office,  626  West  Jackson  Blvd.,  Chicago,  IL 
60606-5601,  (312)  353-5680,  TDD 
Number  (Commercial)  (312)  353-7143 

Chicago — Office  of  Indian  Programs 
Director,  HUD — Chicago — Office  of  Indian 
Programs,  626  West  Jackson  Blvd., 

Chicago,  IL  60606-1683,  (312)  353-1683, 
TDD  Number  (Commercial)  (312)  353- 


Detroit,  Michigan  Office — A 

Manager,  HUD — Detroit  Office,  Patrick  V. 
McNamara  Federal  Building,  477  Michigan 
Ave.,  Detroit,  Michigan  48226-2592,  (313) 
226-7900,  TDD  Number  Commercial 
number  not  available 

Indianapolis,  Indiana  Office — A 

Manager,  HUD — Indianapolis  Office,  151 
North  Delaware  St,  Indianapolis,  Indiana 
46204-2526,  (317)  226-6303,  TDD 
Number:  Commercial  number  not  available 

Grand  Rapids,  Michigan  Office— B 

Manager,  HUD— Grand  Rapids  Office,  2922 
Fuller  Ave.,  N.E.,  Grand  Rapids,  Michigan 
49505-3499,  (616)  456-2100,  TDD 
Number  Commercial  number  not  available 


Minneapolis— St  Paul,  Minnesota  Office— A 
Manager,  HUD — Minneapolis-St.  Paul  Office, 
220  2nd  St.  S.,  Bridge  Place  Building, 
Minneapolis,  Minnesota  55401-2195,  (612) 
370-3002,  TTD  Number  (Commercial) 

(612)  370-3186 

Cincinnati,  Ohio  Office — B 
Manager,  HUD— Cincinnati  Office.  Federal 
Office  Building,  room  9002, 550  Main  St., 
Cincinnati,  Ohio  45202-3253,  (513)  684- 
2884,  TDD  Number  (CammeFcial)  (513) 
684-6180 

Cleveland,  Ohio  Office — B 
Manager,  HUD — Cleveland  Office,  One 
Playhouse  Square,  1375  Euclid  Ave.,  rm. 
420,  Cleveland,  Ohio  44114-1670,  (216) 
522-4065,  TDD  Number  Commercial 
number  not  available 

Columbus,  Ohio  Office — A 

Manager,  HUD — Columbus  Office,  200  N. 

High  St.,  Columbus,  Ohio  43215-2499, 

(614)  469-5737,  TDD  Number.  Commercial 
number  not  available 

Milwaukee,  Wisconsin  Office— A 
Manager,  HUD — Milwaukee  Office,  Henry  S. 
Reuss  Federal  Plaza,  310  W.  Wisconsin 
Ave.,  suite  1380,  Milwaukee,  Wisconsin 
53203-2289,  (414)  291-3214,  TDD 
Number  Commercial  number  not  available 

Region  VI 

Jurisdictions:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 

Fort  Worth,  Texas — Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD— Fort  Worth  Regional 
Office,  1600  Throckmorton,  P.O.  Bax  2905, 
Fort  Worth,  Texas  76113-2905,  (817)  885- 
5401,  TDD  Number  (Commercial)  (817) 
885-5447 

Houston,  Texas  Office — B 
Manager,  HUD — Houston  Office,  Norfolk 
Tower,  2211  Norfolk,  suite  200,  Houston, 
Texas  77098-4096,  (713)  653-3274,  TDD 
Number:  Commercial  number  not  available 

San  Antonio,  Texas  Office— A 
Manager,  HUD — San  Antonio  Office, 
Washington  Square  Building,  800  Dolorosa 
St.,  San  Antonio,  Texas  78207-4563,  (512) 
229-6800,  TDD  Number  (Commercial) 
(512) 229-6885 

Little  Rock,  Arkansas— A 
Manager,  HUD — Little  Rock  Office,  Lafayette 
Building,  523  Louisiana,  Suite  200,  Little 
Rock,  Arkansas  72201,  (501)  324-5931, 
TDD  Number  (Commercial)  (501)  324- 
5931 

New  Orleans,  Louisiana  Office— A 

Manager,  HUD — New  Orleans  Office,  Fisk 
Federal  Building,  1661  Canal  SL,  P.O.  Box 
70288,  New  Orleans,  Louisiana  70112- 
2887,  (504)  589-7200,  TDD  Number  None 
Available 

Oklahoma  City,  Oklahoma  Office— A 
Manager,  HUD— Oklahoma  City  Office, 
Munah  Federal  Building,  200  N.W.  5th  St., 
Oklahoma  City,  Oklahoma  73102-3202, 
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(405)  231-4181,  TDD  Number: 

(Commercial)  (405)  231-4891 

Oklahoma  City— Indian  Programs  Division 

Director,  HlID — Oklahoma  City  Office  IPD, 
Murrah  Federal  Building,  200  N.W.  5th  St., 
Oklahoma  City,  OK  73102-3202,  (405) 
231-4102,  TDD  Number:  Commercial 
number  not  available 

Albuquerque,  NM  Office — C 

Manager,  HUD — Albuquerque  Office,  625 
Truman  Street  N.W.,  Albuquerque,  NM 
87110-6443,  (505)  262-6463,  TDD 
Number  (Commercial)  (505)  262-6463 

Region  VII 

Jurisdictions:  Iowa,  Kansas,  Missouri, 
Nebraska 

Kansas  City,  Kansas — Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  Kansas  City  Regional 
Office,  Gateway  Tower  II,  400  State  Ave., 
Kansas  City,  Kansas  66101-2506,  (913) 
236-2162,  TDD  Number:  (Commercial) 

(913) 236-3972 

Omaha,  Nebraska  Office — A 

Manager  HUD — Omaha  Office,  Braiker/ 
Brandeis  Building,  210  S.  16th  St.,  Omaha, 
Nebraska  68102-1622,  (402)  221-3703, 

TDD  Number:  (Commercial)  (402)  492- 
3183 

St.  Louis,  Missouri  Office — A 

Manager,  HUD — St  Louis  Office,  1222 
Spruce  St.,  St.  Louis,  Missouri  63103- 
2836,  (314)  539-6583,  TDD  Number: 
(Commercial)  (314)  539-6331 

Des  Moines,  Iowa  Office — B 

Manager,  HUD— Des  Moines  Office,  Federal 
Building,  210  Walnut  St.,  rm.  239,  Des 
Moines,  Iowa  50309-2155,  (515)  284-4512, 
TDD  Number:  (Commercial)  (51 5)  284— 
4728 

Region  VIII 

Jurisdictions:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 


Denver,  Colorado — Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Denver  Regional 
Office,  Executive  Office  Building,  1405 
Curtis  St,  Denver,  Colorado  80202-2349, 
(303)  844-4513,  TDD  Number 
(Commercial)  (303)  844-6158 

Denver,  Colorado — Office  of  Indian  Programs 
Director,  HUD — Denver  Office  OIP,  Executive 
Tower  Building,  1405  Curtis  St.,  Denver, 

CO  80202-2349,  (303)  844-4513,  TDD 
Number:  (Commercial)  (303)  844-6158 

Region  IX 

Jurisdictions:  Arizona,  California,  Hawaii, 
Nevada,  Guam,  America  Samoa 

San  Francisco,  California — Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD— San  Francisco 
Regional  Office,  Philip  Burton  Federal 
Building  &  U.S.  Courthouse,  450  Golden 
Gate  Ave.,  P.O.  Box  36003,  San  Francisco, 
California  94102-3448,  (415)  556-4752 
TDD  Number:  (Commercial)  (415)  556- 
8357 

Phoenix,  Arizona — Region  IX  Indian 
Programs  Office 

Director,  HUD — Phoenix  Office  of  Indian 
Programs,  Two  Arizona  Center,  suite  1650, 
Phoenix  Arizona  85004,  (602)  379-4156, 
TDD  Number:  (Commercial)  (602)  379- 
4461 

Honolulu,  Hawaii  Office — A 
Manager,  HUD — Honolulu  Office,  300  Ala 
Moana  Blvd.,  rm.  3318  Honolulu,  Hawaii 
96850-4991,  (808)  541-1323,  TDD 
Number:  (Commercial)  (808)  541-1356 

Los  Angeles,  California  Office — A 
Manager,  HUD — Los  Angeles  Office,  1615  W. 
Olympic  Blvd.  Los  Angeles,  California 
90015-3801,  (213)  251-7122,  TDD 
Number:  (Commercial)  (213)  251-7038 

Sacramento,  California  Office — B 
Manager,  HUD — Sacramento  Office,  777  12th 
Ave.,  Suite  200,  P.O.  Box  1978, 
Sacramento,  California  96814-1997,  (916) 


551-1351,  TDD  Number  (Commercial) 

(916) 561-1367 

Phoenix,  Arizona  Office, — B 

Manager,  HUD — Phoenix  Office,  Two 
Arizona  Center,  400  N.  5th  St  Phoenix, 
Arizona  85004-2361,  (602)  261-4434,  TDD 
Number  (Commercial)  (602)  379-4461 

Region  X 

Jurisdictions:  Alaska,  Idaho,  Oregon, 
Washington 

Seattle,  Washington — Regional  Office, 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Seattle  Regional 
Office,  Arcade  Plaza  Building,  1321  2nd 
Ave.,  Seattle,  Washington  89101-2058, 

(206)  553-5414  TDD  Number 
(Commercial)  (206)  553-4351 

Seattle,  Washington — Office,  of  Indian 

Programs 

Director,  HUD — Office  of  Indian  Programs, 
Arcade  Plaza  Building,  1321  2nd  Ave., 
Seattle,  WA  98101-2058,  (206)  553-0330, 
TDD  Number  (Commercial)  (206)  553- 
4351 

Portland,  Oregon  Office, — A 

Manager,  HUD — Portland  Office,  Cascade 
Building,  520  SW.,  6th  Ave.,  Portland. 
Oregon  97203-1596,  (503)  326-2561,  TDD 
Number:  (Commercial)  (503)  326-3656 

Anchorage,  Alaska  Office — A 

Manager,  222  West  8th  Avenue,  #64, 
Anchorage,  Alaska  99513-7537,  (907)  271- 
4170,  TDD  Number  Commercial  not 
available 

Director,  Anchorage — Indian  Housing 
Division,  701  C  Street,  Box  64,  Anchorage, 
Alaska  99513  (907) 271-4170 

[FR  Doc.  93-1025  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mescalero  Apache  Tribe  of  New 
Mexico;  Enactment  of  Ordinance  92-3 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  announcing  that  the  Mescalero 
Apache  Tribe  of  New  Mexico  has 
validly  enacted  Ordinance  No.  92-3, 
duly  adopted  and  approved  on  May  26, 
1992,  which  has  been  approved  by  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Interim  Staff  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
DC  20240,  (202)  219-0994. 
SUPPLEMENTARY  INFORMATION:  The 
Ordinance  reads  as  follows: 

Whereas,  The  Mescalero  Apache 
Tribe,  an  Indian  tribe  organized  under 
the  Indian  Reorganization  Act  of  June 
18, 1934  (25  U.S.C.  476)  and  under  its 
Revised  Constitution  has  full  power  to 
act  for  the  Tribe; 

Whereas,  The  Mescalero  Apache 
Tribal  Council  has  the  power  to  act  for 
the  Tribe,  and  to  represent  the  Tribe  in 
all  matters  under  powers  vested  in  it  by 
Article  XI  of  the  Revised  Constitution  of 
the  Mescalero  Apache  tribe; 

Whereas,  Pursuant  to  Article  XI, 
Section  1(d)  of  the  Mescalero  Apache 
Tribe’s  Revised  Constitution,  the 
Mescalero  Apache  Tribal  Council  has 
the  power  to  adopt  and  approve  plans 
of  operation  to  govern  the  conduct  of 
any  business  or  industry  that  will 


further  the  economic  well-being  of  the 
members  of  the  Tribe,  and  to  undertake 
any  activity  of  any  nature  whatsoever, 
not  inconsistent  with  Federal  law  or  the 
Revised  Constitution  designed  for  the 
social  or  economic  improvement  of  the 
Mescalero  people; 

Whereas,  The  Tribal  Council  has 
judiciously  studied  the  need  for 
additional  funds  to  educate  our 
children,  provide  for  the  public  safety 
and  welfare,  and  to  operate  tribal 
government; 

Whereas,  Under  the  laws  of  the  State 
of  New  Mexico,  certain  permissive 
lotteries,  which  encompass  all  gaming 
activities  involving  prize,  chance  and 
consideration,  may  be  conducted, 
provided  that  the  proceeds  are  utilized 
for  charitable  purposes,  and  the  funds 
are  expended  within  the  physical 
boundaries  of  the  State; 

Whereas,  It  would  be  a  violation  of 
Federal  law  for  the  State  of  New  Mexico 
to  have  more  stringent  enforcement  on 
any  Indian  Reservation  than  is 
applicable  to  non-Indian  lands,  even  if 
the  State  of  New  Mexico  had  any 
authority  to  so  enforce; 

Whereas,  The  education  of  our 
children,  the  provision  of  public 
services,  and  other  governmental 
functions  (specifically  excluding  any 
payment  to  any  individual  member  or 
employee  of  any  organization  in 
connection  with  the  operation  of  the 
permissive  lottery,  if  that  individual  is 
a  member  or  employee  of  the  sponsoring 
organization),  are  charitable  purposes; 

Whereas,  Chapter  231  of  the  Laws  of 
1981,  was  signed  into  law  by  Governor 
Bruce  King  on  the  8th  day  of  April, 

1981.  Said  Chapter  231  constitutes  an 


offer  to  any  citizen  of  the  State  of  New 
Mexico,  including  Indian  citizens  and 
Indian  tribes,  to  enter  into  a  Compact 
with  the  State  of  New  Mexico  to 
conduct  the  business  activities 
described  therein.  By  passage  of 
Ordinance  Number  92-4,  the  Mescalero 
Apache  Tribe  authorized  the  creation  of 
certain  charitable  corporations 
described  in  Section  30-19-6,  N.M.S.A., 
1978  Comp.; 

Whereas,  It  is  the  purpose  and  intent 
of  this  Ordinance  to  accept  the  offer  of 
the  Governor,  and  the  State  of  New 
Mexico,  set  forth  in  Chapter  231  of  the 
Laws  of  1981;  and 

Whereas,  By  virtue  of  this  acceptance 
by  the  Tribe,  a  Compact  is  created. 

Now,  therefore,  be  it  resolved.  That 
the  Mescalero  Apache  Tribal  Council 
hereby  accepts  the  offer  to  compact  set 
forth  in  Chapter  231  of  the  Laws  of 
1981,  and  directs  the  President  to 
proceed  accordingly. 

Be  it  further  resolved,  That  this 
Compact  be  submitted  to  the  Secretary 
of  Interior  for  approval  under  25  U.S.C. 
2709. 

Be  it  further  resolved,  That  the 
President,  or  his  designated 
representative,  or  representatives,  are 
directed  to  meet  with  the  Secretary  of 
Interior  to  establish  procedures  which 
are  consistent  with  the  Compact,  and 
under  which  Class  III  gaming  may  be 
conducted  on  the  Mescalero  Indian 
Reservation. 

Dated:  January  12, 1993. 

Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  93-1131  Filed  1-15-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

29  CFR  Part  42 
RIN  1290-AA11 

Coordinated  Enforcement 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Labor  is 
proposing  to  revise  its  regulations  for 
coordinated  enforcement  of  farm  labor 
protective  statutes.  The  rule  will  clarify 
existing  regulatory  language  and  update 
the  regulations  by  making  nomenclature 
and  other  technical  amendments 
dictated  by  subsequent  legislation, 
Departmental  administrative 
reorganizations,  and  interdepartmental 
coordination.  The  regulations’  sections 
also  are  reorganized  for  clarification.  In 
addition,  the  rule  will  modify  some  of 
the  Regional  quarterly  and  annual 
reporting  requirements  of  the  existing 
regulations,  delete  the  Complaint/ 
Directed  Action  Log,  and  add  a  new 
outreach  initiative  to  the  migrant  and 
seasonal  farmworker  program. 

OATES:  Comments  are  invited  on  the 
proposed  rule.  Comments  shall  be 
submitted  no  later  than  February  18, 
1993. 

ADDRESSES:  Comments  shall  be 
submitted,  in  writing,  by  mail  to  the 
Deputy  Secretary  of  Labor,  200 
Constitution  Avenue,  NW.,  room  S- 
2114,  Washington,  DC  20210,  Attention: 
Office  of  Program  Economics,  Office  of 
the  Assistant  Secretary  for  Policy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Claucherty,  Director,  National 
Farm  Labor  Coordinated  Enforcement 
Committee  staff-level  working  group. 
Telephone:  (202)  219-6026  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL  or 
Department)  proposes  to  revise  its 
regulations  for  coordinated  enforcement 
of  farm  labor  protective  statutes.  The 
rule  will  clarify  existing  regulatory 
language,  update  the  regulations  by 
making  nomenclature  and  other 
technical  amendments  necessitated  by 
superseding  legislation  and 
Departmental  administrative 
reorganizations,  revise  guidelines  for 
submitting  regional  plans  and  quarterly 
reports,  reorganize  the  regulations’ 
sections  for  clarification,  and  add  a  new 
outreach  initiative  to  the  migrant  and 
seasonal  farmworker  programs. 

Part  42  was  originally  promulgated  by 
the  Department  in  1980  to  coordinate 
the  farm  labor  enforcement  activities  of 


the  Employment  and  Training 
Administration  (ETA),  the  Employment 
Standards  Administration  (ESA),  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  and  the  Office 
of  the  Solicitor  of  Labor  (SOL).  See  45 
FR  39489  (June  10. 1980).  Since  part  42 
was  published  in  1980,  a  number  of 
changes  have  occurred  in  the 
Department’s  farm  labor  programs,  such 
as:  the  Farm  Labor  Contractor 
Registration  Act  has  been  replaced  by 
the  Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act;  the  Immigration 
Reform  and  Control  Act  of  1986  has 
amended  the  Immigration  and 
Nationality  Act  (INA)  to  give  the 
Department  a  statutory  enforcement  role 
under  that  Act;  ESA  has  reorganized  its 
regional  offices  and  responsibility  for 
directing  the  regional  coordinating 
committees  established  in  the 
regulations  has  been  delegated  to  the 
Wage  and  Hour  Division’s  Regional 
Administrators;  and  the  Assistant 
Secretary  for  Policy  has  assumed  a  role 
in  farm  labor  programs  at  the  national 
level.  These  and  other  changes 
necessitate  updating  the  coordinated 
enforcement  regulations. 

In  addition,  the  rule  will  revise  the 
present  guidelines  with  respect  to 
requirements  for  the  annual  plans  and 
quarterly  reports  submitted  by  the 
Regional  Farm  Labor  Coordinated 
Enforcement  Committees  (Regional 
Committees).  Since  the  mission  and 
function  statements  of  the  Department’s 
farm  labor  coordinating  agencies  are  on 
file  in  the  National  office,  it  is  not 
necessary  to  duplicate  them  in  the 
regional  plans  and  reports.  Further, 
since  each  of  the  Department’s  program 
offices  has  instituted  statistical 
reporting  systems  that  were  not  in  place 
when  the  regulations  were  originally 
promulgated,  it  is  not  necessary  to 
duplicate  these  data  in  the  regional 
plans  and  reports;  instead,  the  data  will 
be  maintained  by  the  program  agencies 
at  the  regional  and  national  levels  in 
such  a  way  that  it  can  be  made  available 
to  the  National  Committee  upon  request. 

Finally,  a  new  emphasis  on  farm  labor 
outreach  activities  has  been  added  to 
the  coordinated  farm  labor  enforcement 
program.  The  rule  will  incorporate  this 
initiative  into  the  regulations. 

Other  than  the  clarifying  and 
technical  changes  described  above,  the 
rule  will  not  alter  the  present  provisions 
of  part  42  for  overseeing  the 
coordination  of  the  Department’s  farm 
labor  enforcement  activities.  The  rule 
will  maintain  a  National  Committee, 
consisting  of  the  heads  of  the  above- 
named  agencies  and  chaired  by  the 
Deputy  Secretary  of  Labor.  The  rule  will 
maintain  the  Regional  Committees, 


chaired  by  the  Regional  Administrators 
of  the  Wage  and  Hour  Division  and 
consisting  of  the  Regional 
Administrators  of  OSHA,  ETA,  and 
Wage  and  Hour,  as  well  as  the  Regional 
Solicitor.  Each  of  the  Regional 
Committees  will  continue  to  hold  at 
least  one  annual  public  meeting  to 
discuss  farm  labor  issues.  The  National 
Committee  and  the  Regional 
Committees  will  continue  to  be  assisted 
in  their  functions  by  staff-level  working 
groups,  with  members  from  each  of  the 
above-named  agencies. 

The  clarification  and  technical 
amendments  of  the  regulations  do  not 
indicate  any  lessening  of  commitment  to 
migrant  and  seasonal  farmworker 
programs  on  the  part  of  the  Department. 
Instead,  the  amendments  reflect 
statutory  and  administrative  changes 
that  have  occurred  since  the  rule  was 
first  promulgated.  The  streamlining  of 
the  regional  reporting  requirements,  for 
example,  reflects  the  Department’s  effort 
to  be  more  effective  and  efficient  in  the 
coordinated  enforcement  of  the  various 
farm  labor  statutes.  Further,  the  addition 
of  the  Assistant  Secretary  for  Policy  to 
the  membership  of  the  National 
Committee  adds  strength  to  that 
committee.  Through  the  proposed  rule 
updating  the  part  42  regulations,  the 
Department  will  demonstrate  its  firm 
commitment  to  migrant  and  seasonal 
farmworker  programs. 

While  this  rule  relates  to  the  internal 
operations  of  DOL,  the  Department 
chose  to  notify  the  public  of  its 
intention  to  clarify  and  update  the 
regulations.  This  was  done  through  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  published  in  the 
Federal  Register.  See  57  32939  (July  24, 
1992).  Comments  were  invited  on  the 
ANPRM,  but  none  were  received. 

Regulatory  Impact 

E.O.  12291 

The  rule  sets  forth  internal  operating 
structure  and  process  and  does  not  have 
the  financial  or  other  impact  to  make  it 
a  major  rule.  Therefore,  the  preparation 
of  a  regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291,  3 
CFR,  1981  Comp.,  Page  127,  5  U.S.C. 

601  note. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
that  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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Paperwork  Reduction  Act 
The  rule  establishes  no  information 
collection  burden  on  entities  outside  the 
Department  of  Labor. 

Catalog  of  Federal  Domestic  Assistance 
Number:  This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

List  of  Subjects  in  29  CFR  Part  42 
Agriculture,  Child  labor.  Child 
welfare,  Federal  aid  programs.  Housing 
standards,  Intergovernmental  relations. 
Manpower,  Migrant  labor,  Minimum 
wages,  Occupational  safety  and  health, 
Public  health. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  part 
42  of  title  29,  Code  of  Federal 
Regulations,  be  revised  to  read  as 
follows: 

PART  42 — COORDINATED 
ENFORCEMENT 

Sec. 

42.1  General  statement. 

42.2  Purpose. 

42.10  National  Committee. 

42.11  Structure  of  the  National  Committee. 

42.12  Policy  review  and  actions. 

42.20  Regional  Farm  Labor  Coordinated 
Enforcement  Committee. 

42.21  Farm  Labor  Specialists  (ESA/WH). 

42.22  Farm  Labor  Contact  Persons  and 
Regional  Coordinators  (OSHA). 

42.23  Monitor  Advocates  (ETA). 

42.24  Enforcement  strategy. 

42.25  Date  collection. 

Authority:  5  U.S.C.  301;  8  U.S.C.  1101  et 
seq.;  29  U.S.C  49  et  seq.,  201  et  seq.,  651  et 
seq.,  801  et  seq. 

§42.1  General  statement 

The  regulations  in  this  part  are 
promulgated  by  the  Secretary  of  Labor 
to  describe  the  coordination  of  the 
activities  of  the  following  Department  of 
Labor  (DOL)  agencies:  the  Employment 
Standards  Administration  (ESA),  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  and  the 
Employment  and  Training 
Administration  (ETA)  relating  to 
migrant  and  seasonal  farmworkers 
(MSFVVs). 

§42.2  Purpose. 

The  regulations  in  this  part  coordinate 
the  activities  of  ESA,  ETA,  OSHA,  and 
SOL,  and  are  intended  to: 

(a)  Ensure  effective  enforcement 
efforts  under  the  farm  labor  protective 
statutes — i.e.,  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA),  the  Occupational  Safety  and 
Health  Act  (OSHA),  the  Immigration 
and  Nationality  Act  (INA)  as  amended 
by  the  Immigration  Reform  and  Control 
Act  of  1986  (IRCA),  and  the  Fair  Labor 
Standards  Act  (FLSA).  These  will  be 


referred  to  in  this  part  as  the  "protective 
statutes.” 

(b)  Ensure  that  the  enforcement  efforts 
of  DOL  agencies  are  coordinated  to 
maximize  their  effectiveness,  yet 
minimize  unnecessary  duplication. 

(c)  Focus  the  attention  of  DOL 
agencies  upon  the  special  employment- 
related  problems  faced  by  migrant  and 
seasonal  farmworkers  (MSFWs). 

(d)  Coordinate  DOL  enforcement 
efforts  with  related  activities  of 
farmworker  groups,  federal  and  State 
agencies,  and  other  concerned  parties 
outside  the  DOL  whose  operations  are 
related  to  the  employment,  housing, 
transportation,  and  working  conditions 
of  MSFWs. 

(e)  Establish  an  information  exchange 
which  will  afford  DOL,  farmworker 
groups,  and  other  concerned  parties 
outside  DOL  the  opportunity  to 
exchange  information  concerning 
wages,  hours  and  working  conditions. 

§  42.1 0  National  Committee. 

A  National  Farm  Labor  Coordinated 
Enforcement  Committee  (National 
Committee)  is  hereby  established  which 
shall  be  responsible  for:  Reviewing 
policies,  guidelines  and  enforcement 
goals  and  strategies  for  DOL  with 
respect  to  migrant  and  seasonal  farm 
labor-related  enforcement  efforts  under 
the  protective  statutes;  ensuring  that 
policies  among  the  affected  DOL 
agencies  are  mutually  compatible; 
advising  the  Secretary  on  legislative 
initiatives  which  would  strengthen  farm 
labor-related  enforcement  efforts;  and 
providing  guidance  and 
recommendations  to  DOL  agencies  on 
related  enforcement  activities. 

§  42.1 1  Structure  of  the  National 
Committee. 

(a)  The  National  Committee  shall 
consist  of  the  Deputy  Secretary  of  Labor, 
the  Solicitor  of  Labor,  the  Assistant 
Secretary  for  Policy,  and  the  Assistant  * 
Secretaries  for  ESA,  OSHA,  and  ETA, 
and  shall  be  headed  by  the  Deputy 
Secretary. 

(b)  The  Deputy  Secretary  shall  assign 
the  responsibility  of  directing  the 
necessary  staff  work  required  by  the 
National  Committee  to  a  Special 
Assistant,  or  to  an  equally  high  level 
official  of  the  Deputy  Secretary’s  choice 
(designee). 

(c)  The  National  Committee  shall 
meet  on  a  quarterly  basis,  or  as  needed, 
to  review  DOL’s  responsibilities 
affecting  MSFWs,  and  at  any  other  time 
as  determined  by  the  Deputy  Secretary 
or  the  Deputy  Secretary’s  designee  to  be 
necessary  to  carry  out  the  National 
Committee’s  responsibilities. 

(d)  There  shall  be  a  National 
Committee  staff-level  working  group 


including,  but  not  limited  to,  senior  staff 
representatives  from  the  following 
agencies  and  offices: 

(1)  Employment  Standards 
Administration:  Wage  and  Hour 
Division  (WH); 

(2)  Employment  and  Training 
Administration:  U.S.  Employment 
Service  (USES),  and  USES  National 
MSFW  Monitor  Advocate; 

(3)  Occupational  Safety  and  Health 
Administration:  Directorates  of 
Compliance  Programs,  and  of  Policy; 

(4)  Office  of  the  Solicitor  (SOL): 
Divisions  of  Employment  and  Training 
Legal  Services,  and  Fair  Labor 
Standards;  and 

(5)  Office  of  the  Assistant  Secretary 
for  Policy. 

(ej  The  designee  of  the  Deputy 
Secretary  shall  be  the  chairperson  of  the 
National  Committee  staff-level  working 
group. 

(f)  The  National  Committee  staff-level 
working  group  shall  meet  monthly  or 
more  frequently  as  requested  by  that 
group’s  chairperson. 

(g)  A  member  of  the  National 
Committee  and/or  a  member  of  the 
National  Committee  staff-level  working 
group  shall  attend  the  annual  public 
meeting  of  each  of  the  Regional  Farm 
Labor  Coordinated  Enforcement 
Committees. 

§  42.1 2  Policy  review  and  actions. 

Where  appropriate,  the  National 
Committee  shall  review  the  policies  of 
OSHA,  ESA,  ETA,  and  SOL  as  they 
relate  to  programs  that  impact  on 
agricultural  employment,  and  shall 
guide  the  respective  agencies  in 
improving  the  effectiveness  of  and 
coordination  among  all  DOL  agencies 
assigned  responsibilities  related  to 
MSFWs.  These  policies  and  guidance 
shall  include  such  matters  as  the 
following: 

(a)  The  coordination  of:  Inspections, 
including  housing  inspections;  reports 
and  procedures  of  DOL  agencies  and 
State  agencies  designated  by  DOL  to 
follow  up  on  complaints  under  any  of 
the  protective  statutes;  and  to  promptly 
detect  any  violations  of  such  statutes. 

(b)  The  expedited  enforcement  and 
legal  procedures  to  resolve  problems 
associated  with  the  transient  and 
seasonal  nature  of  MSFWs. 

(c)  The  development  of  systems  for 
prompt  and  efficient  referral  to  the 
appropriate  federal  or  State  agency  of 
violations  or  complaints  discovered  by 
or  reported  to  DOL  agencies  or 
appropriate  State  agencies,  and  prompt 
and  efficient  follow-up  action  by  the 
appropriate  agency  from  the  initiation  of 
the  investigation  through  final 
enforcement  action. 
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(d)  The  training  of  all  appropriate 
DOL  personnel  in  order  to  ensure 
coordinated  and  effective  enforcement. 

(e)  The  level  of  enforcement  achieved 
by  the  remedies  or  sanctions  used  by 
DOL  agencies  to  enforce  the  protective 
statutes. 

(f)  The  effectiveness  of  the  Farm  Labor 
Specialists  Program. 

(g)  The  effectiveness  of  the  Regional 
Farm  Labor  Enforcement  Committees. 

(h)  The  implementation  and  oversight 
of  regional  outreach  programs. 

$4£20  Regionat  Farm  Labor  Coordinated 
Enforcement  Committee. 

(a)  Each  DOL  region  shall  establish  a 
Regional  Farm  Labor  Coordinated 
Enforcement  Committee  (Regional 
Committee)  which  shall  consist  of  # 
Regional  Administrators  of  WH,  OSHA, 
ETA,  the  Regional  Solicitor,  and  the 
Regional  MSFW  Monitor  Advocate. 

Each  Regional  Administrator  may 
designate  a  representative  at  the 
managerial  or  supervisory  level  to 
attend  the  Regional  Committee 
meetings. 

(b)  The  Regional  Committee  shall  be 
headed  by  the  Regional  Administrator 
for  the  Wage  and  Hour  Division. 

(c)  The  Regional  Committee  shall: 

(1)  Meet  regularly,  on  at  least  a 
quarterly  basis. 

(2)  Exchange  information  on 
enforcement  and  outreach  activities. 

(3)  Develop  a  written  coordinated 
enforcement  strategy  each  year, 
specifying  for  the  region  all  information 
which  the  Regional  Committee  believes 
is  necessary  to  carry  out  the  program  in 
the  region.  The  written  strategy  shall  be 
furnished  to  the  National  Committee. 
The  National  Committee  may  direct  that 
the  regional  enforcement  strategy  be 
revised  based  upon  the  National 
Committee's  review.  The  regional 
offices  of  WH,  ETA,  and  OSHA  shall 
follow  the  enforcement  strategy  for  the 
year,  with  revisions  as  necessitated  by 
changing  circumstances  during  the  year. 
The  National  Committee  shall  be 
advised  of  any  such  revisions. 

(i)  This  strategy  shall  include  at  a 
minimum  all  information  called  for  by 
§  42.24  (a)  through  (i),  taking  into 
account  particular  conditions  in  the 
region  (e.g.,  seasonality  of  the  farm  labor 
population).  Information  called  for  by 

§  42.25  (“Data  collection”)  does  not 
need  to  be  included  in  the  written 
enforcement  strategy,  but  must  be 
maintained  by  the  program  agencies  and 
be  accessible  to  the  National  Committee 
upon  reauest. 

(ii)  Outer  information  which  shall  be 
included  in  this  document  are: 

(A)  The  membership  of  the  Regional 
Committee  and  Regional  staff  level 
working  group; 


(B)  Plans  for  coordinated  activities 
with  respect  to  housing  safety  and 
health  between  OSHA,  WH,  ETA,  and 
SOL; 

(C)  Information  on  current  design  and 
functioning  of  the  interagency 
complaint  referral  system; 

(D)  Specific  steps  for  providing 
assistance  to  stranded  migrant 
farmworkers; 

(E)  Special  problems  affecting 
enforcement  under  the  protective 
statutes;  and 

(F)  Plans  for  outreach  programs  to 
facilitate  cooperation  among  persons  or 
groups  affected  by  the  Department’s 
farmworker  programs. 

(4)  Maintain  contacts  with  State 
agencies,  farm  labor  groups,  growers, 
and  other  interested  parties. 

(5)  Coordinate  cross-training  of  DOL 
enforcement  personnel  and  such  other 
enforcement  personnel  as  may  be 
appropriate  within  the  region. 

(d)  There  shall  be  a  Regional 
Committee  staff-level  working  group  in 
each  region  consisting  of  regional  staff 
representatives  from  WH,  ETA,  OSHA, 
SOL,  and  OSHA  State  Plan  Farm  Labor 
Coordinators  within  that  region.  This 
working  group  shall  meet  at  least 
monthly. 

(e)  The  designated  WH  Farm  Labor 
Specialist,  OSHA  Farm  Labor  Regional 
Coordinator,  and  USES  Regional  MSFW 
Monitor  Advocate  in  each  region  shall 
be  available  to  provide  staff  support  to 
the  Regional  Committee. 

(f)  The  Regional  Committee  shall  hold 
at  least  one  public  meeting  annually, 
transcribed  or  recorded  at  the  option  of 
the  Regional  Committee,  which  shall  be: 

(1)  Publicized  to  all  appropriate 
MSFW,  agricultural  employers  and 
associations,  and  farmworker  advocates 
in  the  region; 

(2)  Conducted  by  the  director  of  the 
Regional  Committee  with  other 
appropriate  DOL  agency  representatives 
participating;  and 

(3)  Open  to  all  members  of  the  public. 

(g)  The  Regional  Committee  shall 
carry  out  its  responsibilities  under  this 
part,  and  cooperate  with  the  National 
Committee,  in  such  manner  as  to  ensure 
the  uniform  and  effective 
implementation  of  coordinated 
enforcement  efforts. 

f  42.21  Farm  Labor  Specialists  (ESA/WH). 

The  Assistant  Secretary  for  ESA  shall 
designate  WH  Investigators  as  Farm 
Labor  Specialists  (Specialists).  The 
Specialists  shall  be  assigned  to  WH 
district  offices  or  field  stations  under 
WH  district  offices  with  farmworker 
field  activity,  as  designated  by  WH. 
These  Specialists  shall  be  responsible 
for: 


(a)  Coordinating  activities  under 
MSPA  and  FLSA; 

(b)  Coordinating  activities  under  the 
Immigration  and  Nationality  Act  (INA) 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1986,  with  respect  to: 

(1)  Ensuring  employer  compliance 
with  terms  and  conditions  of 
employment  under  the  temporary  alien 
agricultural  labor  certification  (H-2A) 
program;  and 

(2)  Reviewing  employment  eligibility 
verification  and  related  records; 

(c)  Conducting  MSPA/FLSA/INA  farm 
labor  investigations; 

(d)  Serving  as  staff  advisors  and 
consultants  to  regional  and  district 
officials  on  MSPA/FLSA/INA 
enforcement  functions; 

(e)  Coordinating  MSPA/FLSA/INA 
activities  with  related  OSHA  and  ETA 
activities  (e.g.,  housing  inspections); 

(f)  Directing  special  migrant  and 
seasonal  farmworker  enforcement 
activities; 

(g)  Monitoring  the  farm  labor-related 
activities  of  certain  farm  labor 
contractors  and  growers  in  the  area  to 
ascertain  whether  those  against  whom 
WH  has  taken  enforcement  action  are 
operating  in  compliance  with  MSPA, 
FLSA,  and  INA; 

(h)  Conducting  technical  assistance 
and  public  information  programs 
regarding  MSPA,  FLSA,  and  DMA 
enforcement  functions; 

(i)  Coordinating  referrals  to  and  from 
other  federal  and  State  agencies  with 
farm  labor  responsibilities; 

(j)  Adv  :sing  the  Regional  Committee 
regularly  on  actual  farm  labor 
conditions  of  employment  in  their 
geographic  areas  and  otherwise 
participating  in  regional  coordination 
activities  as  directed  by  the  Regional 
Committee;  and 

(k)  Providing  specialized  training  on 
MSPA,  FLSA,  and  INA  enforcement 
functions  as  may  be  required. 

$42.22  Farm  Labor  Contact  Persons  and 
Regional  Coordinator*  (OSHA). 

(a)  OSHA  Area  Directors  shall  be 
responsible  for  ensuring  that: 

(l)  Migrant  farmworker  complaints 
and  referrals  are  evaluated  and 
appropriate  action  is  taken;  and 

(2)  Temporary  labor  camp  (TLC)  and 
field  sanitation  (FS)  inspections  are 
scheduled  promptly. 

(b)  OSHA  Area  Directors  shall 
designate  OSHA  compliance  officers  to 
serve  in  the  capacity  of  Farm  Labor 
Contact  Persons.  These  Farm  Labor 
Contact  Persons  shall  be  trained  in 
enforcement  of  the  Occupational  Safety 
and  Health  Act  and  all  OSHA  standards 
affecting  FS  and  TLC  and  shall  be 
designated  with  responsibility  for 


Federal  Register  /  VoL  58,  No.  11  /  Tuesday,  January  19,  1993  /  Proposed  Rules 


5171 


conducting  a  significant  number  of  FS 
and  TLC  inspections. 

(c)  The  OSHA  Area  Directors  shall 
assign  the  Farm  Labor  Contact  Person 

to: 

(1)  Conduct  TLC  inspections  during 
periods  when  MSFW  housing  facilities 
are  occupied,  or  when  it  is  reasonably 
predictable  the  facilities  will 
imminently  be  occupied; 

(2)  Conduct  FS  inspections  in 
accordance  with  established  procedures; 

(3)  Serve  as  a  technical  advisor  on 
MSFW-related  matters; 

(4)  Train  other  compliance  officers  to 
conduct  FS  and  TLC  inspections;  and 

(5)  Perform  other  OSHA  duties, 
including  duties  not  related  to  MSFW 
OSHA  enforcement. 

(d)  Regional  Administrators  for  OSHA 
shall  designate  a  Farm  Labor  Regional 
Coordinator  to  coordinate  FS  and  TLC 
activities.  The  Farm  Labor  Regional 
Coordinators  shall: 

(1)  Coordinate  all  MSFW-related 
activity  within  the  Region’s  jurisdiction, 
i.e.,  enforcement,  training,  outreach,  and 
public  information; 

(2)  Serve  as  representatives  of  the 
OSHA  Regional  Administrators  on  the 
Regional  Committee’s  staff-level 
working  group;  and 

(3)  Perform  other  OSHA  duties. 

(e)  OSHA  shall  request  State 
designees  of  States  having  approved 
occupational  safety  and  health  plans, 
and  responsibility  for  conducting  a 
significant  number  of  FS  and  TLC 
inspections,  to  appoint  a  State  Farm 
Labor  Coordinator.  The  State  Farm 
Labor  Coordinator  shall: 

(1)  Coordinate  State  OSHA  FS  and 
TLC  inspections  and  other  MSFW 
enforcement  activities  consistent  with 
the  objectives  of  this  section;  and 

(2)  Represent  the  State  on  the 
Regional  Committee’s  staff-level 
working  group. 

§42.23  Monitor  Advocates  (ETA). 

(a)  Pursuant  to  20  CFR  653.108  each 
State  employment  service  agency  shall 
appoint  a  State  MSFW  Monitor 
Advocate. 

(b)  Pursuant  to  20  CFR  658.603,  ETA 
shall  appoint  a  Regional  MSFW  Monitor 
Advocate  in  each  ETA  regional  office. 

(c)  Pursuant  to  20  CFR  658.602,  ETA 
shall  appoint  a  National  MSFW  Monitor 
Advocate. 

§42.24  Enforcement  strategy. 

Each  Regional  Committee  shall 
annually  prepare,  on  a  regional  basis,  a 
MSFW  labor  enforcement  strategy  for 
each  protective  statute  pursuant  to 
§  42.20(c)(3).  The  National  Committee 
staff-level  working  group  shall  review 
these  regional  strategies  and  make 


appropriate  recommendations  to  the 
National  Committee.  The  National 
Committee  may  direct  that  the  regional 
enforcement  strategy  be  revised  to  better 
coincide  with  overall  DOL  strategies.  In 
reviewing  the  enforcement  strategies, 
the  National  Committee  staff-level 
working  group  shall  pay  particular 
attention  to: 

(a)  The  priorities  set  for  the 
investigation  and  enforcement  activities 
of  compliance  officers  and  investigators. 

(b)  Available  data  on  the  past  and 
current  levels  of  enforcement  of  the 
protective  statutes  in  the  region, 
including  the  data  collected  pursuant  to 
§42.25. 

(c)  The  level  of  attention  given  to 
directed  activity  as  distinguished  from 
complaint-initiated  compliance 
activities. 

(d)  The  capability  cf  the  agency  to 
respond  quickly  and  thoroughly  to 
emergencies  involving  violations  of  any 
of  the  protective  statutes. 

(e)  The  level  of  priority  given  by  SOL 
to  farm  labor-related  enforcement 
activities  under  the  respective  ' 
protective  statutes. 

(f)  The  ability  of  agencies  to  respond 
quickly  and  effectively  to  resolve 
complaints. 

(g)  The  extent  to  which  agencies 
follow  through  with  appropriate 
remedies  and  sanctions. 

(h)  The  degree  to  which  agencies 
coordinate  and  cooperate  on  a  local  and 
regional  level. 

(i)  Other  activities  of  DOL  agencies 
related  to  MSFW  enforcement. 

§42.25  Data  collection. 

(a)  For  each  protective  statute  cited  in 
42.2(a),  WH,  OSHA,  and  SOL  shall 
regularly  collect  and  maintain  statistical 
data  reflecting  their  program  and 
enforcement  efforts  on  a  regional  and 
national  basis,  and  shall  maintain  such 
data  in  such  a  manner  that  the  data  can 
be  provided,  when  needed,  to  the 
National  and  Regional  Committees  upon 
request.  The  data  shall  be  summarized 
on  an  annual  basis.  This  data  shall 
include  at  least  the  items  specified  in 
this  section.  The  data  collected  will 
provide  a  basis  for  coordination  of 
enforcement  of  the  protective  statutes. 

(b)  The  statistical  data  maintained  by 
WH  on  MSPA,  FLSA,  and  IRCA 
enforcement  shall  include: 

(1)  Total  compliance  actions  covered 
by  each  Act,  showing  total  farm  labor 
contractor  (FLC)  actions,  total  farm  labor 
contractor  employee  (FLCE)  actions, 
total  grower  actions,  total  concurrent 
FLSA  actions,  and  total  actions  resulting 
in  noncompliance; 

(2)  Total  types  of  assignments 
(Employment  Service  complaint,  other 
complaint,  or  directed); 


(3)  Total  types  of  compliance  actions 
(conciliation,  full  investigation,  follow¬ 
up  investigation,  other); 

(4)  Total  compliance  hours  expended; 

(5)  Total  number  of  workers  affected; 

(6)  Total  violations  by  categories  and 
type  of  violation; 

(7)  Total  compliance  actions  in  which 
civil  money  penalties  (CMPs)  are 
assessed  and  total  amount  assessed; 

(8)  Total  compliance  actions  in  which 
CMPs  are  collected  and  total  amount 
collected. 

(c)  WH  shall  maintain  the  following 
statistical  data  on  FLSA  enforcement 
with  respect  to  employees  working 
within  the  categories  of  Agriculture, 
Agricultural  Products,  and  Agricultural 
Services,  etc.,  and  various  subcategories 
of  each  of  these  three  major  categories: 

(1)  Total  number  of  completed 
investigations; 

(2)  Total  hours  spent  in  conducting 
investigations; 

(3)  Number  of  employees  found 
underpaid  (total,  under  minimum  wage 
provisions,  under  overtime  provisions); 

(4)  Amount  of  underpayment  found 
due  (total,  under  minimum  wage 
provisions,  under  overtime  provisions); 

(5)  Total  number  of  employees  to 
whom  income  was  restuied;  and 

(6)  Total  amount  of  money  restored. 

(d)  OSHA’s  field  sanitation  and 
temporary  labor  camp  enforcement 
statistical  data  shall  be  maintained  for 
each  region  on  a  State-by-State  basis, 
including  OSHA  State  Plan  States,  and 
shall  include: 

(1)  Number  of  complaints  received 
and  number  of  inspections  conducted  in 
response; 

(2)  Number  of  referrals  received  and 
number  of  inspections  conducted  in 
response; 

(3)  Number  of  programmed  or 
directed  inspections; 

(4)  Number  of  violations  found  by 
type  of  violation  (serious,  willful,  repeat 
and  other  than  serious); 

(5)  Total  number  of  employees 
affected  by  inspections; 

(6)  Approximate  total  hours  spent  on 
MSFW  camp  inspections; 

(7)  Number  of  inspections  for  which 
penalties  were  proposed  and  amount 
proposed;  and 

(8)  Number  of  inspections  for  which 
penalties  were  collected  and  amount 
collected. 

(e)  SOL  shall  maintain  statistical  data 
on  farm  labor-related  enforcement 
efforts  under  each  protective  statute 
which  shall  include: 

(1)  Total  cases  received  by  SOL; 

(2)  Actions  taken  on  cases  (settled, 
referred  to  the  DOL  Office  of 
Administrative  Law  Judges,  civil  actions 
filed,  referrals  to  U.S.  Attorneys);  and 
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(3)  Results  of  cases  (including 
injunctions  and  license  revocations  and 
denials). 

(f)  Complaint  response  data.  WH  and 
OSHA  shall  maintain,  annually,  a 
summary  of  aging  data  for  their 
respective  MSFW-related  activities 
under  MSPA,  DMA.  FLSA  and  OSHA. 
respectively,  showing  aging  from  receipt 
of  a  complaint  or  completion  of  an 
investigation  until  referral  to  SOL  or 


other  final  action  by  the  enforcement 
agency.  SOL  shall  maintain  similar  data 
showing  aging  of  matters  between 
receipt  by  SOL  of  a  case  and  the 
completion  of  some  responsive  action 
on  the  case.  Where  available,  OSHA 
shall  maintain  data  showing  the  average 
length  of  time  between  receipt  of  a 
complaint  and  the  completion  of  the 
action  taken  in  response  to  the 
complaint.  Where  available.  WH  shall 


maintain  data  showing  complaints 
received,  complaints  on  hand,  and 
number  of  actions  completed  based  on 
complaints. 

Signed  at  Washington,  DC,  this  11th  day  of 
January,  1993. 

Lynn  Martin, 

Secretary  of  Labor. 

[FR  Doc.  93-1041  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  282 
RIN  1810— AA62 

Territories  and  Freely  Associated 
States  Educational  Grant  Program 

AGENCY:  Department  of  Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  chapter 
II  of  title  34  of  the  Code  of  Federal 
Regulations  (CFR),  containing 
regulations  for  the  Office  of  Elementary 
and  Secondary  Education  of  the 
Department  of  Education  (Department), 
to  add  a  new  part  282.  The  new  part 
includes  regulations  for  the  Territories 
and  Freely  Associated  States 
Educational  Grant  Program  authorized 
by  section  1005(a)(3)  of  chapter  1  of  title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  added  by 
section  802(a)  of  the  National  Literacy 
Act  of  1991,  Pub.  L.  102-73.  These 
regulations  provide  standards  and 
requirements  for  the  administration  of 
that  program. 

EFFECTIVE  DATES:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Zulla  Toney,  Office  of  Elementary  and 
Secondary  Education,  School 
Improvement  Programs,  U.S. 

Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  2040,  FOB-6, 
Washington,  DC  20202.  Telephone: 

(202)  401-1154.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC, 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  Section 
1005(a)(3)  of  chapter  1  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  added  by 
section  802(a)  of  the  National  Literacy 
Act  of  1991,  provides  for  a  program  of 
competitive  grants  to  local  educational 
agencies  (LEAs)  in  named  Territories 
and  Freely  Associated  States.  LEAs  in 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Palau,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands  are  eligible  for  grants 
under  this  program.  The  grants  may  be 
used  for  educational  purposes  as 


described  in  section  1005(a)(3)(C)  of  the 
Act.  Section  1005(a)(3)(B)  of  the  Act 
establishes  a  formula  for  determining 
the  amount  of  the  chapter  1 
appropriations  to  be  reserved  for  this 
program. 

A  special  requirement  of  this  program 
is  that  the  regional  educational 
laboratory  for  the  Pacific  region  conduct 
the  competition  and  recommend  to  the 
Secretary  the  applications  that  should 
be  funded.  The  contract  to  operate  the 
educational  laboratory  for  the  Pacific 
region  is  currently  held  by  the  Pacific 
Region  Educational  Laboratory  (PREL), 
located  in  Honolulu,  Hawaii. 

These  regulations  establish  the  role  of 
PREL  with  respect  to  this  program  in 
somewhat  greater  detail  than  the  statute. 
The  regulations  provide  that  PREL 
receives  applications  for  grants, 
conducts  the  competition  using  a  peer 
review  system,  and  makes 
recommendations  to  the  Secretary 
regarding  the  award  of  the  grants.  The 
Secretary  considers  these 
recommendations  in  accordance  with 
the  evaluation  criteria  contained  in  the 
regulations. 

These  regulations  describe  the 
requirements  and  standards  for  the 
administration  of  the  Territories  and 
Freely  Associated  States  Educational 
Grant  Program.  More  particularly,  the 
regulations  provide  guidance  and 
requirements  regarding  the  general 
provisions  applicable  to  this  program, 
the  kinds  of  projects  the  Secretary 
assists  under  this  program,  how 
applicants  apply  for  grants,  and  the 
procedures  the  Secretary  uses  in  making 
grants,  including  the  criteria  and  other 
factors  that  the  Secretary  uses  in 
evaluating  applications. 

This  program  provides  support  to  the 
Territories  and  Freely  Associated  States 
for  activities  that  will  enable  students  to 
make  progress  toward  achieving  the 
high  levels  of  educational  performance 
envisioned  by  the  National  Education 
Goals.  Funds  available  under  this 
program  may  be  used  by  grantees  to 
carry  out  many  of  the  specific  activities 
outlined  in  AMERICA  2000,  the 
President’s  strategy  for  moving  the 
Nation  toward  achievement  of  the 
National  Education  Goals  by  the  year 
2000. 

The  appendix  to  the  regulation 
answers,  for  the  guidance  of  applicants, 
questions  posed  during  the 
development  of  the  regulations  that  are 
not  reflected  in  the  text  of  part  282. 

Analysis  of  Comments  and  Changes 

On  June  24, 1992,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (57  FR  20452).  In 


response  to  the  Secretary’s  invitation  in 
the  NPRM,  seven  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  regulations 
since  publication  of  the  NPRM  follows. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

General 

Comment:  One  commenter  expressed 
appreciation  for  the  local  flexibility 
evident  throughout  the  rules.  The 
commenter  indicated  that  the 
regulations  allow  program  decisions  to 
be  made  by  LEAs  of  the  Pacific  and 
encouraged  the  Department  to  retain 
maximum  flexibility  in  the  final  rule. 

Discussion:  As  the  commenter 
indicated,  the  Secretary  sought  to 
provide  for  maximum  LEA  flexibility  in 
the  development  of  the  regulations.  The 
Secretary  believes  that  this  flexibility 
has  been  maintained,  and  indeed 
enhanced,  in  the  final  regulations, 
within  the  framework  of  the  governing 
law. 

Changes:  None. 

§282.2  Eligibility 

Comment:  One  commenter  asked 
whether  the  Territories  and  Freely 
Associated  States  Educational  Grant 
Program  changes  the  role  of  community 
colleges  in  serving  as  recipients  of  funds 
under  the  Adult  Education  Act  (AEA). 

Discussion:  Section  1005(a)(3)  of  the 
Act,  which  authorizes  this  program, 
does  not  alter  present  funding 
arrangements  under  the  AEA  or  the  role 
of  particular  entities  in  applying  for 
grants  under  the  AEA.  However,  section 
1005(a)(3)  provides  that  LEAs  are 
applicants  under  this  program. 
Therefore,  if  an  LEA  applies  for,  and  is 
awarded,  funds  under  this  program  to 
be  used  for  AEA  purposes  (see 
§  282.11(a)(2)),  the  LEA  receives  the 
funds.  The  LEA  may,  of  course,  involve 
a  college,  through  contract,  in  providing 
program  services  within  the  entity  in 
question. 

Changes:  None. 

Comment:  One  commenter  requested 
that  the  territorial  government  in 
question,  rather  than  the  LEAs,  be 
named  as  recipients. 

Discussion:  The  governing  statute, 
section  1005(a)(3),  names  LEAs  as  the 
recipients  of  funds  under  this  program. 

Changes:  None. 

Comment:  One  commenter  asked  that 
the  four  States  of  the  Federated  States  of 
Micronesia  (Truk,  Kosrae,  Phonpei,  and 
Yap)  be  specifically  named  in  §  282.2  of 
the  regulations. 
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Discussion:  Section  282.2  provides 
that  an  LEA  in  each  of  the  named 
jurisdictions  is  eligible  to  apply.  The 
term  local  educational  agency  is  defined 
m  die  regulations.  Identifying  LEAs 
under  this  definition  is  a  matter  for  local 
resolution  in  consultation  with  the 
Department,  if  necessary,  rather  than  for 
Federal  determination  in  these 
regulations. 

Changes:  None. 

Section  282.13  Limitations  on  use  of 
funds 

Comment:  One  commenter  requested 
that  provision  be  made  for  use  of 
program  funds  for  construction  and 
repair  of  school  facilities. 

Discussion:  Section  1005(a)(3)  limits 
the  use  of  funds  to  direct  educational 
services.  For  this  reason,  the  regulations 
in  §  282.13(b)(3)  prohibit  the  use  of 
funds  for  construction,  remodeling,  or 
repair.  However,  the  Secretary  believes 
that  section  1005(a)(3)  can  be 
interpreted  to  permit  minor  remodeling 
and  repair  where  necessary  to  facilitate 
the  provision  of  direct  educational 
services  under  a  project.  The  Secretary 
believes  that  the  program  objectives 
would  be  served  by  affording  recipients 
the  flexibility  to  use  program  funds  for 
minor  remodeling  and  repair  for  this 
ose. 

anges:  Section  282.13(b)(3)  has 
been  revised  to  provide  for  the  limited 
use  of  program  funds  for  minor 
remodeling  and  repair,  if  necessary  to 
provide  direct  services. 

Section  282.15  Services  to  private 
school  children 

Comment:  One  commenter  requested 
clarification  as  to  whether  an  LEA  may 
arrange  for  the  participation  of  private 
school  children  in  activities  assisted 
under  this  program. 

Discussion:  Section  1005(a)(3),  which 
provides  the  statutory  authority  for  the 
Territories  and  Freely  Associated  States 
Educational  Grant  Program,  is  contained 
in  the  chapter  1  statute.  However, 
section  1005(a)(3)  permits  an  LEA  that 
receives  program  funds  to  use  the  funds 
for  a  variety  of  purposes  not  confined  to 
chapter  1.  See  section  1005(a)(3)(C)  and 
§  282.11  of  these  regulations.  For 
example,  program  funds  may  be  used 
for  activities  consistent  with  the 
purposes  of  chapter  2  of  title  I  of  the 
Act,  the  Adult  Education  Act,  the 
Individuals  with  Disabilities  Education 
Act,  the  Library  Services  and 
Construction  Act,  or  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Education  Act,  as  well  as  teacher 
training,  curriculum  development, 
instructional  materials,  or  general 
school  improvement  and  reform.  The 
activities  for  which  program  funds  may 


be  used  include  activities  in  which 
private  school  children  normally 
participate  under  the  applicable 
program  laws.  For  example,  funds  under 
section  1005(a)(3)  may  be  used  for 
“activities  consistent  with  the  purposes 
of’  chapter  1.  See  §  282.11(a)(1). 

Under  section  1017  of  the  Act, 
chapter  1  benefits  are  made  available  to 
private  school  children  on  an  equitable 
basis.  Serving  private  school  children  is 
thus  clearly  “consistent  with  the 
purpose  of’  chapter  1.  Accordingly, 
section  1005(a)(3)  can  be  viewed  as 
authorizing  an  LEA  (in  the  relevant 
Territory  or  Freely  Associated  State)  to 
provide  services  to  private  school 
children  if  it  uses  section  1005(a)(3) 
funds  for  chapter  1  activities  under 
§  282.11(a)(1)  of  the  regulations.  A 
similar  analysis  applies  to  other 
activities  listed  in  §  282.11(a)(1),  (3)  and 
(5).  Moreover,  the  activities  listed  in 
§  282.11(b)-(e)  are  generally  assisted 
under  Federal  education  statutes,  such 
as  chapter  2  of  title  I  of  the  Act,  calling 
for  the  equitable  participation  of  private 
school  children. 

Under  these  circumstances,  if  the 
statutory  authority  for  the  activity  in 
question  provides  for  the  participation 
of  private  school  children,  the  Secretary 
interprets  section  1005(a)(3)  as 
authorizing  (but  not  requiring)  the 
participation  of  private  school  children 
if  the  activity  is  carried  out  by  an  LEA 
with  program  funds.  The  Secretary  does 
not  believe  that  Congress  intended  to 
prohibit  the  equitable  participation  of 
private  school  children  in  Federally 
assisted  activities  if  carried  out  in  the 
Territories  or  Freely  Associated  States — 
jurisdictions  where  private  schools 
contribute  substantially  to  the  provision 
of  elementary  and  secondary  education. 
These  services  must,  of  course,  be 
provided  by  the  grantee  in  a  manner 
comparable  to  that  called  for  under  the 
relevant  Federal  program  statutes  in 
order  to  ensure  consistency  with  law. 

Changes:  A  new  §  282.15  has  been 
added  to  reflect  this  interpretation. 
Sections  282.31-282.34  Grant 
procedures 

Comment:  A  number  of  commenters 
requested  clarification  of  the  process  for 
review  of  applications  and  the  role  of 
PREL  in  that  process.  The  commenters 
raised  matters  such  as  the  criteria  to  be 
used  by  PREL,  the  type  of  reviewers  to 
be  selected  by  PREL,  and  the  effect  of 
PREL’s  recommendations.  One 
commenter  suggested  that  applications 
be  submitted  directly  to  the  Department 
rather  than  through  PREL. 

Discussion:  The  basic  role  of  PREL  in 
the  administration  of  this  program  is 
established  by  section  1005(a)(3). 


Section  1005(a)(3)(A)  states  that  the 
“Pacific  Regional  laboratory  in 
Honolulu,  Hawaii  *  *  *  shall  conduct  a 
competition  for  grants  under  the 
program.’’ 

Subpart  C  of  the  final  regulations 
describes  the  review  process.  PREL 
must  receive  and  review  applications. 
PREL  must  also  apply  the  selection 
criteria  in  §  282.35  (see  §§  282.32(c)  and 
282.34(b)).  PREL  has  wide  latitude  in 
selecting  reviewers  but  must  provide  to 
the  Secretary  a  plan  describing  how  the 
review  will  be  conducted.  The 
Department  anticipates  that  this  plan 
will  discuss  the  types  of  reviewers  to  be 
selected  in  terms  of  background  and 
experience.  Moreover,  §  282.32(a)  of  the 
regulations,  as  revised  in  response  to 
comments,  requires  PREL  to  consult 
with  Territories  and  Freely  Associated 
States  regarding  the  plan,  a  provision 
that  should  provide  an  opportunity  for 
input  regarding  reviewer  selection. 

The  recommendations  of  PREL  are 
considered  by  the  Secretary  in 
determining  awards.  The  Secretary 
reviews  these  recommendations  and 
makes  the  final  determination.  The 
Department  does  not  expect  to  conduct 
a  duplicate  application  process,  but 
rather  to  review  the  recommendations  of 
PREL  and  underlying  documentation. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  eligible  entities  have  an 
opportunity  to  comment  on  PREL’s  plan 
for  review,  called  for  by  §  282.32(a). 

Discussion:  The  Secretary  believes 
that  this  suggestion  will  advance 
broader  participation  in  the 
development  of  the  plan  by  the  affected 
entities. 

Changes:  Section  282.32(a)  has  been 
changed  to  require  PREL  to  consult  with 
the  Territories  and  Freely  Associated 
States  before  it  submits  its  plan  to  the 
Department. 

Section  282.21  LEA  applications 

Comment:  A  number  of  comments 
that  were  received  informally  during  the 
comment  period  recognized  the  need  for 
greater  coordination  among  educational 
agencies  and  institutions  within  each  of 
the  Territories  and  Freely  Associated 
States  in  developing  program 
applications. 

Discussion:  The  Secretary  believes 
that  there  is  a  need  for  greater 
coordination  by  LEAs  in  the 
development  of  program  applications 
and  that  this  coordination  will  enhance 
the  effective  use  of  program  funds. 

Changes:  Section  282.21(b)  has  been 
revised  to  require  coordination  by  an 
LEA  with  other  appropriate  educational 
agencies,  organizations,  and  institutions 
that  are  in  the  relevant  entity  and  that 
serve  the  LEA’s  area. 
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Section  282.36  Equitable  geographic 
distribution 

Comment:  Several  commenters  urged 
that  grants  under  this  program  be  made 
in  equal  shares  tc  eligible  entities. 

Discussion:  The  governing  law 
requires  that  grants  under  this  program 
be  "competitive  grants”.  The  regulations 
are  designed  to  carry  out  this 
requirement.  A  regulatory  provision 
calling  for  equal  shares  to  the  eligible 
entities  would  be  inconsistent  with  the 
competition  requirement  in  the  statute. 

It  might  also  defeat  the  program’s 
purpose  of  targeting  funds  where  they 
are  most  needed  and  can  be  used  most 
effectively.  The  equitable  geographic 
distribution  requirement  permits  PREL. 
in  making  its  recommendations,  to  take 
into  account  appropriate  factors  in  light 
of  local  conditions  and  local  input  in 
accordance  with  the  statute. 

Changes:  None. 

Comment:  One  commenter  asked 
whether  the  equitable  geographic 
distribution  provision  in  §  282.36  takes 
into  account  demographics. 

Discussion:  The  Secretary 
understands  the  commenter  to  ask 
whether  population  is  one  of  the  factors 
that  could  be  taken  into  account  under 
§  282.36.  This  factor,  among  others, 
could  be  taken  into  account  in  applying 
that  section. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  each  entity  be 
guaranteed  a  project 

Discussion:  Section  1005(a)(3) 
requires  competition  for  grants  among 
LEAs  in  the  Territories  and  Freely 
Associated  States.  The  Department 
believes  that  this  provision  prohibits  an 
absolute  guarantee  of  a  project  to  each 
Territory  and  Freely  Associated  State. 

The  regulations  do  provide  for 
equitable  geographic  distribution 
(§  282.36).  This  should  operate  in  a  way 
to  reflect  the  considerations  raised  by 
the  commenter  within  the  framework  of 
the  statute. 

Changes:  None. 

Section  282.41  Fiscal  agents 

Comment:  Several  commenters 
questioned  the  wisdom  of  §  282.41  in 
authorizing  PREL  to  serve  as  a  fiscal 
agent.  The  commenters  recommended 
the  elimination  of  this  provision  to 
avoid  the  appearance  of  a  conflict  of 
interest. 

Discussion:  The  Secretary  believes 
that  accountability  for  program  funds 
was  a  major  concern  of  the  Congress  in 
the  enactment  of  section  1005(a)(3)  and 
that  accountability  is  essential  if  this 
program  is  to  be  administered 
successfully.  The  use  of  a  fiscal  agent  by 


a  grantee  is  one  means,  although  not  the 
exclusive  means,  of  assisting  a  grantee 
to  maintain  accountability.  The  use  of  a 
fiscal  agent  may  facilitate  the 
establishment  of  an  audit  trail  and  may 
otherwise  assist  a  grantee  in  accounting 
for  funds,  as  well  as  in  saving  time  and 
expense  in  responding  to  audit  requests. 
The  distances  involved  in  monitoring 
grants  in  the  region  also  warrant  special 
consideration. 

For  these  reasons,  the  regulations 
included  provisions  for  the  use  of  a 
fiscal  agent.  The  regulations  also  stated 
that  PREL  could,  at  the  discretion  of  a 
grantee,  be  used  as  a  fiscal  agent,  thus 
providing  grantees  desiring  to  use  a 
fiscal  agent  with  an  alternative  that  was 
available,  convenient,  knowledgeable, 
and  relatively  inexpensive.  Given  its 
role  in  the  region,  PREL  is  in  a  position 
to  provide  this  form  of  technical 
assistance.  However,  the  section  has 
been  revised  to  respond  to  the  concern 
of  commenters  regarding  the  appearance 
of  conflict  of  interest  without 
precluding  the  use  of  PREL  as  a  fiscal 
agent  where  it  would  serve  the  interest 
of  accountability.  It  is  believed  that 
§  282.41,  as  revised,  addresses  the 
observations  of  commenters  and  is  in 
keeping  with  the  broad  role  given  PREL 
by  Congress  in  section  1005(a)(3). 

Changes:  The  section  is  revised  to 
provide  for  the  use  of  PREL  as  a  fiscal 
agent  for  a  grantee,  but  only  if  PREL  is 
selected  by  the  Department  to  serve  in 
that  role.  A  change  is  also  made  in 
§  282.32  (e)  and  (f)  to  strengthen  other 
provisions  regarding  accountability.  In 
this  connection,  reference  is  made  to  the 
provisions  in  EDGAR  relating  to 
accountability,  including  34  CFR  80.20. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
regulations  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  These  regulations  are  intended 
to  implement  statutory  provisions  and 
are  designed  to  provide  maximum 
flexibility  in  the  administration  of  this 
program. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  A tit  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 


Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.256  Territories  and  Freely 
Associated  States  Educational  Grant 
Program.) 

List  of  Subjects  in  34  CFR  Part  282 

Education,  Elementary  and  secondary 
education,  Grant  programs — education. 

Dated:  November  16, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  part  282  to  read  as  follows: 

PART  282 — TERRITORIES  AND 
FREELY  ASSOCIATED  STATES 
EDUCATIONAL  GRANT  PROGRAM 

Subpart  A— General 

Sec. 

282.1  What  is  the  Territories  and  Freely 
Associated  States  Educational  Grant 
Program? 

282.2  Who  is  eligible  to  receive  a  grant? 

282.3  What  regulations  apply  to  the 
program? 

282.4  What  definitions  apply  to  the 
program? 

Subpart  B — What  Kinds  of  Projects  Dose 
the  Secretary  Assist  Under  This  Program? 

282.11  What  activities  are  eligible  for 
assistance? 

282.12  What  school  improvement  and 
reform  activities  may  the  grantee 
conduct  under  §  282.11(e)? 

282.13  What  limitations  apply  to  the  use  of 
funds  under  this  program? 

282.14  What  priorities  may  the  Secretary 
establish? 

282.15  What  services  may  be  made 
available  to  private  school  children? 

Subpart  C — How  Does  One  Apply  for  a 
Grant? 

282.21  How  does  a  local  educational  agency 
apply  for  a  grant  under  this  program? 

Subpart  O— Does  the  Secretary  Make  a 
Grant? 

282.31  How  is  a  competition  for  an  award 
conducted  for  this  program? 

282.32  How  does  PREL  conduct  a 
competition? 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


5177 


282.33  How  does  the  Secretary  select 
applications  for  funding? 

282.34  How  does  the  Secretary  evaluate  an 
application? 

282.35  What  selection  criteria  does  the 
Secretary  use? 

282.36  To  what  extent  is  equitable 
geographic  distribution  considered? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

282.40  Do  applicable  laws  and  regulations 
govern  LEAs  that  receive  grants? 

282.41  May  a  grantee  use  a  fiscal  agent? 

282.42  Under  what  circumstances  does  the 
Secretary  make  continuation  awards? 

282.43  What  reports  may  the  Secretary 
require? 

Authority:  20  U.S.C.  2711(a)(3),  unless 
otherwise  noted. 

Subpart  A— General 

$282.1  What  is  the  Territories  and  Freely 
Associated  States  Educational  Grant 
Program? 

The  Territories  and  Freely  Associated 
States  Educational  Grant  Program  is 
designed  to  provide  financial  assistance 
in  the  form  of  competitive  grants  to 
local  educational  agencies  (LEAs)  in 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Palau,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands.  The  grants  may  be 
used  for  educational  purposes  as 
described  in  §  282.11. 

(Authority:  20  U.S.C.  2711(a)(3)) 

$  282.2  Who  to  eligible  to  receive  a  grant? 

A  local  educational  agency  (LEA)  in 
any  one  of  the  following  jurisdictions  is 
eligible  to  receive  a  grant. 

(a)  Guam. 

(b)  American  Samoa. 

(c)  The  Commonwealth  of  the 
Northern  Mariana  Islands. 

(d)  Palau. 

(e)  The  Federated  States  of 
Micronesia. 

(f)  The  Republic  of  the  Marshall 
Islands. 

(Authority:  20  U.S.C  2711(a)(3)) 

§282.2  What  regutotiona  apply  to  the 
program? 

The  following  regulations  apply  to  the 
Territories  and  Freely  Associated  States 
Educational  Grant  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  75  (Direct  Grant 
Programs),  except  that  34  CFR  75.720(b) 
regarding  the  frequency  of  certain 
reports  does  not  apply. 

(2)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 


(4)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  282. 
(Authority:  20  U.S.C.  2711(a)(3)) 

$  282.4  What  definitions  apply  to  the 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  part  77: 

Applicant,  Application,  Department, 

EDGAR,  Grantee,  Grants,  Project, 

Secretary 

(Authority:  20  U.S.C  2711(a)(3)) 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Freely  Associated  State  means  (1)  the 
Federated  States  of  Micronesia,  (2)  the 
Republic  of  the  Marshall  Islands,  and  (3) 
Palau  if  its  Compact  of  Free  Association 
is  approved  in  accordance  with  law. 

Local  educational  agency  (LEA) 
means  a  public  board  of  education  or 
other  public  authority  legally 
constituted  within  a  Territory  or  Freely 
Associated  State  for  either 
administrative  control  or  direction  of,  or 
to  perform  a  service  function  for,  public 
elementary  or  secondary  schools  in  a 
city  school  district  or  other  political 
subdivision  of  a  Territory  or  Freely 
Associated  State,  or  a  combination  of 
school  districts  as  are  recognized  in  a 
Territory  or  Freely  Associated  State  as 
an  administrative  agency  for  its  public 
elementary  or  secondary  schools.  The 
term  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  direction  of 
a  public  elementary  or  secondary 
school. 

National  Education  Goals  means  the 
following  goals  to  be  achieved  by  the 
year  2000: 

(1)  All  children  will  start  school  ready 
to  learn. 

(2)  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

(3)  Students  will  leave  grades  four, 
eight,  and  twelve  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  and  geography,  and 
every  school  will  ensure  that  all 
students  learn  to  use  their  minds  well, 


so  that  they  may  be  prepared  for 
responsible  citizenship,  further 
learning,  and  productive  employment  in 
our  modem  economy. 

(4)  Students  will  lie  first  in  the  world 
in  science  and  mathematics 
achievement. 

(5)  Every  adult  will  be  literate  and 
will  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

(6)  Every  school  will  be  free  of  drugs 
and  violence  and  will  offer  a  disciplined 
environment  conducive  to  learning. 

PREL  means  the  Pacific  Region 
Educational  Laboratory  in  Honolulu, 
Hawaii,  or  its  successor. 

Territory  means  (1)  Guam,  (2) 
American  Samoa,  (3)  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  (4)  Palau  until  its  Compact 
of  Free  Association  is  approved  in 
accordance  with  law. 

(Authority:  20  U.S.C.  2711(a)(3)) 

Subpart  B — What  Kind#  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

$282.11  What  activities  are  eligible  for 
assistance? 

Under  this  program,  the  Secretary 
awards  grants  for  projects  to — 

(a)  Conduct  activities  consistent  with 
the  purposes  of — 

(1)  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965, 
including  chapter  1,  which  includes  the 
Even  Start  program,  and  chapter  2  of 
that  title; 

(2)  The  Adult  Education  Act; 

(3)  The  Individuals  with  Disabilities 
Education  Act; 

(4)  The  Library  Services  and 
Construction  Act;  or 

(5)  The  Dwight  D.  Eisenhower 
Mathematics  and  Science  Education 
Act; 

(b)  Develop  and  provide  preservice 
and  inservice  training  for  elementary 
and  secondary  school  teachers; 

(c)  Develop  curricula; 

(d)  Develop  and  acquire  instructional 
materials;  or 

(e)  Develop  and  conduct  general 
school  improvement  and  reform 
activities. 

(Authority:  20  U.S.C.  2711(a)(3)) 

$282.12  What  school  Improvement  and 
reform  activitiee  may  a  grantee  conduct 
under  $282.1 1(e)? 

The  following  illustrates  the  types  of 
school  improvement  and  reform 
activities  that  a  grantee  may  conduct 
with  funds  under  this  program: 

(a)  The  establishment  of  skill  centers 
to  provide  job  skills  diagnosis  and 
referral  services. 
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(b)  The  planning,  design,  and 
operation  of  model,  innovative  schools 
that— 

(1)  Employ  the  most  effective  methods 
of  teaching  and  learning; 

(2)  Use  tne  latest  educational 
technologies;  and 

(3)  Are  specially  tailored  to  meet  the 
educational  needs  of  the  children  in  the 
area  to  be  served. 

(c)  The  establishment  of  academies  to 
provide  intensive  training  for  school 
leaders  and  principals  in  instructional 
leadership,  school-based  management, 
effective  school  reform  strategies,  and 
implementation  of  school-level 
accountability  mechanisms. 

(d)  The  establishment  of  academies 
for  teachers  to  ensure  they  possess  the 
knowledge  and  skills  to  help  students 
meet  high  standards  for  academic 
achievement  in  the  five  core  academic 
disciplines  listed  in  the  National 
Education  Goals. 

(e)  Preschool  programs  that  will 
enable  disadvantaged  and  disabled 
children  to  have  access  to  high  quality 
programs  that  help  prepare  them  for 
school. 

(f)  Programs  designed  to  strengthen 
the  knowledge  and  skills  of  elementary 
and  secondary  students  in  English, 
mathematics,  science,  history,  and 
geography. 

(g)  Programs  that  involve  families, 
communities,  and  businesses  in  the 
planning  and  operation  of  educational 
programs  for  children. 

(h)  Programs  to  enhance  parental 
educational  choice. 

(i)  Other  programs  to  advance  the 
National  Education  Goals  or  other 
comprehensive  educational  goals  or 
priorities  established  by  the  relevant 
Territory,  Freely  Associated  State,  or 
LEA. 

(Authority:  20  U.S.G  2711(a)(3)) 

§262.13  What  limitations  apply  to  the  use 
of  funds  under  this  program? 

(a)  A  grantee  may  use  funds  available 
under  this  part  only  to  provide  direct 
educational  services. 

(b)  For  the  purposes  of  this  part,  direct 
educational  services — 

(1)  Means  activities  that  are  designed 
to  improve  student  achievement  or  the 
quality  of  education; 

(2)  Includes  instructional  services  for 
students  and  teacher  training; 

(3)  Does  not  include  construction,  but 
includes  minor  remodeling  or  repair  if 
the  minor  remodeling  or  repair — 

(i)  Is  necessary  to  provide  direct 
services; 

(ii)  Does  not  exceed  10  percent  of  the 
amount  of  the  grant;  and 

(iii)  Is  specifically  approved  by  the 
Secretary. 


(Authority:  20  U.S.G  2711(a)(3)) 

§282.14  Whet  priorities  may  th«  Secretary 
establish? 

(a)  The  Secretary  may  establish  as  a 
priority,  in  any  fiscal  year,  one  or  more 
of  the  activities  contained  in  §§  282.11 
and  282.12. 

(b)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 

Federal  Register. 

(Authority:  20  U.S.C.  2711(a)(3)) 

§282.15  What  services  may  be  made 
available  to  privets  school  children? 

(a)  A  grantee  may  provide  services  to, 
or  for  the  benefit  of,  children  in  private 
schools  under  this  program  if  the 
grantee  is  carrying  out  activities 
described  in  §  282.11(a)  (1),  (3),  and  (5) 
and  §  282.11  (b)  through  (e). 

(b)  If  the  grantee  provides  services  to, 
or  for  the  benefit  of,  private  school 
children,  it  must  do  so  in  a  manner 
comparable  to  that  under  which  these 
services  are  provided  pursuant  to  the 
activity  in  question  when  carried  out 
pursuant  to  an  authorization  statute 
specified  in  §  282.11(a)  (1),  (3),  and  (5). 

Example:  Pursuant  to  §  282.11(a)(1),  8n 
LEA  under  this  program  carries  out  activities 
consistent  with  the  purposes  of  Chapter  1  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended.  Under 
chapter  1,  private  school  children  receive 
services  on  an  equitable  basis.  Private  school 
children  may  be  served  under  the  chapter  1 
activity  carried  out  by  the  LEA  with  funds 
under  this  program.  The  services  may  be 
provided  in  a  manner  comparable  to  that 
under  which  they  would  be  provided  under 
chapter  1. 

Subpart  C — How  Does  One  Apply  for  a 
Grant? 

§282.21  How  does  a  local  educational 
agency  apply  for  a  grant  under  this 
program? 

(a)  In  order  to  compete  for  a  grant 
under  this  part,  an  LEA  shall  submit  an 
application  to  PREL  for  consideration. 
The  LEA  shall  submit  the  application  in 
accordance  with  deadlines  and  other 
administrative  procedures  established 
by  PREL. 

(b)  Prior  to  submission  of  the 
application,  the  LEA  shall,  through 
means  selected  by  it,  coordinate, 
regarding  the  development  of 
application,  with  appropriate 
educational  agencies,  institutions,  and 
organizations  that  are  in  the  Territory  or 
Freely  Associated  State  and  that  serve 
its  area. 

(Authority:  20  U.S.C.  2711(a)(3)) 


Subpert  O — How  Oom  the  Secretary 
Make  a  Grant? 

§282.31  How  is  a  competition  for  an  award 
conducted  for  thle  program? 

PREL  conducts  competitions  for 
awards  for  this  program  on  behalf  of  the 
Secretary. 

(Authority:  20  U.S.G  2711(a)(3)) 

§28242  Hour  does  PREL  conduct  a 
competition? 

To  conduct  a  competition  under  this 
program,  PREL  shall — 

(a)  Provide,  after  consultation  with 
the  Territories  and  Freely  Associated 
States,  a  plan  to  the  Secretary  describing 
how  the  review  will  be  conducted; 

(b)  Use  a  peer  review  system  to  review 
and  rate  applications  for  awards; 

(c)  Review  the  applications  in 
accordance  with  the  regulations  in  this 
part; 

(d)  Inform  the  Secretary  of  the  results 
of  the  review; 

(e)  Make  recommendations  to  the 
Secretary  regarding  the  award  of  grants 
and  the  adequacy  of  the  steps  taken  by 
each  applicant  for  which  a  grant  is 
recommended  to  ensure  accountability 
for  grant  funds  and  including  provisions 
in  34  CFR  80.20;  and 

(f)  Make  recommendations  to  the 
Secretary  regarding  monitoring  of 
grants. 

(Authority:  20  U.S.G  2711(a)(3)) 

§282.33  How  does  the  Secretary  salad 
applications  for  funding? 

In  determining  the  order  of  selection 
for  awards  under  this  program  the 
Secretary  considers — 

(a)  The  selection  criteria  in  §  282.35; 
and 

(b)  The  recommendations  of  PREL. 
(Authority:  20  U.S.G  2711(a)(3)) 

§282.34  How  dose  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  under  this  part 
on  the  basis  of  the  criteria  listed  in 

§  282.35.  The  Secretary  awards  a 
maximum  of  100  points  for  all  the 
criteria.  The  maximum  possible  score 
for  each  criterion  is  indicated  in 
parentheses  after  the  criterion. 

(b)  In  making  recommendations  to  the 
Secretary  with  respect  to  the  award  of 

a  grant  and  the  amount  to  be  awarded. 

-  PREL  shall  use  the  criteria  and 
additional  factors  included  in  this 
subpart. 

(Authority:  20  U.S.G  2711(a)(3)) 

§  282.35  What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 
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(a)  Educational  need.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  of  the  educational 
need  in  the  area  to  be  served  and  the 
extent  to  which  the  proposed  project  is 
likely  to  address  that  need  effectively, 
including — 

(1)  The  manner  in  which  the 
applicant  has  identified  the  educational 
need  to  be  addressed  by  the  project; 

(2)  The  relative  gravity  of  the 
educational  need  in  the  applicant  LEA 
as  compared  with  educational  need  in 
LEAs  in  other  Territories  and  Freely 
Associated  States; 

(3)  The  likely  effectiveness  of  the 
proposed  project  in  addressing  the  need 
on  a  basis  that  will  provide  sustained 
educational  benefits  throughout  the  area 
to  be  served  over  an  extended  period  of 
time;  and 

(4)  The  extent  to  which  the  proposed 
project  addresses  educational  goals  or 
priorities  as  established  by  the  relevant 
LEA,  Territory,  or  Freely  Associated 
State. 

(b)  Relationship  to  the  National 
Education  Goals.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  effectiveness  with  which 
the  proposed  project  will  further  the 
achievement  in  the  area  to  be  served  of 
one  or  more  of  the  National  Education 
Goals  and  of  other  comprehensive 
educational  goals  or  priorities 
established  by  the  relevant  LEA, 
Territory,  or  Freely  Associated  State  to 
be  served. 

(c)  Plan  of  Operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  adequacy  of  the  description  of 
the  services  to  be  provided; 

(2)  The  feasibility  of  the  scope  of  the 
project; 

(3)  The  quality  of  the  design  of  the 
project; 

(4)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that — 

(i)  Will  accomplish  the  purposes  of 
the  program; 

(ii)  Are  attainable  within  the  budget 
period,  given  the  project’s  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable; 
and 

(iv)  For  a  multi-year  project,  include 
specific  objectives  to  be  met,  during 
each  budget  period,  that  can  be  used  to 
determine  the  progress  of  the  project 
toward  meeting  its  intended  outcomes; 

(5)  The  extent  to  which  the  plan  is 
effective  and  ensures  proper  and 
efficient  administration  of  the  project; 

(6)  The  quality  of  the  applicant’s  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  and  intended 


outcome  during  the  period  of  Federal 
funding; 

(7)  How  the  applicant  will  ensure  diet 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition;  and 

(8)  The  extent  to  which  the  applicant 
will  coordinate  activities  with  other 
local  or  federally  funded  programs  or 
projects. 

(d)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(1)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (d)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(3)  In  applying  this  criterion,  the 
Secretary  takes  into  account  special 
circumstances  that  may  affect  the  ability 
of  an  applicant  to  recruit  experienced  or 
highly  credentialed  personnel. 

(f)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant’s  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes; 

(3)  To  the  extent  possible,  will 
produce  objective  and  quantifiable  data; 
and 

(4)  Take  into  account  responses  to  the 
project  fiom  parents,  teachers  and  other 


community  members  in  the  area  to  be 

served. 

(CrossHmference:  See  34  CFR  75.590 
Evaluation  by  the  grantee.) 

(g)  Commitment  and  capacity.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant’s 
commitment  to  the  effective  operation 
of  the  project,  and  the  likelihood  of  the 
applicant’s  continued  efforts  to  carry 
out  the  project  when  Federal  assistance 
under  this  part  ends. 

(Authority:  20  U.S.G  2711(a)(3)) 

$282.36  To  what  extent  is  equitable 
geographic  distribution  considered? 

In  determining  whether  to  make  an 
award  and  in  determining  the  amount  of 
the  award,  the  Secretary  considers  the 
extent  to  which  approval  of  the  . 
application  will  contribute  to  a  fair  and 
equitable  geographic  distribution  of 
funds  and  services  under  this  program 
among  the  LEAs  in  the  Territories  and 
Freely  Associated  States. 

(Authority:  20  U.S.G  2711(a)(3)) 

Subpart  E— What  Conditions  Must  be 
Met  by  a  Grantee? 

$282.40  Do  applicable  laws  and 
regulations  govern  LEAs  that  receive 
grants? 

An  LEA  in  a  Territory  or  a  Freely 
Associated  State  that  receives  a  grant 
under  this  program  is  subject  to  all  laws, 
regulations,  and  requirements 
applicable  to  this  program. 

(Authority:  20  U.S.G  2711(a)(3);  Pub.  L.  99- 
239,  section  105(a)) 

$  282.41  May  a  grantee  use  a  fiscal  agent? 

(a)  A  grantee  may  contract  to  use  a 
fiscal  agent  in  the  financial 
administration  of  the  grant. 

(b)  The  grantee  may  use  grant  funds 
to  reimburse  a  fiscal  agent  only  for 
direct  costs  in  carrying  out  the  duties  of 
a  fiscal  agent. 

(c)  The  Department  may  select  a  fiscal 
agent  for  a  grantee. 

(d)  PREL  may  serve  as  a  fiscal  agent 
only  if  selected  by  the  Department. 
(Authority:  20  U.S.G  2711(a)(3)) 

$  282.42  Under  whet  circumstances  does 
the  Secretary  make  continuation  awards? 

(a)  The  Secretary  may  make  a 
continuation  award  for  a  budget  period 
after  the  first  budget  period  of  an 
approved  multi-year  project  under  this 
program,  if — 

(1)  The  conditions  in  34  CFR 
75.253(a)  are  met;  and 

(2)  Any  evaluation  of  the  project  that 
has  been  conducted  indicates  that  the 
continuation  of  the  project  will  lead  to 
sustained  educational  improvement  in 
the  area  to  be  served. 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


5180 


(b)  In  determining  whether  to  make  a 
continuation  award,  the  Secretary 
requests  and  takes  into  account  the 
recommendations  of  PREL. 

(Authority:  20  U.S.C.  2711(a)(3)) 

§282.43  What  reports  may  the  Secretary 
require? 

The  Secretary  may  require  a  grantee  to 
submit  reports  containing  information 
the  Secretary  finds  necessary  to  carry 
out  the  Secretary’s  functions  under  this 
program. 

(Authority:  20  U.S.C.  2711(a)(3)) 

Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations. 

Appendix 

The  following  paragraphs  response  to 
questions  raised  during  the  development  of 
the  regulations  for  this  program  that  are  not 
specifically  addressed  in  34  CFR  part  282. 

1.  May  two  or  more  local  educational 
agencies  apply  as  a  group  or  consortium? 

Two  or  more  local  educational  agencies 
may  apply  as  a  group  for  a  grant  under  this 
program.  Group  applications  must  comply 
with  the  regulations  in  §§  75.127-75.129  of 


EDGAR.  Under  these  regulations,  if  a  group 
of  LEAs  applies  for  a  grant,  the  members  of 
the  group  must  either  designate  one  member 
of  the  group  to  apply  for  the  grant  or 
establish  a  separate  LEA  to  apply  for  the 
grant.  The  members  of  the  group  must  enter 
into  an  agreement  meeting  the  requirements 
of  §  75.128(b)  of  EDGAR.  The  applicant  for 
the  group  is  the  grantee  and  is  legally 
responsible  for  the  use  of  all  grant  funds  and 
ensuring  that  the  project  is  carried  out  by  the 
group  in  accordance  with  Federal 
requirements.  Each  member  of  the  group  is 
legally  responsible  to  carry  out  the  activities 
it  agrees  to  perform  and  use  the  funds  that 
it  receives  under  the  group  agreement  in 
accordance  with  Federal  requirements  that 
apply  to  the  grant. 

2.  What  are  the  contents  of  an  application 
that  an  LEA  must  submit? 

The  Secretary  will  prepare  an  application 
package  describing  the  contents  of  the 
application.  Sections  75.111-75.117  of 
EDGAR  describe  the  information  required  to 
be  included  in  the  application.  In  general,  an 
applicant  must  be  prepared  to  describe  the 
project,  the  key  personnel,  the  resources,  and 
the  evaluation  plan,  and  must  assure 
compliance  with  appropriate  requirements  of 
lawt  The  applicant  must  aiso  include  a 
proposed  project  period  and  a  timeline,  and 


must  demonstrate  the  applicant’s  capability 
to  conduct  the  project. 

In  addition,  the  Secretary  anticipates  that 
an  applicant  will  be  required  to  describe  how 
the  applicant’s  project  will  make  progress 
towards  achieving  one  or  more  of  the 
National  Education  Goals  and  other  priorities 
of  the  applicant. 

3.  What  financial  reports  will  a  grantee  be 
required  to  submit? 

Section  80.41  of  EDGAR  describes  a 
grantee’s  financial  reporting  requirements.  A 
grantee  shall  submit  quarterly  financial  status 
reports. 

4.  What  is  the  length  of  the  project  and 
budget  periods? 

The  Secretary  approves  a  project  period  of 
up  to  36  months  and  a  budget  period  of  not 
more  than  12  months  for  a  grant  under  this 
program.  Section  75.118  of  EDGAR  contains 
regulations  regarding  applications  for 
continuation  awards. 

5.  What  is  the  role  of  PREL  in  the 
consideration  of  applications  for 
continuation  awards? 

The  Secretary  consults  with  PREL  with 
respect  to  the  making  of  these  awards. 
(Authority:  20  U.S.C.  2711(a)(3)) 

(FR  Doc.  93-1133  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4553-1J 

Coastal  Nonpoint  Source  Pollution 
State  Program  Guidance  Documents 

AGENCIES:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce  and  Environmental 
Protection  Agency  (EPA). 

ACTION:  Notice  of  availability  of  final 
guidance  documents. 

SUMMARY:  Section  6217  of  the  Coastal 
Zone  Act  Reauthorization  Amendments 
of  1990  (CZARA)  requires  States  with 
federally  approved  coastal  zone 
management  programs  to  develop 
Coastal  Nonpoint  Pollution  Control 
Programs  to  be  approved  by  NOAA  and 
EPA.  The  State  coastal  nonpoint 
programs  are  to  be  jointly  implemented 
by  State  coastal  zone  management  and 
nonpoint  source  agencies.  Pursuant  to 
section  6217,  EPA  and  NOAA  are  today 
publishing  two  guidance  documents  to 
assist  States  in  developing  those  coastal 
nonpoint  programs. 

First,  under  section  6217(g),  EPA  is 
publishing  guidance  specifying 
management  measures  to  control 
nonpoint  source  pollution  from  the 
following  sources:  agriculture, 
silviculture,  urban  runoff, 
hydromodification,  and  marinas.  The 
guidance  also  includes  management 
measures  that  generally  provide  other 
tools  available  to  address  nonpoint 
pollution;  these  tools  include  wetlands 
protection,  riparian  areas,  and  vegetated 
treatment  systems.  Pursuant  to  section 
6217(b),  the  management  measures 
specified  in  State  coastal  nonpoint 
pollution  control  programs  must  be  “in 
conformity”  with  this  guidance. 

Second,  EPA  and  NOAA  are  jointly 
publishing  guidance  on  the 
development  and  approval  of  state 
coastal  nonpoint  pollution  control 
programs.  These  programs  will  be 
implemented  through  state  coastal  zone 
management  programs,  approved  by 
NOAA,  and  nonpoint  source  control 
management  programs,  approved  by 
EPA. 

DATES:  State  coastal  nonpoint  pollution 
control  programs  must  be  submitted  to 
NOAA  and  EPA  for  approval  by  July  19, 
1995.  Therefore,  EPA's  guidance 
specifying  management  measures  to 
control  nonpoint  pollution  will  be 
effective  immediately.  As  guidance  and 
therefore  a  statement  of  policy,  the 


management  measures  guidance  is  not 
subject  to  the  requirement  under  5 
U.S.C.  section  553(d)  that  thirty  days 
elapse  from  the  date  of  publication 
before  the  document  becomes  effective. 
Moreover,  EPA  believes  it  also  has  good 
cause  to  make  the  management 
measures  guidance  effective 
immediately.  First,  CZARA  section 
6217(a)  explicitly  requires  States  to 
submit  their  programs  to  NOAA  and 
EPA  "[njot  later  than  30  months  after 
the  date  of  the  publication  of  final 
guidance  under  subsection  (g)  of  this 
section.”  An  immediate  effectiveness 
date  of  this  guidance  thus  fulfills  this 
statutory  requirement.  Second,  CZARA 
requires  NOAA  and  EPA  to  withhold  on 
an  automatic  basis  certain  grant  funds, 
starting  in  the  fiscal  year  1996,  from 
States  failing  to  submit  an  approvable 
program.  Delay  in  the  effectiveness  of 
this  guidance  means  that  States  will 
have  less  time  to  submit  an  approvable 
program  and  the  Agencies  will  have  less 
time  to  determine  whether  they  are  in 
fact  approvable,  thereby  conceivably 
jeopardizing  States’  grants  for  FY  96. 
Finally,  this  guidance  was  to  be 
published  on  May  5, 1992;  commencing 
the  thirty-month  clock  immediately 
better  reflects  the  statute’s  timeframes. 
ADDRESSES:  Copies  of  the  program 
approval  and  development  guidance 
and  response  to  comments  on  the 
proposed  program  guidance  may  be 
obtained  from  Marcella  Jansen,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Oceanic  and 
Atmospheric  Administration,  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC  20235.  Copies  of  both  the  program 
approval  and  development  guidance 
and  EPA’s  guidance  specifying 
management  measures  to  control  coastal 
nonpoint  pollution  are  available  from 
Ann  Beier,  Assessment  and  Watershed 
Protection  Division  (WH-553),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Copies  of  the  final  economic  analyses, 
the  regulatory  impact  analysis,  and 
response  to  comments  documents  are 
also  available  from  EPA  at  the  same 
address.  Copies  of  the  guidance 
documents  and  accompanying  analyses 
are  also  available  for  public  inspection 
and  copying  during  normal  business 
hours  at:  Coastal  Zone  Information 
Center,  NOAA,  room  729, 1825 
Connecticut  Avenue,  NW.,  Washington, 
DC  20235  and  at  the  Public  Information 
Reference  Unit,  U.S.  Environmental 
Protection  Agency,  room  2404  (rear), 
401  M  St.  SW..  Washington,  DC  20460. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services.  Copies  of  these 


documents  are  also  available  for  review 
in  the  EPA  Regional  Office  libraries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Beier  (EPA)  at  (202)  260-7085,  or 
Marcella  Jansen  (NOAA)  at  (202)  606- 
4181. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

1.  What  Is  Nonpoint  Source  Pollution ? 

Nonpoint  source  pollution  generally 
results  from  land  runoff,  precipitation, 
atmospheric  deposition,  drainage, 
seepage,  or  hydrologic  modification. 
Technically,  the  term  "nonpoint 
source”  is  defined  to  mean  any  source 
of  water  pollution  that  does  not  meet 
the  legal  definition  of  “point  source”  in 
section  502(14)  of  the  Clean  Water  Act. 
That  definition  states  that  the  term 
“point  source”;  means  any  discernible, 
confined  and  discrete  conveyance, 
including  but  not  limited  to  any  pipe, 
ditch,  channel,  tunnel,  conduit,  well, 
discrete  fissure,  container,  rolling  stock, 
concentrated  animal  feeding  operation, 
or  vessel  or  other  floating  craft,  from 
which  pollutants  are  or  may  be 
discharged.  This  term  does  not  include 
agricultural  stormwater  discharges  and 
return  flows  from  irrigated  agriculture. 

Although  diffuse  runoff  is  generally 
treated  as  a  nonpoint  source,  runoff  that 
enters  and  is  discharged  from 
conveyances  such  as  those  described 
above  are  point  sources  and  subject  to 
the  permitting  requirements  of  the  Clean 
Water  Act.  In  contrast,  nonpoint  sources 
are  not  subject  to  federal  permit 
requirements.  The  distinction  between 
nonpoint  sources  and  diffuse  point 
sources  is  sometimes  blurry.  Therefore, 
at  several  points  in  the  management 
measures  guidance,  EPA  provides 
detailed  discussions  to  help  the  reader 
discern  whether  a  particular  source  is  a 
point  source  or  a  nonpoint  source. 

2.  Current  National  To  Control 
Non  point  Pollution 

a.  Nonpoint  Source  Program 

During  the  first  fifteen  years  of  the 
national  program  to  abate  and  control 
water  pollution,  EPA  and  the  States 
focused  most  of  their  water  pollution 
control  activities  upon  traditional 
“point  sources”,  such  as  discharges 
through  pipes  from  sewage  treatment 
plants  and  industrial  facilities.  These 
point  sources  are  regulated  by  EPA  and 
the  States  through  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  program  established  by 
section  402  of  the  Clean  Water  Act. 
Discharges  of  dredged  and  fill  materials 
into  wetlands  are  also  regulated  by  the 
U.S.  Army  Corps  of  Engineers  and  EPA 
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under  section  404  of  the  Clean  Water 
Act. 

As  a  result  of  the  above  activities,  the 
nation  has  greatly  reduced  pollutant 
loads  from  point  source  disdiarges  and 
has  made  considerable  progress  in 
restoring  and  maintaining  water  quality. 
However,  the  gains  in  controlling  point 
sources  have  not  solved  all  of  the 
nation’s  water  quality  problems.  Recent 
studies  and  surveys  by  EPA  and  by  State 
water  quality  agencies  indicate  that  the 
majority  of  the  remaining  water  quality 
impairments  in  our  nation’s  rivers, 
streams,  lakes,  estuaries,  coastal  waters, 
and  wetlands  result  from  diffuse  runoff 
such  as  nonpoint  source  pollution,  and 
other  sources  not  addressed  historically, 
such  as  urban  storm  water  discharges 
and  combined  sewer  overflows. 

In  1987,  given  the  progress  achieved 
in  controlling  point  sources,  coupled 
with  the  growing  national  awareness  of 
the  increasingly  dominant  influence  of 
nonpoint  source  pollution  on  water 
quality,  Congress  amended  the  Clean 
Water  Act  (CWA)  to  focus  greater 
national  efforts  on  nonpoint  sources.  In 
the  Water  Quality  Act  of  1987,  Congress 
amended  Section  101  of  the  CWA, 
“Declaration  of  Goals  and  Policy”,  to 
add  the  following  fundamental 
principle  that  it  is  the  national  policy 
that  programs  for  the  control  of 
nonpoint  sources  of  pollution  be 
developed  and  implemented  in  an 
expeditious  manner  so  as  to  enable  the 
goals  of  this  Act  to  be  met  through  the 
control  of  both  point  and  nonpoint 
sources  of  pollution. 

More  importantly,  Congress  enacted 
section  319  of  the  CWA,  which 
established  a  national  program  to 
control  nonpoint  sources  of  water 
pollution.  Under  section  319,  States 
address  nonpoint  source  pollution  by 
assessing  nonpoint  source  pollution 
problems  and  causes  within  the  State; 
adopting  management  programs  to 
control  the  identified  nonpoint  source 
pollution  problems;  and  implementing 
the  management  programs.  Section  319 
provides  for  the  issuance  by  EPA  of 
grants  to  States  to  assist  them  in 
implementing  those  management 
programs  or  portions  of  management 
programs  that  have  been  approved  by 
EPA. 

EPA  also  administers  other  programs 
that  address  nonpoint  sources.  These 
include: 

(1)  The  National  Estuary  Program 
under  section  320  of  the  Clean  Water 
Act.  This  program  focuses  upon  point 
and  nonpoint  pollution  in 
geographically  targeted,  high-priority 
estuarine  waters.  In  this  program,  EPA 
assists  State,  regional  and  local 
governments  and  representatives  of 


industry  and  the  general  public,  among 
others,  to  develop  estuary-specific 
comprehensive  conservation  and 
management  plans  that  recommend 
priority  corrective  actions  to  restore  and 
maintain  estuarine  water  quality,  and  to 
protect  fish  populations  and  other 
designated  uses  of  the  targeted  waters. 

(2)  The  pesticide  program  established 
by  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  Among  other 
things,  this  program  authorizes  EPA  to 
control  pesticides  that  may  threaten  « 
ground  and  surface  water.  F1PKA 
provides  for  the  registration  of 
pesticides  and  imposes  enforceable 
label  requirements,  which  may  include 
maximum  rates  of  application, 
restrictions  on  use  practices,  and 
classification  of  pesticides  as  “restricted 
use”  pesticides  (which  restricts  use  to 
certified  applicators  trained  to  handle 
toxic  chemicals). 

B.  Coastal  Zone  Management  Program 

The  Coastal  Zone  Management  Act  of 
1972  established  a  program  for  States 
and  Territories  to  voluntarily  develop 
comprehensive  programs  to  protect  and 
manage  coastal  resources  (including  the 
Great  Lakes).  In  order  to  receive  federal 
approval  and  implementation  funding, 
States  and  Territories  had  to 
demonstrate  that  they  had  programs, 
including  enforceable  policies,  that 
were  sufficiently  comprehensive  and 
specific  to  regulate  land  uses,  water 
uses,  and  coastal  development,  and  to 
resolve  conflicts  among  competing  uses. 

There  are  29  federally  approved  State 
and  Territorial  programs.  Despite 
institutional  differences,  each  program 
must  protect  and  manage  important 
coastal  resources,  including  wetlands, 
estuaries,  beaches,  dunes,  barrier 
islands,  coral  reefs,  and  fish  and 
wildlife  and  their  habitats.  Resource 
management  and  protection  is 
accomplished  in  a  number  of  ways 
through  State  laws,  regulations,  permits, 
and  local  plans  and  zoning  ordinances. 

While  water  quality  protection  is 
integral  to  the  management  of  many  of 
these  coastal  resources,  it  was  not 
specifically  cited  as  a  purpose  or  policy 
of  the  original  statute.  The  Coastal  Zone 
Act  Reauthorization  Amendments  of 
1990  described  below  specifically 
charge  State  coastal  programs,  as  well  as 
State  nonprofit  source  programs,  with 
addressing  nonpoint  source  pollution 
affecting  coastal  water  quality. 


II.  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990 

A.  Background  and  Purpose  of  the 
Amendments 

On  November  5, 1990,  Congress 
enacted  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA).  CZARA  was  intended  to 
address  several  concerns,  a  major  one  of 
which  is  the  impact  of  nonpoint  source 
pollution  on  coastal  waters.  In  section 
6202(a)  of  the  Amendments,  Congress 
made  a  set  of  findings,  of  which  die 
following  are  most  pertinent  here; 

1.  Our  oceans,  coastal  waters,  and 
estuaries  constitute  a  unique  resource. 
The  condition  of  the  water  quality  in 
and  around  the  coastal  areas  is 
significantly  declining.  Growing  human'’ 
pressures  on  the  coastal  ecosystem  will 
continue  to  degrade  this  resource  until 
adequate  actions  and  policies  are 
implemented. 

2.  Almost  one-half  of  our  total 
population  now  lives  in  coastal  areas. 

By  2010,  the  coastal  population  will 
have  grown  from  80,000,000  in  1960  to 
127,000,000  people,  an  increase  of 
approximately  60  percent,  and 
population  density  in  coastal  counties 
will  be  among  the  highest  in  the  Nation. 

3.  Marine  resources  contribute  to  the 
Nation’s  economic  stability.  Commercial 
and  recreational  fishery  activities 
support  an  industry  with  an  estimated 
value  of  $12,000,000,000  a  year. 

4.  Wetlands  play  a  vital  role  in 
sustaining  the  coastal  economy  and 
environment.  Wetlands  support  and 
nourish  fishery  and  marine  resources. 
They  also  protect  the  Nation’s  shores 
from  storm  and  wave  damage.  Coastal 
wetlands  contribute  an  estimated 
$5,000,000,000  to  the  production  of  fish 
and  shellfish  in  the  United  States 
coastal  waters.  Yet,  50  percent  of  the 
Nation’s  coastal  wetlands  have  been 
destroyed,  and  more  are  likely  to 
decline  in  the  near  future. 

5.  Nonpoint  source  pollution  is 
increasingly  recognized  as  a  significant 
factor  in  coastal  water  degradation.  In 
urban  areas,  storm  water  and  combined 
sewer  overflow  are  linked  to  major 
coastal  problems,  and  in  rural  areas, 
runoff  from  agricultural  activities  may 
add  to  coastal  pollution. 

6.  Coastal  planning  and  development 
control  measures  are  essential  to  protect 
coastal  water  quality,  which  is  subject  to 
continued  ongoing  stresses.  Currently, 
not  enough  is  being  done  to  manage  and 
protect  coastal  resources. 

y  ft  *  * 

8.  There  is  a  clear  link  between 
coastal  water  quality  and  land  use 
activities  along  the  shore.  State 
management  programs  under  the 
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Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  1451  et  seq.)  are  among  the 
best  tools  for  protecting  coastal 
resources  and  must  play  a  larger  role, 
particularly  in  improving  coastal  zone 
water  quality  *  *  *. 

Based  upon  these  findings.  Congress 
declared  that  it  is  the  purpose  of 
Congress  in  this  subtitle  (the  Coastal 
Zone  Act  Reauthorization  Amendments 
of  19901  to  enhance  the  effectiveness  of 
the  Coastal  Zone  Management  Act  of 
1972  by  increasing  our  understanding  of 
the  coastal  environment  and  expanding 
the  ability  of  State  coastal  zone 
management  programs  to  address 
coastal  environmental  problems. 

(Section  6202(b)) 

B.  State  Coastal  Nonpoint  Pollution 
Control  Programs 

To  address  more  specifically  the 
impacts  of  non  point  source  pollution  on 
coastal  water  quality,  Congress  enacted 
section  6217,  "Protecting  Coastal 
Water,"  which  was  codified  at  16  U.S.C. 
1455b.  This  section  provides  that  each 
State  with  an  approved  coastal  zone 
management  program  must  develop  and 
submit  to  EPA  and  NOAA  for  approval 
a  Coastal  Nonpoint  Pollution  Control 
Program.  The  purpose  of  the  program 
"shall  be  to  develop  and  implement 
management  measures  for  nonpoint 
source  pollution  to  restore  and  protect 
coastal  waters,  working  in  close 
conjunction  with  other  State  and  local 
authorities.” 

Coastal  nonpoint  pollution  control 
programs  are  not  intended  to  supplant 
existing  coastal  zone  management 
programs  and  nonpoint  source 
management  programs.  Rather,  they  are 
to  serve  as  an  update  and  expansion  of 
existing  nonpoint  source  management 
programs  and  are  to  be  coordinated 
closely  with  the  existing  coastal  zone 
management  programs.  The  legislative 
history  indicates  that  the  central 
purpose  of  section  6217  is  to  strengthen 
the  links  between  Federal  and  State 
coastal  zone  management  and  water 
quality  programs  and  to  enhance  State 
and  local  efforts  to  manage  land  use 
activities  that  degrade  coastal  waters 
and  coastal  habitats.  The  legislative 
history  further  indicates  that  State 
coastal  zone  and  water  quality  agencies 
are  to  have  co-equal  roles,  analogous  to 
the  sharing  of  responsibility  between 
NOAA  and  EPA  at  the  Federal  level.  See 
136  Cong.  Rec.  E  3724  (statement  of 
Representative  Studds). 

Section  6217(b)  states  that  each  State 
program  must  "provide  for  the 
implementation,  at  a  minimum,  of 
management  measures  in  conformity 
with  the  guidance  published  under 
subsection  (g),  to  protect  coastal  waters 


generally,”  and  also  to  provide  for 
implementation  of  "additional 
management  measures"  where  coastal 
water  quality  is  threatened  or  impaired. 
States  must  also  address  NOAA’s 
recommendations  under  section  6217(e) 
for  changes  to  coastal  zone  boundaries, 
which  are  based  on  findings  that  inland 
boundaries  must  be  modified  to  more 
effectively  manage  land  and  water  uses 
to  protect  coastal  waters. 

Congress  required  that,  within  30 
months  of  publication  of  EPA’s  final 
guidance,  States  must  develop  and 
submit  to  EPA  and  NOAA  for  approval 
their  coastal  nonpoint  pollution  control 
programs.  Failure  to  submit  an 
approvable  program  (i.e.,  one  that  meets 
the  requirements  of  section  6217(b)) 
results  in  a  reduction  of  Federal  grant 
dollars  under  both  the  nonpoint  source 
and  coastal  zone  management  programs. 
See  section  6217(c)  (3)  and  (4). 

C.  Management  Measures  Guidance 

Section  6217(g)  of  CZARA  requires 
EPA  to  publish  (and  periodically  revise 
thereafter),  in  consultation  with  NOAA, 
the  Fish  and  Wildlife  Service,  and  other 
Federal  agencies,  “guidance  for 
specifying  management  measures  for 
sources  of  nonpoint  pollution  in  coastal 
waters.”  "Management  measures”  are 
defined  in  section  6217(g)(5)  as 
economically  achievable  measures  for 
the  control  of  the  addition  of  pollutants 
from  existing  and  new  categories  and 
classes  of  nonpoint  sources  of  pollution, 
which  reflect  the  greatest  degree  of 
pollutant  reduction  achievable  through 
the  application  of  the  best  available 
nonpoint  pollution  control  practices, 
technologies,  processes,  siting. criteria, 
operating  methods,  or  other  alternatives. 

The  management  measures  guidance 
is  to  include  at  a  minimum  six  elements 
set  forth  in  section  6217(g)(2): 

(A)  a  description  of  a  range  of 
methods,  measures,  or  practices, 
including  structural  and  nonstructural 
controls  and  operation  and  maintenance 
procedures,  that  constitute  each 
measure; 

(B)  a  description  of  the  categories  and 
subcategories  of  activities  and  locations 
for  which  each  measure  may  be  suitable; 

(C)  an  identification  of  the  individual 
pollutants  or  categories  or  classes  of 
pollutants  that  may  be  controlled  by  the 
measures  and  the  water  quality  effects 
of  the  measures; 

(D)  quantitative  estimates  of  the 
pollution  reduction  effects  and  costs  of 
the  measures; 

(E)  a  description  of  the  factors  which 
should  be  taken  into  account  in 
adapting  the  measures  to  specific  sites 
or  locations;  and 


(F)  any  necessary  monitoring 
techniques  to  accompany  the  measures 
to  assess  over  time  the  success  of  the 
measures  in  reducing  pollution  loads 
and  improving  water  quality. 

State  coastal  nonpoint  pollution 
control  programs  must  implement 
management  measures  that  are  in 
conformity  with  this  management 
measures  guidance. 

The  legislative  history  confirms  that, 
as  indicated  by  the  statutory  language, 
the  "management  measures"  approach 
is  technology-based  rather  than  water- 
quality-based.  That  is,  the  management 
measures,  in  a  manner  analogous  to  the 
technology-based  requirements 
previously  established  for  point  sources, 
are  to  be  based  upon  technical  and 
economic  achievability,  rather  than  on 
establishing  cause  and  effect  linkages 
between  particular  land  use  activities 
and  particular  water  quality  problems. 
Under  the  approach  adopted  by 
Congress,  States  will  be  able  to 
concentrate  their  resources  initially  on 
developing  and  implementing  measures 
that  experts  agree  will  reduce  pollution 
significantly.  As  explained  more  fully  in 
the  program  development  and  approval 
guidance,  States  will  supplement  the 
implementation  of  management 
measures  with  additional  management 
measures  to  address  any  remaining 
coastal  water  quality  problems. 

The  legislative  history  also  indicates 
that  the  management  measures 
guidance,  while  patterned  to  a  degree 
after  the  point  source  effluent  guidelines 
technology-based  approach  (see  40  CFR 
parts  400-471  for  examples  of  this 
approach),  is  not  expected  to  have  the 
same  level  of  specificity  as  effluent 
guidelines.  The  legislative  history 
recognized  that  the  effectiveness  of  a 
particular  management  measure  at  a 
particular  site  to  control  nonpoint 
pollution  is  subject  to  a  variety  of 
factors  too  complex  to  address  in  a 
single  set  of  simple,  mechanical 
prescriptions  developed  at  the  federal 
level.  Thus,  the  legislative  history 
indicates  that  EPA's  guidance  should 
offer  State  officials  a  number  of  options 
and  permit  them  considerable  flexibility 
in  selecting  management  measures  that 
are  appropriate  for  their  State.  Thus,  the 
management  measures  published  by 
EPA  are  generally  written  to  allow  such 
flexibility  in  implementation. 

An  additional  major  distinction 
drawn  in  the  legislative  history  between 
effluent  guidelines  for  point  sources  and 
the  management  measures  guidance  is 
that  the  management  measures  will  not 
be  directly  or  automatically  applied  to 
categories  of  nonpoint  sources  as  a 
matter  of  federal  law.  Instead,  the 
measures  must  be  established  under 
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State  law.  Section  306(d)(16)  of  the 
CZMA  requires  state  coastal  zone 
programs  to  contain  enforceable  policies 
and  mechanisms  to  implement  the 
applicable  requirements  of  the  State 
coastal  nonpoint  pollution  control 
program. 

D.  State  Program  Development  and 
Approval  Guidance 

In  addition  to  EPA’s  management 
measures  guidance,  NOAA  and  EPA  are 
today  jointly  publishing  guidance  on  the 
development  by  States,  and  approval  by 
NOAA  and  EPA,  of  State  coastal 
nonpoint  pollution  control  programs. 
While  not  mandated  by  law,  the 
program  guidance  is  intended  to  assist 
States  in  developing  approvable 
programs. 

As  discussed  above,  under  section 
6217  of  CZARA,  State  coastal  nonpoint 
programs  must  contain  a  number  of 
provisions  in  order  to  be  approvable  by 
EPA  and  NOAA.  First,  all  state 
programs  must  provide  for 
implementation  of  management 
measures  “in  conformity”  with 
technology-based  management  measures 
guidance  established  by  EPA  under 
section  6217(g),  to  “protect  coastal 
waters  generally.”  The  guidance 
addresses  this  requirement. 

In  addition,  the  program  guidance 
addresses  other  aspects  of  State 
programs,  including: 

1.  Identification  of  land  uses  which, 
individually  or  cumulatively,  may  cause 
or  contribute  significantly  to  a 
degradation  of  (a)  coastal  waters  where 
there  is  a  failure  to  attain  or  maintain 
applicable  water  quality  standards  or 
protect  designated  uses,  or  (b)  coastal 
waters  that  are  threatened  by  reasonably 
foreseeable  increases  in  pollution 
loadings  from  new  or  expanding 
sources: 

2.  Identification  of  critical  coastal 
areas  adjacent  to  coastal  waters 
identified  under  the  preceding 
paragraph; 

3.  Implementation  of  additional 
management  measures  applicable  to 
land  uses  and  areas  identified  under 
paragraphs  (1)  and  (2)  above  that  are 
necessary  to  achieve  and  maintain 
applicable  water  quality  standards  and 
protect  designated  uses; 

4.  Provision  of  technical  assistance  to 
local  governments  and  the  public  to 
implement  management  measures; 

5.  Provision  of  opportunities  for 
public  participation  in  all  aspects  of  the 
program;  and 

6.  Establishment  of  mechanisms  to 
improve  coordination  among  State  and 
local  agencies  and  officials  responsible 
for  land  use  programs  and  permitting, 
water  quality  permitting  and 


enforcement,  habitat  protection,  and 
public  health  and  safety. 

The  guidance  also  discusses  the 
process  that  NOAA  is  using,  in 
consultation  with  EPA,  to  evaluate  the 
landward  coastal  zone  boundary  of  each 
coastal  State  to  determine  whether  it 
extends  inland  sufficiently  to  control 
land  and  water  uses  that  have  a 
significant  impact  on  coastal  waters  of 
the  state  and  to  recommend  boundary 
modifications  as  necessary.  NOAA’s 
recommendation  will  be  based  on  a 
determination  of  the  geographic  scope 
of  the  State’s  coastal  program,  necessary 
to  meet  the  goals  of  the  Act,  i.e.,  to 
protect  coastal  waters  generally. 

Within  30  months  after  EPA*s 
issuance  of  management  measures 
guidance,  States  are  required  to  submit 
to  NOAA  and  EPA  their  Coastal 
Nonpoint  Pollution  Control  Programs 
for  review.  Within  six  months  after  the 
date  of  submission  of  a  State  program, 
NOAA  and  EPA  must  jointly  review  the 
program.  NOAA  and  EPA  must  each 
approve  the  program  if  they  determine, 
with  the  concurrence  of  the  other 
agency,  that  the  portions  of  the  program 
under  their  respective  authorities  meet 
the  requirements  of  section  6217.  As  a 
matter  of  policy,  if  either  NOAA  or  EPA 
determines  that  a  state  has  failed  to 
submit  an  approvable  program,  the 
program  will  not  be  approved  and  the 
statutory  penalties  will  apply. 

If  a  State  fails  to  submit  an  approvable 
program  as  required  under  section  6217, 
EPA  and  NOAA  are  required  to  reduce 
the  State’s  CZMA  section  306  grants 
(used  by  States  to  administer  their 
coastal  zone  management  programs)  and 
CWA  section  319  grants  (used  by  States 
to  administer  their  nonprofit  source 
control  programs)  by  10  percent  in  1996; 
15  percent  in  1997;  20  percent  in  1998; 
and  30  percent  in  1999,  and  each  year 
thereafter,  according  to  formulas  set 
forth  for  the  respective  programs  in 
section  6217(c)  (3)  and  (4).  In  limited 
situations,  EPA  and  NOAA  may  grant 
conditional  approval  of  State  coastal 
nonpoint  programs,  which  would  delay 
application  of  penalties.  Funds  would 
be  withheld  only  if  the  State  fails  to 
meet  the  conditions  established  by 
NOAA  and  EPA  within  the  one  year 
conditional  approval  period. 

In  addition  to  the  statutory  provision 
requiring  states  to  develop  approvable 
programs  within  30  months  after  the 
final  management  measures  guidance  is 
published,  the  program  guidance  grants 
States  three  years  from  the  time  of 
program  approval  to  provide  for  the 
implementation  of  management 
measures  in  conformity  with  EPA’s 
management  measures  guidance. 
Implementation  is  defined  as  having 


practices  in  place  to  control  nonpoint 
pollution  (d.g.,  structural  practices  “on- 
the-ground”,  mechanisms  in  place  to 
ensure  that  non- structural  practices  are 
being  carried  out).  States  are  then 
provided  an  additional  two  years  for 
monitoring  the  effectiveness  of  the 
management  measures.  States  then  have 
three  more  years  to  implement 
additional  management  measure  to 
address  remaining  coastal  water  quality 
threats  or  impairments.  Thus,  if  the 
management  measures  guidance  is 
issued  in  January  1993,  states  have  until 
July  1995  to  develop  programs. 
Implementation  of  the  “g”  guidance 
measures  must  occur  by  1998, 
monitoring  activities  must  be 
undertaken  through  2000,  and 
additional  measures  implemented  by 
2003. 

III.  Process  Used  To  Develop  These 
Guidance  Documents 

A.  Management  Measures  Guidance 

Congress  established  a  six-month 
deadline  after  passage  of  the  statute 
(May  5, 1991)  for  publications  of  the 
proposed  management  measures 
guidance,  and  an  eighteen-month 
deadline  (May  5, 1992)  for  publication 
of  the  final  guidance.  EPA  published  the 
proposed  management  measures 
guidance  on  June  14, 1991,  and  in  the 
interest  of  promoting  the  broadest 
possible  consideration  of  the  proposal 
by  a  wide  variety  of  interested  federal 
and  State  agencies,  affected  industries, 
and  citizens  groups,  provided  an  initial 
four-month  comment  period.  See  56  FR 
27618  (June  14, 1991).  In  response  to 
numerous  requests  from  the  public,  EPA 
extended  the  comment  period  for  an 
additional  two  months,  providing  a  total 
of  six  months  for  comment  on  the 
proposed  management  measures 
guidance.  See  56  FR  51882  (October  16, 
1991). 

EPA  received  477  public  comments 
on  the  proposed  management  measures 
guidance.  EPA’s  response  to  those 
comments  is  reflected  in  the  final 
management  measures  guidance  and  is 
summarized  in  a  separate  Response  to 
Public  Comments  document  available 
from  EPA. 

Subsequently,  EPA  completed  its 
draft  economic  analyses  and  published 
a  Federal  Register  notice  requesting 
public  comment  on  those  analyses.  57 
FR  26845  (June  16. 1992).  EPA  also 
included  in  this  notice  a  request  for 
further  public  comment  on  three 
specific  aspects  of  the  management 
measures  guidance.  EPA  provided  a  30- 
day  comment  period  for  the  items  set 
forth  in  the  notice  and  received  45 
comments  in  response. 
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In  developing  the  final  management 
measures  guidance,  EPA  continued  the 
practice  begun  with  the  proposed 
guidance  of  drawing  upon  a  diversity  of 
knowledgeable  sources  of  technical 
nonpoint  source  expertise.  Since  the 
guidance  addresses  most  significant 
categories  of  nonpoint  sources  that 
impact  or  could  impact  coastal  waters, 
EPA  drew  upon  expertise  covering  the 
very  wide  range  of  subject  areas 
addressed  in  this  guidance. 

Because  experts  in  the  field  of 
nonpoint  source  pollution  tend  to 
specialize  in  particular  source 
categories,  EPA  formed  work  groups  on 
a  category'  basis.  Thus,  EPA  established 
five  work  groups  to  develop  this 
guidance: 

(1)  Agriculture; 

(2)  Forestry; 

(3)  Urban; 

(4)  Marinas  and  Recreational  Boating; 
and 

(5)  Hydromodification  and  Wetlands. 

Each  of  these  work  groups  held 

several  one-  or  two-day  meetings  to 
discuss  the  technical  issues  related  to 
the  guidance.  These  meetings,  including 
State  and  federal  non-EPA  participation, 
were  very  helpful  to  EPA  in  formulating 
the  final  guidance.  In  addition,  EPA  met 
with  representatives  of  industry  and 
environmental  groups  in  order  to  hear 
their  views  and  concerns.  However,  all 
decisions  on  the  final  guidance’s 
contents  were  made  by  EPA.  Summaries 
of  the  meetings  are  available  at  the 
addresses  listed  at  the  beginning  of  this 
notice. 

B.  The  State  Program  Development  and 
Approval  Guidance 

NOAA  and  EPA  jointly  developed  the 
state  coastal  nonpoint  pollution  control 
program  guidance.  On  October  16, 1991, 
NOAA  and  EPA  published  the  proposed 
program  guidance  for  a  comment  period 
of  60  days.  56  FR  51882  (Oct.  16, 1991). 
The  public  submitted  130  comments  on 
the  proposed  guidance. 

For  the  state  program  guidance, 

NOAA  and  EPA  did  not  establish  formal 
work  groups  with  other  federal  and 
State  agencies  as  were  established  for 
the  management  measures  guidance. 
However,  EPA  and  NOAA  met  with 


State  agencies’  representatives  and 
others  to  obtain  their  views  on  the 
proposed  guidance.  Summaries  of  the 
meetings  are  available  at  the  addresses 
listed  above  at  the  beginning  of  this 
notice. 

C.  Economic  Achievability  of  the 
Management  Measures 

Congress  defined  “management 
measures”  to  mean  “economically 
achievable  measures  *  *  *  which 
reflect  the  greatest  degree  of  pollutant 
reduction  achievable  through  the 
application  of  the  best  available 
nonpoint  pollution  control  practices, 
technologies,  processes,  siting  criteria, 
operating  methods,  or  other 
alternatives."  EPA  has  determined  that 
all  of  the  management  measures  in  this 
guidance  are  economically  achievable, 
including,  where  limited  data  were 
available,  cost-effective.  The  economic 
analyses  which  support  this 
determination  are  available  horn  EPA. 

As  a  result  of  these  economic 
analyses,  EPA  has  modified  several 
measures  in  the  guidance  to  reduce 
adverse  economic  impacts.  Most 
significantly,  EPA  has  relaxed  the 
requirements  for  smaller  animal  feeding 
operations.  In  addition,  certain 
requirements  applicable  to  marinas  have 
also  been  modified.  For  example,  the 
requirement  to  remove  80%  of  total 
suspended  solids  in  storm  water  applies 
to  hull  maintenance  areas  only  rather 
than  to  the  whole  marina  site. 

IV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Pursuant  to  Executive  Order  12291, 
EPA  has  also  conducted  a  regulatory 
impact  analysis.  This  analysis  attempted 
to  assess  the  relative  costs  and  benefits 
to  society  of  the  management  measure 
guidance.  The  aggregate  annual  costs  of 
complying  with  the  management 
measures  are  estimated  to  be  between 
$390  million  and  $590  million  (these 
exclude  costs  which  may  be  associated 
with  additional  management  measures 
which  may  ultimately  be  required  to 
meet  water  quality  standards  as  required 
by  CZARA).  Due  to  limitations  in 


available  methodologies  to  evaluate  the 
benefits  of  nonpoint  source  controls,  the 
regulatory  impact  analysis  does  not 
quantify  the  benefits  of  implementing 
the  management  measures  guidance. 
Rather,  benefits  are  discussed 

aualitatively  in  terms  of  the  impact  on 
le  environment.  EPA  expects  that 
important  reductions  in  nonpoint 
source  pollution  loadings  to  surface 
water  will  result  from  the 
implementation  of  these  measures. 

The  guidance  documents  and  the 
Regulatory  Impact  Analysis  were 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  pursuant 
to  Executive  Order  12291. 

B.  Paperwork  Reduction  Act 

The  guidance  documents  contain 
information  collection  requirements 
both  for  States  developing  coastal 
nonpoint  pollution  control  programs 
and  for  individuals  likely  to  be  affected 
by  the  information  collection 
requirements  in  those  state  programs. 
These  information  collection 
requirements  have  been  approved  by 
OMB  pursuant  to  the  paperwork 
Reduction  Act,  44  U.S.C  3501  et  sec., 
and  have  been  assigned  OMB  Control 
Number  2040-0153.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  274,963 
hours,  with  an  average  of  1.25  hours  per 
respondent.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Chief,  Information  Policy 
Branch,  PM-223,  U.S.  EPA,  401  M  St., 
SW.,  Washington,  DC  20460,  and  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administration. 

Martha  G.  Prothro, 

Acting  Assistant  Administrator  far  Water, 
U.S.  Environmental  Protection  Agency. 

[FR  Doc.  93-1053  Filed  1-15-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  275  &  283 

[Arndt  No.  348] 

Food  Stamp  Program;  Hunger 
Prevention  Act  of  1988;  Rules  of 
Practice;  Administrative  Law  Judges 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  proposes  to  implement  the 
rules  of  practice  governing  the 
administrative  review  process  for  State 
agencies  challenging  food  stamp  quality 
control  claims.  This  action  is  necessary 
to  implement  program  administrative 
review  requirements  mandated  by  the 
Hunger  Prevention  Act  of  1988,  Public 
Law  100-435. 

DATES:  Comments  must  be  received  by 
March  22, 1993  in  order  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be 
addressed  to  John  Knaus,  Chief,  Quality 
Control  Branch,  Program  Accountability 
Division,  Food  Stamp  Program,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  room  907,  Alexandria, 
Virginia  22302.  All  written  comments 
will  be  open  for  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed 
rulemaking  should  be  addressed  to  John 
Knaus,  Chief,  Quality  Control  Branch,  at 
the  above  address  or  by  telephone  at 
(703)  305-2474. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
Secretary’s  Memorandum  No.  1512-1.  It 
has  been  determined  that  this  action 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
Federal,  State,  local  government 
agencies,  or  geographic  regions. 
Additionally,  this  action  will  not  result 
in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  this  action  has  been 
classified  as  “non-major.” 


Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  Rule 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115),  the  Food 
Stamp  Program  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
“Effective  Date”  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  horn  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 


addressed  to  the  agency  as  provided  in 
this  Notice. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  Phyllis  R.  Gault,  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  State  and  local  welfare  agencies 
will  be  affected  to  the  extent  that  they 
administer  the  Food  Stamp  Program. 
Potential  and  current  participants  in  the 
Food  Stamp  Program  will  not  be 
affected  because  this  proposed 
regulation  only  concerns  procedures  for 
administrative  appeals  by  State  agencies 
of  quality  control  claims. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
recordkeeping  and  reporting 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35)  and  falls  within 
the  exceptions  to  coverage. 

Background 

Section  16(c)  of  the  Food  Stamp  Act 
of  1977,  7  U.S.C.  2025(c),  (the  “Act”), 
authorized  the  Secretary  of  the  U.S. 
Department  of  Agriculture  (hereinafter 
“Secretary”  and  "Department”)  to 
implement  a  system  that  enhanced 
payment  accuracy  in  the  Food  Stamp 
Program  by  establishing  fiscal 
incentives  for  State  agencies  which 
administer  the  program.  The  Food 
Stamp  Error  Rate  Reduction  System  was 
implemented  pursuant  to  this  statutory 
mandate.  State  agencies  with  high  error 
rates,  as  determined  by  quality  control 
(QC)  procedures,  share  in  the  cost  of 
payment  errors  by  having  claims 
assessed  against  them  by  the  Federal 
government  ("QC  claim”).  Prior  to 
enactment  of  the  Hunger  Prevention  Act 
of  1988,  Public  Law  100-435  (“HPA”), 
section  14(a)  of  the  Act,  7  U.S.C. 

2023(a),  provided  that  State  agencies 
aggrieved  by  such  QC  claims  could 
challenge  the  claim  through  an  informal 
administrative  review  process  and 
subsequent  de  novo  review  in  the 
Federal  district  courts. 

Section  603  of  the  HPA  amended 
section  14(a)  of  the  Act  to  revise  the 
Food  Stamp  Program’s  administrative 
review  process  for  QC  claims.  Congress 
intended  that  the  HPA,  among  other 
things,  amend  the  QC  administrative 
appeals  process  to  expedite 
administrative  and  judicial  appeals  of 
QC  claims.  The  amendments  to  the 
Food  Stamp  Act  are  effective 
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retroactively  to  October  1, 1985,  for  QC 
claims  arising  out  of  error  rates  assessed 
for  periods  beginning  October  1, 1985 
(Fiscal  Year  1986)  under  section  16(c)  of 
the  Act,  7  U.S.C  2025(c). 

Two  major  changes  to  the  QC 
administrative  review  process  were 
made  by  the  HPA.  First,  appeals  of  QC 
claims  pursuant  to  section  16(c)  of  the 
Act  for  Fiscal  Year  1985  and  prior  fiscal 
years  were  determined  by  a  State  Food 
Stamp  Appeals  Board  (“SFSAB”) 
appointed  by  the  Secretary.  Under  the 
HPA,  the  informal  hearing  process 
before  the  SFSAB  will  be  replaced,  for 
Fiscal  Year  1986  and  subsequent  fiscal 
year  claims,  with  a  forma) 
administrative  adjudication  to  be  held 
before  an  Administrative  Law  Judge 
(“ALJ")  appointed  pursuant  to  5  U.S.C. 
3105,  in  accordance  with  the 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  556  and  557). 
The  Office  of  Administrative  Law 
Judges  has  been  designated  by  the 
Secretary,  7  CFR  2.41  (1989),  to  hold 
hearings  and  perform  related  duties  in 
proceedings  subject  to  5  U.S.C.  556  and 
557.  Section  556  sets  forth  procedural 
rules  governing  the  conduct  of 
evidentiary  hearings;  section  557 
prescribes  the  decisional  process  that  is 
to  follow  such  hearings. 

The  specific  incorporation  of  section 
557  necessarily  means  that  the 
departmental  review  procedures 
contained  therein  are  to  apply  to  section 
2025(c)  claims.  Section  557(b) 
authorizes  the  agency  to  reserve  the 
power  to  review  any  decision  initially 
made  by  an  ALJ  “[W]hen  the  presiding 
employee  makes  an  initial  decision,  that 
decision  then  becomes  the  decision  of 
the  agency  without  further  proceedings 
unless  there  is  an  appeal  to,  or  review 
on  motion  of,  the  agency  within  time 
provided  by  rule."  5  U.S.C  557(b) 
(emphasis  added).  Unless  otherwise 
provided  by  statute,  the  "presiding 
employee”  to  which  section  557(b) 
refers  is  an  ALJ.  5  U.S.C  556(b)(3). 
Section  2023(a)  specifically  requires 
that  the  presiding  employee  shall  be 
“one  or  more  administrative  law 
judges.”  Review  by  the  Secretary 
constitutes  review  by  "the  agency” 
under  section  557(b)  because  the 
Secretary  is  responsible  for  the 
"supervision  and  control”  of  the  USDA, 
7  U.S.C.  2202. 

The  ALJ  shall  make  an  initial  decision 
which  shall  become  final  and  effective 
without  further  proceedings  unless  a 
review  by  the  Secretary  is  sought  by  a 
party  to  the  proceeding  in  accordance 
with  these  proposed  rules.  7  CFR  2.41 
(1989).  Authority  to  act  as  the  final 
deciding  officer  in  adjudicatory 
proceedings  subject  to  5  U.S.C.  556  and 


557  has  been  delegated  to  the  Judicial 
Officer  by  the  Secretary.  7  CFR  2.35 
(1989).  Accordingly,  the  Department  has 
proposed  that  the  ALJ  shall  prepare  and 
issue  an  initial  decision  which  shall 
become  final  and  effective  without 
further  proceedings  unless  a  review  by 
the  Judicial  Officer  is  sought  by  a  party 
to  the  proceeding  in  accordance  with 
these  proposed  rules.  However,  no 
decision  shall  be  final  for  purposes  of 
judicial  review  except  a  final  decision  of 
the  Secretary  upon  appeal.  7  CFR  2.41 
(1989).  If  the  State  agency  feels 
aggrieved  by  such  final  determination  of 
the  Secretary,  it  may  seek  judicial 
review  within  thirty  days  of  delivery  or 
service  of  the  final  notice  of 
determination.  (7  U.S.C.  2023(a)).  An 
appeal  to  the  Federal  Court  would  occur 
only  after  the  State  had  exhausted  all  of 
its  appeal  rights  as  contained  in  Part 
283. 

Second,  under  the  HPA.  State 
agencies  requesting  judicial  review  of  a  ' 
final  determination  will  no  longer  be 
entitled  to  review  in  the  Federal  district 
courts  by  trial  de  novo.  Judicial  review 
of  the  final  determination  shall  be  on 
the  administrative  record  created  before 
the  ALJ. 

In  addition,  the  HPA  mandates  that  a 
summary  appeals  procedure  (no  oral 
hearing)  be  made  available  for  QC 
claims  of  less  than  $50,000.  Therefore, 
a  new  subpart,  7  CFR  part  283,  subpart 
C.  will  describe  the  summary 
procedures  which  may  be  used  in 
administrative  appeals  of  QC  claims  of 
less  than  $50,000.  The  new  rules  of 
practice  for  administrative  appeals  of 
QC  claims  in  excess  of  $50,000  shall 
appear  at  7  CFR  part  283,  subpart  B. 

The  HPA  retained  the  authority  of  the 
Secretary  to  waive  some  or  all  of  a 
State’s  QC  claim  where  the  Secretary 
determines  that  the  State  agency  has 
good  cause  for  failure  to  meet  its  error 
rate  goal.  However,  the  HPA  provides 
that  the  ALJs  shall  not  review,  on 
appeal,  good  cause  arguments  which 
shall  be  made  separately  and 
determined  solely  by  the  Secretary. 
Other  changes  made  by  the  HPA  to  the 
good  cause  waiver  request  process  have 
been  addressed  in  the  final  rule  entitled 
“Good  Cause  Relief  From  Quality 
Control  Error  Rate  Liabilities”  published 
in  the  Federal  Register  on  September 
28, 1992,  57  FR  44481. 

In  preparing  these  proposed  rules, 
existing  Departmental  regulations 
related  to  current  procedures  for  appeals 
before  the  ALJs  were  reviewed.  These 
regulations  are  entitled  “Rules  of 
Practice  Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes”,  published  in 
the  Federal  Register  on  January  4, 1977, 


42  FR  743  and  "Implementation  of  the 
Program  Fraud  Civil  Remedies  Act  of 
1986”,  published  in  the  Federal 
Register  on  March  7, 1991,  56  FR  9581. 
The  Department  is  proposing  to  adopt 
the  procedures  contained  in  these 
regulations  but  has  modified  certain 
provisions  to  take  into  account  the 
statutory  requirements  related  to  the 
Food  Stamp  Program’s  administrative 
review  process  for  QC  claims. 

As  required  by  section  603  of  the 
HPA,  the  Department  is  proposing 
regulations  which  will  implement  the 
procedures  for  hearings  before  the  ALJs 
for  QC  claims  over  $50,000  and  a 
summary  procedure  (no  oral  hearing)  for 
QC  claims  under  $50,000.  This  proposal 
will  establish  (1)  time  frames  and 
procedures  for  a  State  agency  to  file  an 
appeal  and  request  for  an  oral  hearing 
before  the  ALJ;  (2)  procedures  for  the 
State  agency  and  FNS  to  follow  during 
the  appeal  process,  including  dismissal 
of  the  appeal,  settlement,  discovery,  the 
filing  of  briefs  and  motions, 
consolidation  of  issues,  the  initial  ALJ 
decision,  reconsideration  of  the  initial 
ALJ  decision  and  review  by  the  Judicial 
Officer,  and  (3)  procedures  for  the 
summary  appeal  process  for  those  States 
with  QC  claims  under  $50,000  or  States 
with  QC  claims  over  $50,000  which 
have  either  requested  the  summary 
procedures  or  have  failed  to  file  a  timely 
request  for  an  oral  hearing  under  the  full 
administrative  review  procedures.  A 
more  detailed  explanation  of  these 
proposed  procedures  is  provided  below. 

Definitions — Section  283.3 

Appeal 

The  Department  is  proposing  to 
define  “appeal”  as  the  initial  appeal  to 
the  ALJ  within  the  required  10-day  time 
period. 

Review  by  the  Judicial  Officer 

This  refers  to  the  review  by  the 
Judicial  Officer  of  an  ALJ  initial 
decision  in  accordance  with  §  283.20. 

Section  603  of  the  HPA  provides  that 
judicial  review  of  determinations 
regarding  QC  claims  shall  be  a  review 
on  the  administrative  record.  Therefore, 
a  reference  to  the  loss  of  the  opportunity 
to  appeal  the  QC  claim  may  also  include 
loss  of  further  appeal  rights  including 
the  opportunity  to  appeal  to  Federal 
court. 

Filing 

Section  603  of  the  HPA  retained  the 
provision  of  section  14(a)  of  the  Food 
Stamp  Act  which  provided  that  a  State 
agency  aggrieved  by  a  claim  may  file  a 
written  request  within  10  days  of  receipt 
of  the  claim  for  an  opportunity  to 
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submit  information  in  support  of  its 
position.  Filing  an  appeal  within  the  10 
days  is  mandated  by  statute  and 
therefore  may  not  hie  waived  or 
otherwise  extended.  Under  current 
procedures  for  appeals  before  the 
SFSAB,  the  appeal  is  considered  to  be 
timely  if  it  is  either  filed  with  the 
Executive  Secretary  for  the  SFSAB  or 
postmarked  within  10  days  of  the  date 
of  delivery  of  the  notice  of  claim. 
Computation  of  the  10-day  time  period 
begins  with  the  day  following  delivery 
of  the  bill  for  collection.  The 
Department  is  proposing  that  the 
current  procedures  be  retained  for 
appeals  before  the  ALJ.  The  written 
request  for  an  opportunity  to  submit 
information  must  be  postmarked  or 
received,  if  hand  delivered,  by  the 
Hearing  Clerk  for  the  ALJ  within  10 
days  of  the  date  of  delivery  of  the  bill 
for  collection.  The  computation  of  the 
10-day  time  period  will  be  considered 
as  beginning  with  the  day  following 
delivery  of  the  bill  for  collection. 

In  addition,  the  Department  is 
proposing  that  all  filing  deadlines 
established  in  this  regulation  will  be 
considered  as  the  date  postmarked  or,  if 
hand  delivered,  the  date  of  receipt  by 
the  Hearing  Clerk  or  other  authorized 
officer  or  employee  of  the  Department 
and  will  apply  equally  to  the  State 
agency  and  to  the  Food  and  Nutrition 
Service  (FNS).  The  Department  is 
proposing  that  the  procedure  for  the 
computation  of  the  10-day  time  period 
be  applicable  to  the  computation  of  all 
filing  deadlines. 

Filing  Appeals  for  QC  Claims  of 
$50,000  or  More — Section  283.4 

In  accordance  with  section  14(a)  of 
the  Food  Stamp  Act,  a  State  agency  has 
10  days  from  receipt  of  a  bill  for 
collection  to  file  an  appeal.  Since  this 
10-day  time  limit  is  mandated  by  statute 
and  cannot  be  extended  by  the  ALJ,  we 
are  proposing  a  two-step  procedure  for 
filing  the  appeal  under  the  ALJ 
procedures. 

Notice  of  Appeal 

Under  the  first  step,  a  State  agency 
would  have  10  days  from  receipt  of  the 
bill  for  collection  to  file  a  notice  of 
appeal  with  the  Hearing  Clerk.  As 
discussed  earlier,  the  Department  is 
proposing  that  in  order  to  be  considered 
timely,  the  notice  of  appeal  must  be 
postmarked,  if  mailed,  or  received,  if 
hand  delivered,  by  the  Hearing  Clerk  no 
later  than  the  tenth  day  following 
receipt  by  the  State  agency  of  the  bill  for 
collection.  If  this  due  date  falls  on  a 
weekend  or  Federal  holiday,  the  notice 
of  appeal  must  be  postmarked,  if 
mailed,  or  received,  if  hand  delivered, 


by  the  Hearing  Clerk  on  the  next 
available  work  day.  Failure  to  file 
within  the  statutory  time  period  shall 
result  in  a  loss  of  any  further  appeal 
rights. 

The  Department  is  proposing  that  the 
Hearing  Clerk  acknowledge,  by  means  of 
a  letter,  the  receipt  of  the  notice  of 
appeal  and  provide  the  State  agency 
with  instructions  as  to  the  filing  of  the 
appeal  petition.  If  the  State  agency  files 
a  timely  notice  of  appeal  with  the 
Hearing  Clerk,  collection  action  on  the 
QC  claim  shall  automatically  be  stayed 
until  a  final  determination  on  the  appeal 
petition  has  been  issued.  However, 
section  602  of  the  HPA  provides  that 
interest  on  the  unpaid  claim  would 
accrue  either  from  a  date  that  is  2  years 
after  the  date  the  bill  is  received  or  the 
date  of  the  decision  on  the 
administrative  appeal,  whichever  is 
earlier.  The  Department’s  procedures  on 
the  calculation  of  interest  are  contained 
in  the  rule  entitled  "Food  Stamp 
Program:  Miscellaneous  Quality  Control 
Provisions  of  the  Hunger  Prevention  Act 
of  1988",  published  in  the  Federal 
Register  on  November  27, 1991,  56  FR 
60045. 

Appeal  Petition 

Once  the  notice  of  appeal  is  accepted 
as  timely,  the  Hearing  Clerk  would 
notify  the  Stage  agency  that  the  original 
and  two  copies  of  the  appeal  petition 
must  be  filed  with  the  Hearing  Clerk 
and  a  copy  served  on  the  other  parties 
within  30  days  of  service  of  the  letter 
from  the  Hearing  Clerk.  In  accordance 
with  §  283.22,  when  a  document  has 
been  served  by  mail,  an  additional  five 
days  will  be  added  to  the  time  permitted 
for  a  response.  The  Department  is 
proposing  that  the  30  day  deadline  for 
filing  the  appeal  petition  may  be 
extended  upon  written  request  to  the 
ALJ  provided  there  is  good  reason  for  an 
extension.  A  request  for  an  extension 
must  be  filed  prior  to  the  expiration  of 
the  original  due  date.  If  a  State  agency 
fails  to  file  the  appeal  petition  by  the 
original  or  extended  due  date,  the  State 
agency  may,  absent  a  showing  of  good 
cause,  lose  all  further  opportunity  to 
appeal.  The  Department  is  proposing 
that  the  appeal  petition  set  forth  the 
factual  and  legal  basis  for  the  appeal, 
the  nature  of  the  relief  sought  by  the 
State  agency  and  a  request  for  an  oral 
hearing  before  the  ALJ  if  desired  by  the 
State  agency. 

Section  14(a)  of  the  Food  Stamp 
provides  that  the  determination 
regarding  a  QC  claim  shall  be  made  on 
the  record  after  an  opportunity  for  an 
agency  hearing.  The  statute  does  not 
mandate  that  there  be  an  oral  hearing 
before  the  ALJ  on  QC  claims  of  $50,000 


or  more.  Rather,  it  requires  that  the  State 
agency  be  provided  an  opportunity  for 
such  hearing.  Since  it  is  possible  that  a 
State  agency  may  want  its  appeal 
decided  on  the  administrative  record 
rather  than  by  means  of  an  oral  hearing 
before  the  ALJ,  the  Department  is 
proposing  that  the  oral  hearing  be 
optional.  Consequently,  failure  to 
request  an  oral  hearing  at  the  time  that 
the  appeal  petition  is  filed  will  result  in 
a  forfeiture  of  the  opportunity  for  such 
a  hearing.  State  agencies  with  QC 
liabilities  of  $50,000  or  more  which 
either  specifically  request  that  appeals 
be  based  upon  the  administrative  record 
or  which  fail  to  request  an  oral  hearing 
within  the  required  time  period  will 
have  their  appeals  decided  using  the 
Summary  Procedures  established  for  QC 
claims  of  less  than  $50,000. 

Good  Cause  Relief. 

Section  603  of  the  HPA  provides  that 
State  agencies  are  precluded  from 
seeking  relief  under  the  appeals  process 
of  the  denial  by  the  Secretary  of  a  good 
cause  waiver  request.  Although  the 
State  agency  would  be  precluded  from 
raising  good  cause  issues  before  the  ALJ, 
the  Department  is  proposing  that  facts 
used  by  the  State  agency  to  support  its 
good  cause  waiver  request,  if  relevant  to 
other  appealable  issues,  may  be  used  as 
part  of  the  appeal  to  the  ALJ  to  support 
those  issues. 

Motion  to  Dismiss — Section  283.5 

The  Department  is  proposing  that 
FNS  be  permitted  to  file  a  motion  to 
dismiss  if:  (1)  The  notice  of  appeal  or 
appeal  petition  is  untimely  filed  by  the 
State  agency,  (2)  the  appeal  petition  is 
improperly  filed,  (3)  the  issues  appealed 
are  good  cause  issues  which  are  not 
appealable  or  (4)  the  appeal  petition  is 
incomplete  and  can  not  be  quickly  or 
easily  cured  by  an  amendment.  Under 
this  proposal,  FNS  would  be  required  to 
provide  clear  and  convincing  proof  that 
the  appeal  should  be  dismissed.  The 
Department  is  proposing  also  that  FNS 
would  waive  its  right  to  file  a  motion  to 
dismiss  if  the  motion  were  not  filed 
prior  to  or  at  the  same  time  that  FNS 
filed  its  answer  to  the  appeal  petition. 

If  an  acceptable  motion  to  dismiss  is 
filed,  the  Department  is  proposing  that 
the  State  agency  be  allowed  20  days 
from  service  of  the  motion  to  file  its 
objections.  Further  action  on  the  appeal 
of  the  QC  claim  would  be  stayed 
pending  an  initial  decision  by  the  ALJ 
as  to  the  merits  of  the  motion  to  dismiss. 
If  the  ALJ  decides  that  the  State  agency’s 
notice  of  appeal  was  untimely  filed,  the 
ALJ  would  grant  the  motion  to  dismiss. 
If  the  ALJ  decides  that  the  State  agency’s 
appeal  petition  was  not  properly  filed  in 
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accordance  with  §  283.4,  was  an  appeal 
of  the  Secretary’s  determination  on  good 
cause,  or  was  substantially  incomplete, 
the  ALJ  could  either  grant  the  motion  to 
dismiss  or  provide  the  State  with  an 
opportunity  to  amend  its  appeal  petition 
in  accordance  with  §  283.8.  An  initial 
decision  of  the  ALJ  shall  become  final 
and  effective  without  further 
proceedings  unless  reconsideration  or  a 
review  by  the  Judicial  Officer  is  sought 
by  a  party  to  the  proceeding  in 
accordance  with  §§  283.17(d)  and 
283.20  of  these  proposed  rules. 

Answer — Section  283.6 

The  Department  is  proposing  that 
FNS  file  an  answer  within  30  days  from 
service  of  the  appeal  petition  or,  if  FNS 
filed  a  motion  to  dismiss  prior  to  filing 
its  answer,  30  days  from  service  of  a 
final  decision  denying  the  motion  to 
dismiss.  FNS,  like  the  State  agency, 
could  request  an  extension  of  this  due 
date  provided  that  such  request  was 
filed  with  the  ALJ  before  the  expiration 
of  the  original  due  date.  The  ALJ  could 
grant  an  extension  if  appropriate 
grounds  were  established. 

FNS  would  admit,  deny,  or  explain 
each  of  the  State  agency’s  allegations  in 
the  answer  to  the  appeal  petition.  The 
Department  is  proposing  that  failure  by 
FNS  to  file  a  timely  answer  or  to 
respond  to  each  allegation  would  be 
considered,  for  purposes  of  the  appeal, 
as  an  admission  of  the  State  agency’s 
allegation(s). 

Procedures  Upon  Failure  to  File  an 
Answer — Section  283.7 

The  Department  is  proposing  that 
failure  by  FNS  to  file  an  answer  to  the 
appeal  petition  within  the  required  time 
period  would  result  in  a  waiver  of  the 
hearing.  Under  this  proposal,  the  State 
agency  would  file  a  proposed  decision 
and  motion  for  adoption  by  the  ALJ. 

FNS  would  be  provided  an  opportunity 
to  file  objections  to  the  State  agency’s 
proposed  decision  and  motion  for 
adoption  within  20  days  of  service.  If 
the  ALJ  decided  that  FNS  had  filed 
meritorious  objections  to  the  proposed 
decision  and  motion  for  adoption,  FNS 
would  be  provided  an  opportunity  to 
file  an  answer  to  the  appeal  petition. 

The  initial  decision  of  the  ALJ 
concerning  the  State  agency’s  motion  or 
FNS’  objections  to  the  motion  shall 
become  final  and  effective  30  days  after 
service  unless  either  party  pursues  the 
options  as  discussed  in  §§  283.17(d)  and 
283.20. 

Amendment  of  Appeal  or  Answer — 
Section  283.8 

The  Department  is  proposing  that  the 
State  agency  may  amend  its  appeal 


petition  or  FNS  may  amend  its  answer 
at  any  time  prior  to  the  other  party’s 
filing  of  a  motion  for  a  hearing  as 
provided  for  in  §  283.15. 

Once  the  motion  for  a  hearing  has 
been  filed,  both  parties  should  be 
reasonably  certain  as  to  the  nature  of  the 
appeal  and  related  filings.  Therefore,  the 
Department  is  proposing  that  neither 
party  may  amend  its  appeal  or  answer 
unless  both  parties  agree  or  the  ALJ 
grants  leave  to  a  party  upon  its  motion 
and  a  showing  of  good  cause. 

Withdrawal  of  Appeal — Section  283.9 

The  Department  is  proposing  that  the 
State  agency  be  permitted  to  withdraw 
its  appeal  at  any  time  prior  to  the  initial 
decision  by  the  ALJ  on  the  merits  of  the 
appeal.  Under  this  proposal,  the  State 
agency  would  agree  to  pay  the  full 
amount  of  the  QC  claim  and  would 
waive  all  rights  to  further  appeal.  This 
would  include  review  by  the 
Department’s  Judicial  Officer  or  the 
Federal  court. 

Consent  Decision — Section  283.10 

The  Department  is  proposing  a 
procedure  whereby  the  parties  could 
mutually  agree  to  end  the  appeal 
process  prior  to  the  ALJ  issuing  an 
initial  decision.  Under  this  proposal,  if 
both  parties  agree  to  the  proposed 
consent  decision,  its  terms  would  be 
final  and  not  subject  to  review  by  the 
Judicial  Officer  or  by  the  Federal  court. 
The  ALJ  would  sign  the  consent 
decision  as  agreed  to  unless  there  was 
an  obvious  error  such  as  a  gross 
discrepancy  in  the  amount  of  the  QC 
claim.  Once  signed,  the  consent 
decision  would  be  final  and  would  take 
effect  30  days  after  service. 

Prehearing  Conference  and 
Procedure— Section  283.11 

The  ALJ  shall  schedule  a  conference 
at  a  reasonable  time  prior  to  the  hearing 
to  expedite  and  aid  in  the  disposition  of 
the  appeal.  The  Department  is 
proposing  that  the  ALJ  would  decide  if 
personal  attendance  at  the  prehearing 
conference  is  necessary  or  if  the  matters 
could  be  resolved  by  telephone 
conference.  If  personal  attendance  at  the 
prehearing  conference  is  determined  to 
be  necessary,  the  conference  will  be 
held  at  the  U.S.  Department  of 
Agriculture,  Washington,  DC. 

At  the  prehearing  conference,  the  ALJ 
would  establish  the  parameters  of  and 
schedule  for  the  completion  of 
discovery,  discuss  issues  related  to  the 
appeal  with  the  parties  or  any  other 
actions  decided  by  the  parties. 

The  ALJ  will  decide  if  a  stenographic 
record  of  the  prehearing  conference  will 
be  necessary.  If  no  stenographic  record 


is  made,  the  ALJ  will  either  issue  a 
written  order  of  those  actions  agreed  to 
at  the  prehearing  conference  or,  if  the 
prehearing  conference  takes  place 
within  7  days  of  the  hearing,  make  a 
statement  on  the  record  at  the  hearing 
summarizing  the  actions  taken. 

Discovery — Section  283.12 

The  Department  is  proposing  to  allow 
any  party  to  the  appeal  to  pursue 
discovery.  The  ALJ  will  establish  the 
scope  of  and  schedule  for  completion  of 
discovery. 

Depositions 

The  Department  is  proposing  that  any 
party  to  the  appeal  may  file  a  written 
motion  requesting  that  the  ALJ  order  the 
taking  of  depositions  of  those 
individuals  identified  in  the  motion. 
Under  this  proposal,  the  use  of 
depositions  would  be  limited  to  those 
instances  where  the  ALJ  finds  that  a 
witness  may  not  be  available  at  the  time 
of  the  hearing.  In  accordance  with  the 
procedures  contained  in  §  283.18,  all 
parties  to  the  appeal  will  be  served  a 
copy  of  the  motion.  Within  14  days  of 
service,  or  as  directed  by  the  ALJ,  any 
party  may  file  a  response  to  the  motion 
for  the  taking  of  depositions.  The 
Department  is  proposing  that  the  party 
initiating  the  motion  not  be  permitted  to 
reply  to  the  response  unless  ordered  by 
the  ALJ.  If  the  ALJ  decides  that  one  or 
more  depositions  are  necessary  because 
of  witness  availability,  the  ALJ  will 
serve  an  order  on  all  parties  to  the 
appeal. 

Since  the  use  of  a  deposition  is 
limited  to  only  those  instances  in  which 
it  is  determined  that  the  testimony  of  a 
witness  might  not  be  available  at  the 
time  of  the  hearing,  the  Department  is 
proposing  that  the  procedures  for 
deposing  a  witness  will  be  similar  to  the 
procedures  for  examination  of  a  witness 
at  the  hearing.  Therefore,  the  deponent 
would  be  examined  under  oath  or 
affirmation  and  would  be  subject  to 
cross-examination.  Upon  agreement  of 
the  parties  or  as  directed  by  the  ALJ,  the 
examination  of  the  witness  would  be  by 
oral  examination  or  written  questions.  If 
the  examination  is  by  written  questions, 
the  Department  is  proposing  that  copies 
of  the  questions  be  served  upon  the 
other  parties  and  filed  with  the  officer 
authorized  to  administer  oaths  and  take 
the  deposition.  The  other  parties  to  the 
appeal  may  serve  cross  questions  and 
file  these  questions  with  the  officer  at 
any  time  prior  to  the  examination. 

The  Department  is  proposing  that,  as 
directed  by  the  ALJ,  the  deposition  may 
be  taken  by  telephone.  When  a 
deposition  is  taken  by  telephone,  it  is  to 
be  taken  at  the  place  where  the  witness 
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is  to  answer  the  questions  rather  than 
where  the  questions  are  asked. 

All  oral  examinations  shall  be 
stenographically  recorded  or,  as 
stipulated  to  by  both  parties  or  at  the 
direction  of  the  ALJ,  recorded  by  other 
than  stenographic  means.  Hie 
stipulation  or  the  order  shall  designate 
the  manner  of  recording,  preserving  and 
filing  the  deposition,  and  may  include 
other  provisions  to  assure  that  the 
recorded  testimony  will  be  accurate  and 
trustworthy. 

The  Department  is  proposing  that  the 
deposition  be  introduced  at  the  oral 
hearing  if  the  ALJ  decides  that  the 
evidence  is  admissible  and  that 
testimony  at  the  hearing  is  not  possible 
because  (1)  the  witness  has  died;  (2)  the 
witness  is  unable  to  attend  or  testify 
because  of  age,  sickness,  infirmity,  or 
imprisonment;  (3)  that  the  party  offering 
the  deposition  into  evidence  has  been 
unsuccessful  in  its  attempt  to  secure  the 
attendance  of  the  witness  at  the  hearing 
through  use  of  a  subpoena;  or  (4)  that 
other  exceptional  circumstances  exist 
and  it  is  in  the  interest  of  Justice  to 
allow  the  deposition  to  be  introduced 
into  evidence.  Under  this  proposal,  if 
the  party  which  requested  the 
deposition  refuses  to  offer  it  into 
evidence,  any  party  to  the  appeal  may 
offer  all  or  a  portion  of  the  deposition 
into  evidence.  Further,  if  only  a  portion 
of  the  deposition  is  offered  into 
evidence  by  a  party,  any  other  party 
may  introduce  other  portions  of  the 
deposition  into  evidence. 

Interrogatories 

In  accordance  with  the  schedule 
established  by  the  ALJ,  any  party  to  the 
appeal  may  submit  written 
interrogatories  to  any  other  party.  The 
Department  is  proposing  that  the 
number  of  interrogatories  would  not 
exceed  15  questions,  including  subparts, 
unless  additional  questions  are 
authorized  by  the  ALJ  and  that  the 
responding  party  would  be  provided  at 
least  20  days  from  the  date  of  service  or 
such  time  as  determined  upon  motion  to 
the  ALJ  to  submit  answers  to  the 
interrogatories.  The  answers  to  the 
interrogatories  are  to  be  signed  under 
penalty  of  perjury  by  the  person  making 
them  and  objections  to  the 
interrogatories  would  be  signed  by  the 
attorney  of  record  or  the  responding 
party's  authorized  representative. 

Requests  for  Admissions 

The  schedule  for  submitting  and 
responding  to  admissions  will  be 
established  by  the  ALJ.  The  Department 
is  proposing  that  the  number  of 
admissions  would  be  limited  to  15 
unless  additional  admissions  are 


authorized  by  the  ALJ.  The  responding 
party  would  be  allowed  no  less  than  20 
days  from  date  of  service  or  such  time 
as  determined  upon  motion  to  the  ALJ 
to  file  its  answers  or  objections  to  the 
admissions.  The  matter  will  be 
considered  admitted  if  the  party  to 
whom  the  request  is  directed  fails  to 
submit  a  written  answer  or  objections  to 
the  request,  The  response  to  the 
admissions  are  to  be  signed  by  the  party 
to  the  appeal,  its  counsel  or  designated 
representative. 

Request  for  Production  of  Documents 

The  Department  is  proposing  that  any 
party  to  the  appeal  may  submit  a  request 
for  production  of  documents  to  any 
other  party.  The  schedule  for  and  scope 
of  the  request  for  production  of 
documents  will  be  established  by  the 
ALJ.  The  documents  requested  under 
discovery  must  be  relevant  to  the  issues 
under  appeal.  Under  this  proposal,  the 
frequency  or  extent  of  use  of  discovery 
methods  shall  be  limited  by  the  ALJ  if 
the  ALJ  determines  that:  (i)  The 
discovery  sought  is  unreasonably 
cumulative  or  duplicative,  or  is 
obtainable  from  some  other  source  that 
is  more  convenient,  less  burdensome,  or 
less  expensive;  (ii)  the  party  seeking 
discovery  has  had  ample  opportunity  by 
discovery  in  the  action  to  obtain  the 
information  sought;  or  (iii)  the  discovery 
is  unduly  burdensome  or  expensive, 
taking  into  account  the  needs  of  the 
case,  the  amount  in  controversy, 
limitations  on  the  parties'  resources, 
and  the  importance  of  the  issues  at  stake 
in  the  litigation.  In  addition,  the  party 
served  with  the  request  for  documents 
could  file  a  motion  for  a  protective  order 
stating  why  discovery  of  documents 
should  be  limited  or  should  not  be 
required.  The  responding  party  need  not 
produce  documents,  or  portions  of 
documents,  which  are  privileged. 

The  party  requesting  the  documents 
may  file  a  motion  to  compel  production 
of  those  documents  identified  as 
privileged  by  the  responding  party.  The 
initial  decision  of  the  ALJ  on  the  motion 
to  compel  or  the  protective  order  shall 
become  final  and  effective  10  days  after 
service  unless  either  party  pursues  the 
options  as  discussed  in  §§  283.17(d)  and 
283.20  of  this  proposed  regulation. 

Although  any  party  may  obtain 
documents  under  the  discovery  process, 
it  is  possible  that  a  party  to  the  appeal 
would  file  a  Freedom  of  Information  Act 
(FOLA)  request  with  the  Department  in 
order  to  obtain  documents  which  might 
not  otherwise  be  available  under  the 
rules  of  discovery.  The  Department  is 
proposing  that  no  delays  or 
postponements  of  the  QC  appeal  will  be 
allowed  pending  receipt  of  documents 


requested  under  FOIA  or  resolution  of 
issues  pertaining  to  a  FOIA  request. 

Supplementation  of  Responses 

Any  party  responding  to  a  request 
under  the  discovery  procedures  would 
be  required  to  file  a  correction  when;  (1) 
The  party  knows  that  the  response  was 
incorrect  when  provided,  or  (2)  the 
party  knows  that  the  response,  though 
correct  when  made,  is  no  longer  true 
and  the  circumstances  are  such  that  a 
failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

Inclusion  in  the  Record 

The  party  which  initiated  the  requests 
for  information  under  the  discovery 
process  may  offer  that  information  into 
evidence  at  the  oral  hearing.  If  the  party 
initiating  the  requests  refuses  to  offer 
this  information  into  evidence,  any 
other  party  may  have  the  information 
introduced  into  the  record.  Under  this 
proposal,  any  objections  which  were 
raised  at  the  time  that  the  information 
was  provided  would  be  included  in  the 
record  together  with  any  objections 
raised  at  the  time  that  the  information 
is  offered  into  evidence. 

Failure  To  Respond  to  Discovery 

The  Department  is  proposing  that  a 
party  which  is  unable  to  obtain  answers 
or  is  provided  incomplete  or  evasive 
answers  to  questions  asked  in  a 
deposition  or  interrogatories  may  file  a 
motion  to  compel  an  answer.  This 
provision  would  apply  also  to  requests 
for  production  of  documents.  Under  this 
proposal,  the  motion  to  compel  must  be 
filed  within  20  days  of  the  failure  to 
obtain  the  answers  in  the  deposition  or 
within  20  days  of  the  expiration  of  the 
time  period  for  responding  to 
interrogatories  or  producing  documents. 
The  motion  to  compel  is  to  be  served  on 
all  parties  to  the  appeal  and  the 
deponents  where  applicable. 

Failure  To  Comply  With  an  Order 

The  ALJ  may  initiate  proceedings  in 
the  appropriate  U.S.  district  court 
against  any  party  or  witness  who  refuses 
to  be  sworn  or  to  comply  with  an  order 
by  the  ALJ  to  answer  questions.  In 
addition,  the  ALJ  may  decide  that,  for 
the  purposes  of  die  proceedings,  the 
questions  which  were  asked  or  the 
information  contained  in  documents 
will  be  established  as  fact.  This  means 
that  the  party  refusing  to  comply  with 
an  order  would  not  be  permitted  to 
support  or  oppose  designated  claims  or 
defenses  and  would  be  prevented  from 
introducing  into  evidence  related 
documents  or  testimony.  Finally,  the 
ALJ  could  order  that  all  or  a  portion  of 
the  pleadings  be  struck  from  the  record. 
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Exchange  of  Witness  and  Rebuttal 
Witness  Lists,  Statements  or  Exhibits 

The  Department  is  proposing  that 
witness  and  rebuttal  witness  lists, 
statements  or  exhibits  be  shared  by  the 
parties  at  least  15  days  prior  to  the 
scheduled  hearing  or  as  ordered  by  the 
ALJ.  Failure  to  provide  this  information 
as  required  could  result  in  the  exclusion 
of  testimony  of  witnesses  or  the 
admittance  of  evidence  at  the  hearing 
without  a  showing  of  cause. 

Subpoenas — Section  283.13 

In  accordance  with  section  603  of  the 
HPA,  the  ALJ  has  the  authority  to  issue 
and  enforce  subpoenas.  The  Department 
is  proposing  that  any  party  may  file  a 
request  for  the  issuance  of  a  subpoena 
with  the  ALJ  at  least  15  days  in  advance 
of  the  oral  hearing.  The  scope  of  the 
subpoena  would  be  limited  to  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  documentary 
evidence  at  the  oral  hearing.  The  party 
requesting  the  subpoena  would  be 
responsible  for  serving  all  other  parties 
with  a  copy  of  the  subpoena. 

Fees  of  Witnesses — Section  283.14 

Either  party  presenting  witnesses  at 
the  hearing  would  be  allowed  to  pay 
these  witnesses  a  fee  comparable  to  the 
fees  which  are  paid  to  witnesses  in  the 
courts  of  the  United  States.  The.  party 
requesting  the  appearance  of  the  witness 
would  be  responsible  for  this  payment. 
Witnesses  who  are  current  Federal, 

State  or  local  government  employees 
would  not  be  eligible  for  these  witness 
fees  since  these  individuals  would 
already  be  drawing  salaries  for  any  time 
associated  with  their  appearance  at  the 
hearing. 

Individuals  attending  the  hearing  at 
the  request  of  either  party  would  be 
eligible  to  receive  reimbursement  for 
travel  expenses  regardless  of  their 
eligibility  for  payment  of  witness  fees. 

Procedure  for  Hearing — Section  283.15 

As  discussed  earlier,  failure  by  the 
parties  to  the  appeal  to  file  a  request  for 
a  hearing  along  with  their  appeal 
petition  or  answer  shall  constitute  a 
waiver  of  the  opportunity  for  an  oral 
hearing.  However,  in  the  event  that  FNS 
denies  any  material  fact  and  a  hearing 
had  not  been  requested  by  either  party, 
the  State  agency  would  be  provided  an 
opportunity  to  address  the  denial  of 
material  facts.  The  Department  is 
proposing  that  in  this  situation  the  State 
agency  could  file  a  motion  requesting 
that  a  hearing  be  held  on  this  issue.  The 
ALJ  could  initiate  this  action 
independent  of  a  motion  from  the  State 
agency. 


At  any  time  after  the  conclusion  of  the 
schedule  for  actions  agreed  upon  during 
the  prehearing  conference  or  established 
by  the  ALJ  if  a  prehearing  conference 
had  not  been  conducted,  any  party  may 
file  a  motion  setting  forth  the  issues 
which  are  in  dispute  and  stating  that  the 
matter  is  ready  for  hearing.  As  provided 
for  under  §  283.18,  any  party  may  file  a 
response  to  the  motion  within  the  time 
period  specified  by  the  ALJ.  The  ALJ 
will  file  a  notice  stating  the  time  and 
place  of  the  hearing.  The  Department  is 
proposing  that  all  oral  hearings  and 
arguments  be  held  at  the  U.S. 

Department  of  Agriculture,  Washington, 
DC.  The  parties  to  the  appeal  may 
appear  in  person  or  be  represented  at 
the  hearing  by  the  attorney  of  record  in 
the  appeal  or  by  another  representative 
designated  pursuant  to  these  rules. 

Debarment  of  Attorney  or 
Representative 

The  Department  is  proposing  that  the 
standard  of  conduct  for  attorneys  or 
designated  representatives  will  be  that 
which  is  required  before  the  courts  of 
the  United  States.  The  ALJ  may  order 
the  debarment  of  a  person  acting  as  an 
attorney  or  designated  representative  if 
that  individual  is  guilty  of  unethical  or 
contumacious  (stubbornly  disobedient 
or  rebellious)  conduct.  The  debarment  is 
subject  to  review  by  the  Judicial  Officer 
in  accordance  with  §  283.20.  The 
Judicial  Officer  may  order  that  the 
individual  be  precluded  from  further 
participation  only  in  the  current  appeal 
or  in  any  or  all  proceedings  before  the 
Department,  as  appropriate.  The  ALJ 
would  suspend  the  QC  appeal  to  allow 
the  party  to  obtain  other  representation; 
however,  the  QC  appeal  would  not  be 
delayed  or  suspended  pending  action  on 
the  request  for  review  by  the  Judicial 
Officer. 

Failure  to  Appear 

Under  this  proposal,  a  party  which 
fails  to  appear  at  the  hearing  without 
cause  would  be  considered  to  have 
waived  its  opportunity  for  an  oral 
hearing  and  admitted  any  facts 
presented  at  the  hearing  and  any 
material  allegations  of  facts  contained  in 
any  submission  by  the  other  party. 
However,  the  party  not  attending  the 
hearing  would  not  have  waived  its  right 
to  be  served  a  copy  of  the  ALJ’s  initial 
decision  or  to  pursue  the  other 
administrative  options  which  are 
available  to  either  party  as  discussed  in 
further  detail  under  §§  283.17(d)  and 
283.20. 

The  party  in  attendance  at  the  hearing 
would  be  provided  the  option  of  filing 
a  proposed  decision  and  motion  for 
adoption  in  accordance  with  the 


procedures  under  §  283.7  or  proceeding 
with  its  presentation  before  the  ALJ. 
Although  §  283.7  is  meant  to  apply  in 
those  instances  in  which  FNS  fails  to 
file  an  answer  to  the  appeal  petition,  the 
Department  is  proposing  that  the 
procedures  be  available  to  either  party 
in  those  instances  in  which  the  other 
party  fails  to  appear  at  the  hearing.  If  the 
responding  party  files  meritorious 
objections  to  the  proposed  decision  and 
motion  for  adoption,  the  ALJ  could  find 
that  the  responding  party  had  cause  for 
its  failure  to  attend  the  hearing  and 
order  that  the  hearing  be  rescheduled.  If 
the  party  in  attendance  at  the  hearing 
elects  to  proceed  with  its  presentation 
before  the  ALJ,  the  other  party  could,  as 
one  option,  seek  review  of  the  ALJ’s 
initial  decision  based  upon  that  hearing 
to  the  Judicial  Officer.  If  the  Judicial 
Officer  determines  that  the  other  party 
had  cause  for  not  attending  the  hearing, 
the  Judicial  Officer  could  order  that  the 
hearing  be  reopened  for  the  purpose  of 
taking  further  evidence  in  accordance 
with  §  283.20.  The  other  available 
option  is  discussed  in  §  283.17(d). 

Evidence 

Under  this  proposal,  the  testimony  of 
all  witnesses  at  the  hearing  will  be 
under  oath  or  affirmation  and  subject  to 
cross-examination.  The  Department  is 
proposing  that  after  the  direct 
examination  of  a  witness,  any  party 
could  request  that  the  opposing  party 
produce  copies  of  any  statement  of  the 
witness  which  is  in  its  possession  and 
relates  to  the  subject  matter  of  the 
testimony.  This  production  would  be  in 
accordance  with  the  procedures  and 
limitations  prescribed  in  the  Jencks  Act 
(18  U.S.C.  3500)  which  provides  that 
these  documents  must  be  provided  to 
the  other  party  for  purposes  of  cross- 
examination. 

The  Department  is  proposing  that  the 
ALJ  would  exclude  evidence  which  is 
determined  to  be  immaterial,  irrelevant, 
or  unduly  repetitious.  The  restriction  on 
unduly  repetitious  evidence  is  meant  to 
relieve  the  ALJ  of  the  duty  to  hear  the 
same  testimony  from  numerous 
witnesses. 

Objections 

Under  this  proposal  any  party  may 
make  an  objection  on  the  admissibility 
of  any  evidence,  the  scope  of  any 
examination  or  cross-examination,  or 
any  other  ruling  by  the  ALJ.  The 
Department  is  proposing  that  an 
automatic  exception  will  follow  if  the 
objection  is  overruled  by  the  ALJ.  The 
party  which  raised  the  objection  would 
not  be  required  to  state  for  the  record 
that  the  objection  may  be  pursued 
through  the  other  administrative 
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avenues  available  to  the  parties.  An 
objection  which  is  not  made  with  the 
ALJ  can  not  be  raised  on  review  by  the 
Judicial  Officer. 

Official  Records  or  Documents 

The  Department  is  proposing  that  an 
official  government  record  or  document, 
if  otherwise  determined  to  be 
admissible,  may  be  admitted  into 
evidence  without  the  production  of  the 
person  who  made  or  prepared  the 
document.  These  documents  will  be 
considered  as  authentic.  The  party 
would  either  submit  the  officially 
published  document  or  a  certified  copy 
of  the  document.  In  order  to  be 
acceptable,  the  copy  must  be  certified  as 
correct  by  an  individual  having  the  legal 
authority  to  make  the  certification.  With 
respect  to  FNS  and  other  Departmental 
records,  this  certification  would  be 
performed  by  the  Office  of  General 
Counsel. 

Official  Notice 

The  Department  is  proposing  that  the 
ALJ  would  have  the  authority  to  take 
official  notice  of  certain  facts.  Facts 
which  would  be  deemed  to  be  true 
would  be  those  which  are  judicially 
noticed  by  the  Federal  Rules  of 
Evidence  for  the  U.S.  Courts  and  any 
matter  of  technical,  scientific,  or 
commercial  fact  of  established 
character.  These  officially  noticed  facts 
would  not  appear  as  evidence  in  the 
administrative  record.  The  parties  to  the 
appeal  would  be  provided  an 
opportunity  to  rebut  these  noticed  facts. 

Offer  of  Proof 

Under  this  proposal  a  party  which  has 
had  evidence  excluded  by  the  ALJ  is 
provided  an  opportunity  to  make  an 
offer  of  proof  pertaining  to  the  excluded 
evidence.  This  offer  of  proof  will  be 
made  during  the  hearing  before  the  ALJ 
and  will  be  included  in  the  transcript 
and  hearing  record.  The  Department  is 
proposing  that  if,  for  example,  upon 
review  by  the  Judicial  Officer,  it  is 
determined  that  the  ALJ  was  incorrect 
in  the  exclusion  of  this  evidence,  the 
Judicial  Officer  could  consider  the 
evidence,  direct  that  the  hearing  be 
reopened  to  permit  the  taking  of  such 
evidence  or  make  any  other  order  in 
connection  with  the  evidence  which 
may  be  appropriate. 

Consolidation  of  Issues — Section  283.16 

The  Department  is  proposing  a 
procedure  to  allow  for  the  consolidation 
of  issues  which  are  common  to  a 
number  of  appeals. 

Under  this  procedure,  any  part  could 
ask  that  the  ALJ  consider  all  appeals 
together  for  purposes  of  deciding  a 


common  issue.  Even  if  not  requested  by 
the  parties,  the  ALJ  could  decide  that 
similar  issues  should  be  consolidated  to 
promote  administrative  efficiency.  If 
consolidation  of  issues  is  ordered,  the 
ALJ  will  hear  arguments  on  the 
consolidated  issues  before  arguments  on 
the  other  issues  are  presented  by  the 
parties.  The  scheduling  of  arguments 
would  be  at  the  discretion  of  the  ALJ.  It 
is  possible  that  the  ALJ  could  order  that 
all  parties  be  prepared  to  present 
arguments  related  to  the  other  issues  at 
the  conclusion  of  the  presentation  of 
arguments  on  the  consolidated  issues  or 
that  separate  hearings  be  held  related  to 
these  other  issues. 

The  ALJ  could  decide  that  FNS 
cannot  overcome  the  evidence  and 
arguments  presented  by  the  State 
agencies  on  the  consolidated  issues.  If 
the  decision  on  the  consolidated  issues 
is  sufficient  to  grant  the  relief  requested 
by  the  State  agencies,  it  would  not  be 
necessary  for  the  ALJ  to  render  a 
decision  on  the  other  issues  raised  by 
the  State  agencies.  The  decision  of  the 
ALJ  would  be  considered  final  and 
effective  30  days  after  service  unless 
FNS  pursued  its  other  administrative 
options  in  accordance  with  §§  283.17(d) 
and  283.20.  The  Department  is 
proposing  that  if,  for  example,  on 
review  by  the  Judicial  Officer,  it  is 
determined  that  the  decision  of  the  ALJ 
on  the  consolidated  issues  was 
incorrect,  the  Judicial  Officer  could 
direct  that  the  hearing  be  reopened  in 
accordance  with  §  283.20 

Post-Hearing  Procedures — Section 
283.17 

The  Department  is  proposing  that  at 
the  conclusion  of  the  hearing,  the  ALJ 
would  establish  a  schedule  for  the 
parties  to  file  briefs  and  the  proposed 
findings  of  facts,  conclusions  of  law  and 
order.  These  submissions  are  to  be 
based  solely  upon  the  record  and 
officially  noticed  matters.  This  schedule 
also  would  apply  for  filing  of  motions 
proposing  corrections  to  the  transcript. 
The  filing  of  reply  briefs  will  be  at  the 
discretion  of  the  ALJ. 

AL/’s  Initial  Decision 

At  the  conclusion  of  the  time  period 
allowed  for  the  filing  of  post-hearing 
submissions  and  briefs,  the  ALJ  would 
prepare  an  initial  decision  based  upon 
a  review  of  the  entire  record  and  all 
matters  officially  noticed.  This  initial 
decision  will  be  filed  and  served  on  all 
parties  to  the  appeal.  The  initial 
decision  of  the  ALJ  shall  become  final 
and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  proposed  regulation. 


Motion  for  Reconsideration 

The  Department  is  proposing  that 
either  party  may  file  a  motion  for 
reconsideration  within  30  days  of 
service  of  the  ALJ’s  initial  decision.  The 
filing  of  a  response  to  the  motion  for 
reconsideration  will  be  allowed  only  at 
the  discretion  of  the  ALJ.  A  pending 
decision  on  a  motion  for  reconsideration 
would  stay  further  action  in  the  appeal. 
The  ALJ  would  rule  on  the  motion  by 
denying  it  or  revising  the  initial 
decision.  No  further  motions  for 
reconsideration  of  this  ruling  would  be 
allowed. 

If  the  ALJ  denies  the  motion  for 
reconsideration  or  issues  a  revised 
initial  decision,  the  initial  or  revised 
decision  of  the  ALJ  shall  become  final 
and  effective  30  days  after  service 
unless  either  party  seeks  review  by  the 
Judicial  Officer  as  discussed  in  §  283.20 
of  this  proposed  regulation. 

Motions  and  Requests — Section  283.18 

The  Department  is  proposing  that 
unless  otherwise  directed,  ail  motions 
and  requests  will  be  filed  and  served  by 
the  moving  party. 

The  requests  or  motions  related  to 
review  of  the  ALJ’s  initial  decision  as 
provided  in  $  283.20  will  be  filed  with 
the  Judicial  Officer.  With  the  exception 
of  the  motion  to  dismiss  and  the  motion 
for  reconsideration,  any  motion  or 
request  may  be  filed  at  any  time  during 
the  appeal  procedure. 

All  parties  to  the  appeal  will  be 
provided  copies  of  the  requests  and 
motions  by  the  moving  or  requesting 
party.  Within  15  days  of  service,  or  as 
directed  by  the  ALJ  or  the  Judicial 
Officer,  any  party  may  file  a  response  to 
the  request  or  motion.  The  Department 
is  proposing  that  a  reply  by  the  party 
initiating  the  request  or  motion  not  be 
permitted  unless  ordered  by  the  ALJ  or 
the  Judicial  Officer. 

The  Department  is  proposing  that 
those  motions,  requests,  or  objections 
which  are  filed  by  any  party  prior  to 
review  by  the  Judicial  Officer  in 
accordance  with  §  283.20,  will  be  ruled 
on  by  the  ALJ  unless,  at  the  discretion 
of  the  ALJ,  these  motions,  requests,  or 
objections  are  certified  for  a  decision  by 
the  Judicial  Officer.  AH  motions, 
requests,  or  objections  which  are  filed 
after  seeking  review  by  the  Judicial 
Officer  will  be  ruled  on  by  the  Judicial 
Officer. 

Administrative  Law  Judges — Section 
283.19 

The  Administrative  Law  Judges  are 
employees  of  the  Department  of 
Agriculture  and  have  been  designated 
by  the  Secretary  to  hold  hearings  and 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Proposed  Rules 


5195 


perform  related  duties  in  proceedings  in 
which  the  Department  seeks  to  impose 
penalties.  In  accordance  with  section 
14(a)  of  the  Act,  the  ALJ  has  the 
authority  to  preside  over  the  taking  of 
evidence,  to  issue  and  enforce 
subpoenas  and  to  appoint  expert 
witnesses.  The  ALJ  would  not  have  the 
authority  to  decide  upon  the  validity  of 
Federal  statutes  or  regulations. 

The  ALJ s  are  subject  to  normal  rules 
of  impartiality  and  fairness.  Therefore, 
the  Department  is  proposing  that  any 
party  to  the  appeal  may  file  a  motion  for 
disqualification  of  the  ALJ.  Under  this 
proposal,  the  ALJ  would  either  rule  on 
the  motion  or  would  certify  the  motion 
to  the  Judicial  Officer.  If  the  ALJ  denies 
the  motion  for  disqualification,  this 
decision  would  not  be  subject  to  review 
by  the  Judicial  Officer  until  such  time 
as  the  ALJ  renders  an  initial  decision  on 
the  merits  of  the  appeal  petition.  If  any 
party  to  the  proceedings  would  then 
seek  review  of  the  initial  decision  on  the 
merits,  the  Judicial  Officer  could  review 
the  denial  of  the  motion  for 
disqualification  provided  that  the  issue 
is  raised  by  the  party  as  part  of  the 
appeal  to  the  Judicial  Officer. 

Review  by  the  Judicial  Officer — Section 
283.20 

As  discussed  earlier,  the  Department 
is  proposing  that  the  ALJ  will  issue  an 
initial  decision  for  which  any  party  to 
the  proceedings  may  seek  Judicial 
Officer  review  within  30  days  of  service 
of  that  initial  decision.  If  a  party  to  the 
proceedings  has  filed  a  motion  for 
reconsideration  in  accordance  with 
§  283.17(d),  the  review  by  the  Judicial 
Officer  would  be  stayed  pending  the 
decision  on  the  motion  for 
reconsideration. 

Review  Petition 

The  party  seeking  the  Judicial 
Officer’s  review  of  the  initial  decision 
would  file  a  review  petition.  Examples 
of  issues  which  could  be  the  subject  of 
Judicial  Officer  review  would  include 
the  debarment  of  an  attorney,  objections 
regarding  evidence,  limitations 
regarding  examination  or  cross- 
examination  of  witnesses,  or  any  other 
ruling  made  by  the  ALJ.  The  party 
seeking  review  by  the  Judicial  Officer 
may  file  a  supporting  brief  with  its 
review  petition. 

Response  to  Review  Petition 

The  Department  is  proposing  that  the 
party  seeking  Judicial  Officer  review 
shall  serve  copies  of  the  review  petition 
on  all  parties  to  the  proceedings.  Within 
30  days  of  service  of  the  review  petition, 
any  other  party  to  the  proceeding  may 
file  a  response  in  support  of  or  in 


opposition  to  the  review  petition.  The 
party  responding  to  the  review  petition 
may  raise  any  relevant  issues  which 
were  not  included  in  the  review 
petition. 

Record  of  Appeal 

The  Hearing  Clerk  will  transmit  the 
record  of  the  appeal  to  the  Judicial 
Officer  after  all  responses  have  been 
filed  or  the  time  for  filing  a  response  has 
expired.  The  record  of  the  appeal  will 
consist  of  all  pleadings,  briefs, 
responses,  motions,  requests,  exhibits, 
documents,  hearing  transcript,  proposed 
findings  of  fact,  conclusions  of  law, 
orders,  the  ALJ’s  initial  decision,  the 
motion  for  reconsideration  of  the  ALJ’s 
initial  decision,  the  decision  of  the  ALJ 
on  the  motion  for  reconsideration  and 
the  review  petition. 

Oral  Arguments 

The  Department  is  proposing  that 
neither  party  has  the  right  to  appear 
personally  before  the  Judicial  Officer. 
However,  the  parties  may  file  a  request 
for  an  opportunity  for  oral  arguments 
within  the  prescribed  time  period  for 
filing  and  responding  to  the  review 
petition.  The  failure  of  either  party  to 
request  an  opportunity  for  oral 
argument  will  be  considered  as  a  waiver 
of  oral  argument.  The  Judicial  Officer 
will  decide  whether  to  grant  or  deny  a 
request  for  oral  argument  and  may  limit 
the  scope  of  these  arguments. 

Scope  of  Arguments 

The  Department  is  proposing  that 
unless  otherwise  directed  by  the 
Judicial  Officer,  arguments  presented  for 
the  Judicial  Officer’s  consideration  shall 
be  restricted  to  those  issues  which  were 
raised  in  the  review  petition  or  the 
response  to  the  review  petition. 

Decision  of  Judicial  Officer 

The  Judicial  Officer’s  decision  will  be 
based  on  the  record  of  the  appeal  and 
any  matters  which  were  officially 
noticed.  The  Department  is  proposing 
that  the  Judicial  Officer  may  affirm, 
reduce,  reverse,  compromise,  remand  or 
approve  settlement  of  any  claim  initially 
decided  by  the  ALJ.  The  Judicial 
Officer’s  final  order  would  be  served 
upon  all  parties  to  the  appeal.  The  order 
of  the  Judicial  Officer  is  to  be 
considered  a  final  determination  for 
purposes  of  judicial  review. 

Ex  Parte  Communications — Section 
283.21 

The  Department  is  proposing  that, 
with  the  exception  of  procedural 
matters,  ex  parte  discussions  between 
the  ALJ  or  Judicial  Officer  and  a  party 
to  the  appeal  will  be  prohibited. 


However,  the  ALJ  or  Judicial  Officer 
may  discuss  the  merits  of  the  case  with 
any  party  if  all  parties  have  been 
provided  an  opportunity  to  participate 
in  the  discussion.  The  Department  is 
further  proposing  that  the  ALJ  or 
Judicial  Officer  could  rule  that  an  ex 
parte  communication  is  sufficient 
grounds  for  a  ruling  adverse  to  the  party 
who  knowingly  engages  in  conduct 
prohibited  by  this  section. 

Form;  Filing;  Service;  Proof  of  Service; 
Computation  of  Time;  and  Extensions  of 
Time — Section  283.22 

Form 

Under  current  procedures  before  the 
SFSAB,  parties  to  the  appeal  are 
required  to  provide  the  Board  with  an 
original  and  four  copies  of  documents 
filed  with  the  Board.  The  Board  would 
retain  the  original  and  three  copies  and 
would  transmit  the  fourth  copy  of  the 
documents  to  the  other  party  to  the 
appeal.  The  Department  is  proposing  to 
modify  these  procedures  to  provide  that 
each  party  shall  file  with  the  Hearing 
Clerk  an  original  and  two  copies.  It  will 
be  the  responsibility  of  the  party  filing 
documents  to  serve  the  other  parties 
with  a  copy  of  these  documents. 

Filing 

As  discussed  previously,  the 
Department  is  proposing  that  a 
document  is  deemed  to  be  filed  on  the 
date  it  is  postmarked,  if  mailed,  or  the 
date  received  by  the  Hearing  Clerk  or 
other  authorized  party,  if  hand 
delivered. 

Service 

The  Department  is  proposing  that  all 
documents,  motions,  decisions  or 
petitions  will  be  served  by  personal 
delivery  or  by  mail.  If  service  is  made 
by  mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response.  As  discussed  above,  it  is  the 
responsibility  of  the  party  filing  the 
documents  to  serve  a  copy  of  these 
documents  to  the  other  parties  to  the 
appeal. 

Computation  of  Time 

The  Department  is  proposing  that  in 
computing  any  period  of  time  under  this 
part,  the  time  begins  with  the  day 
following  service  of  a  document  on 
which  the  filing  deadline  is  based.  In 
addition,  calendar  days,  rather  than 
work  days,  will  be  counted  when 
determining  deadlines  for  filing. 
However,  if  the  deadline  for  filing  falls 
on  a  week-end  or  Federal  holiday,  the 
deadline  would  be  extended  to  include 
the  next  business  day.  These  procedures 
will  be  followed  regardless  of  the 
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number  of  days  allowed  for  filing  a 
document. 

Extensions  of  Time 

With  the  exception  of  the  10  day 
statutory  deadline  for  filing  the  notice  of 
appeal,  the  ALJ  may  grant  extensions  to 
the  filing  deadlines  provided  that  the 
request  for  extension  is  filed  prior  to  the 
expiration  of  the  original  due  date.  The 
Department  is  proposing  that,  if  time 
permits,  other  parties  may  submit  a 
response  to  the  request  for  extension. 

Procedural  Matters — Section  283.23 

Representation 

The  Department  is  proposing  that  all 
parties  may  be  represented  by  attorneys 
or  other  designated  representatives.  As 
discussed  in  §  283.15,  any  person  who 
appears  as  a  party’s  attorney  or 
designated  representative  must  conform 
to  the  standards  of  ethical  conduct 
required  by  practitioners  before  the 
courts  of  the  United  States. 

Summary  Procedures  for  Appeals  of  QC 
Claims  of  Less  Than  $50,000:  Subpart  C 

In  accordance  with  section  603  of  the 
HPA,  the  Secretary  is  to  provide  a  State 
agency  with  a  QC  claim  of  less  than 
$50,000  the  opportunity  to  have  its 
appeal  decided  using  a  summary 
procedure  which  need  not  include  an 
oral  hearing.  The  HPA  further  provides 
that  a  State  agency  or  the  Department 
may  independently  petition  to  have  the 
appeal  decided  using  the  full 
administrative  review  procedures  which 
would  include  an  oral  hearing. 

The  Department  is  also  proposing  that 
this  summary  procedure  be  used  where 
a  State  agency  with  a  QC  liability  of 
$50,000  or  more  either  specifically 
requests  an  appeal  based  upon  the 
existing  administrative  record  or  fails  to 
request  an  oral  hearing  within  the 
required  time  period. 

Incorporation  of  Procedures  by 
Reference — Section  283.24 

Section  283.24  contains  a  listing  of 
certain  procedures  proposed  for  QC 
claims  over  $50,000  under  subpart  B  of 
this  part  which  would  apply  also  to  QC 
claims  under  $50,000  which  are 
handled  under  the  Summary  Procedure. 
The  Department  is  proposing  that, 
unless  otherwise  provided,  these 
procedures  are  incorporated  by 
reference  into  subpart  C  of  this  part. 

Filing  Appeals  for  QC  Claims  of  Less 
Than  $50,000— Section  283.25 

With  the  exception  of  the  requirement 
that  the  State  agency  request  an  oral 
hearing  at  the  time  that  it  files  its  appeal 
petition,  the  Department  is  proposing 
that  the  requirements  for  filing  appeals 


detailed  in  §  283.24  for  QC  claims  over 
$50,000  would  apply  for  the  Summary 
Procedure. 

Request  That  Appeal  be  Handled  Under 
Procedures  in  Subpart  B  for  Appeals  of 
QC  Claims  of  $50,000  or  More— Section 
283.26 

The  Department  is  proposing  that  a 
State  agency  which  believes  that  the  full 
administrative  review  procedure, 
including  an  oral  hearing,  is  more 
appropriate  for  resolution  of  its  appeal 
must  file  a  request  no  later  than  the  date 
for  conclusion  of  discovery  activities  as 
established  by  the  ALJ  pursuant  to 
§  283.28.  Under  this  proposal,  FNS 
would  be  provided  20  days  from  service 
of  the  State  agency’s  request  to  file  a 
response  either  in  support  of  or  in 
opposition  to  the  use  of  the  full 
administrative  review  procedures.  The 
ALJ  would  decide  which  procedure  is 
more  appropriate  based  on  the 
information  provided  by  the  State 
agency  and  FNS.  The  initial  decision  of 
the  ALJ  on  the  use  of  the  full 
administrative  procedures  would  be 
final  and  effective  10  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  proposed  regulation. 

Procedure  Upon  Failure  to  File  an 
Answer — Section  283.27 

The  Department  is  proposing  that 
failure  by  FNS  to  file  an  answer  to  the 
appeal  petition  within  the  required  time 
period  would  result  in  a  waiver  of  the 
opportunity  to  file  a  cross  motion  for 
summary  judgment  in  accordance  with 
§  283.30.  The  remaining  procedures 
under  this  section  are  identical  to  those 
proposed  in  §  283.7  for  QC  claims  over 
$50,000. 

Discovery — Section  283.28 

With  the  exception  of  the  provisions 
related  to  depositions,  the  discovery 
provisions  contained  in  §  283.12(b) 
would  apply  to  discovery  initiated 
under  these  Summary  Procedures. 

Scheduling  Conference — Section  283.29 

Under  the  Summary  Procedures,  a 
conference  may  be  scheduled  at  the 
discretion  of  the  ALJ  within  a 
reasonable  time  after  the  appeal  petition 
and  answer  have  been  filed  to  establish 
the  schedule  for  the  completion  of 
discovery,  the  filing  of  cross  motions  for 
summary  judgment  and  any  other  issues 
which  the  ALJ  considers  appropriate. 
Similar  to  the  procedures  for  the 
prehearing  conference  contained  in 
§  283.11,  the  Department  is  proposing 
that  the  ALJ  would  decide  if  personal 
attendance  at  the  scheduling  conference 
is  necessary  or  if  the  matters  could  be 


resolved  by  telephone  conference.  If 
personal  attendance  at  the  scheduling 
conference  is  determined  to  be 
necessary,  the  conference  will  be  held  at 
the  U.S.  Department  of  Agriculture, 
Washington,  DC. 

The  ALJ  would  decide  if  a 
stenographic  record  of  the  scheduling 
conference  will  be  necessary.  If  no 
stenographic  record  is  made,  the  ALJ 
would  file  and  serve  a  written  order  of 
those  actions  agreed  to  at  the  scheduling 
conference. 

Cross  Motions  for  Summary 
Judgment — Section  283.30 

Under  these  Summary  Procedures,  the 
decision  of  the  ALJ  will  be  based  upon 
a  written  record  submitted  by  the 
parties  to  the  appeal.  This  written 
record  would  include  the  cross  motions 
for  summary  judgment  and  any 
documentary  evidence  submitted  in 
accordance  with  the  schedule 
established  by  the  ALJ  under  §  283.29. 
The  Department  is  proposing  that  the 
motions  for  summary  judgment  be 
limited  to  35  pages,  excluding  exhibits, 
unless  authorized  by  the  ALJ.  Reply 
briefs  would  be  limited  to  15  pages, 
excluding  exhibits.  The  parties  would 
be  limited  to  15  pages,  excluding 
exhibits.  The  parties  would  have  20 
days  from  service  of  the  initial  brief  to 
file  any  reply  brief.  Under  this  proposal, 
neither  party  would  be  permitted  to  file 
a  response  to  the  reply  brief. 

Review  of  the  Record — Section  283.31 

The  Department  is  proposing  that  the 
ALJ  may  decide  that  additional 
information  or  briefing  is  needed  before 
a  decision  can  be  reached.  Under  this 
proposal,  the  ALJ  would  notify  the 
appropriate  party  or  parties  of  the 
specific  information  or  issues  to  be 
addressed  and  provide  a  deadline  for 
submission  of  this  information.  A  copy 
of  the  request  for  additional  information 
will  be  provided  to  the  other  party.  In 
accordance  with  §  283.22,  the  party 
filing  the  additional  information  or 
briefing  would  be  responsible  for 
serving  a  copy  of  this  filing  on  the  other 
party  to  the  appeal.  Upon  receipt  of  the 
additional  information,  the  ALJ  would 
provide  the  other  party  a  deadline  for 
submission  of  any  response  to  this 
additional  information. 

The  Department  is  proposing  also  that 
at  the  conclusion  of  the  time  period 
allowed  for  the  submission  of  the 
requested  additional  information  or  a 
response  by  the  other  party,  the  ALJ 
would  render  a  decision  based  upon  the 
existing  record. 
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ALJ’s  Initial  Decision — Section  283.32 

The  Department  is  proposing  that  the 
ALJ  would  render  an  initial  derision 
within  a  reasonable  period  of  time  after 
the  deadline  for  submission  of  the 
motions,  briefs,  reply  briefs,  supporting 
materials  and  any  additional 
information  requested  by  the  ALJ.  The 
remaining  proposed  post-hearing 
procedures  for  the  full  administrative 
review  procedures  for  claims  over 
$50,000  contained  in  §§  283.17(d)  and 
283.20  would  apply  to  the  claims  heard 
under  the  summary  review  procedures. 

Implementation 

In  accordance  with  section 
701(b)(5)(C)  of  the  HP  A,  the 
amendments  to  section  14  of  the  Act  are 
effective  on  October  1, 1985. 
Accordingly,  the  Department  proposes 
to  amend  7  CFR  part  275  to  provide  that 
the  provisions  of  this  action  are 
retroactive  to  October  1, 1985  for  all  QC 
review  periods  after  such  date. 

List  of  Subjects 
7  CFR  Part  275 

Administrative  practice  and 
procedures.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  283 

Administrative  practice  and 
procedures.  Claims,  Food  stamps, 
Government  procedures,  and  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  275  is  proposed  to 
be  amended  and  7  CFR  part  283  is 
proposed  to  be  added  as  follows: 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

1.  The  authority  citation  for  part  275 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  Section  275.23  is  amended  by 
revising  paragraph  (e)(5)(iii)  to  read  as 
follows: 

§  275.23  Determination  of  State  Agency 
Program  Performance. 
***** 

(e)  *  *  * 

(5)*  *  * 

(iii)  Whenever  a  State  is  assessed  for 
an  excessive  payment  error  rate,  the 
State  shall  have  the  right  to  request  an 
appeal  in  accordance  with  procedures 
set  forth  in  part  283. 
***** 

PART  283— APPEALS  OF  QUALITY 
CONTROL  (“QC”)  CLAIMS 

3.  7  CFR  part  283  is  added  to  read  as 
follows: 


Subpart  A— General 

Sec. 

283.1  Meaning  of  wards. 

283.2  Scope  of  applicability. 

283.3  Definitions. 

Subpart  B — Appeals  of  QC  Claim*  of 
$50,000  or  More 

283.4  Filing  appeals  for  QC  claims  of 
$50,000  or  more. 

283.5  Motion  to  dismiss. 

283.6  Answer. 

283.7  Procedures  upon  failure  to  file  an 
answer. 

283.8  Amendment  of  appeal  or  answer. 

283.9  Withdrawal  of  appeal. 

283.10  Consent  decision. 

283.11  Prehearing  conference  and 
procedure. 

283.12  Discovery. 

283.13  Subpoenas. 

283.14  Fees  of  witnesses. 

283.15  Procedure  for  hearing. 

283.16  Consolidation  of  issues. 

283.17  Post-hearing  procedure. 

283.18  Motions  and  requests. 

283.19  ALJ’s. 

283.20  Review  by  the  Judicial  Officer. 

283.21  Ex  parte  communications. 

283.22  Form;  filing;  service;  proof  of 
service;  computation  of  time;  and 
extensions  of  time. 

283.23  Procedural  matters. 

Subpart  C — Summary  Procedure  for 
Appeals  of  QC  Claims  of  Leas  Than  $50,000 

283.24  Incorpration  of  procedures  by 
reference. 

283.25  Filing  appeals  for  QC  claims  of  less 
than  $50,000 

283.26  Request  that  appeals  be  handled 
under  procedures  in  subpart  B  for 
appeals  of  QC  claims  of  $50,000  or  more. 

283.27  Procedures  upon  failure  to  file  an 
answer. 

283.28  Discovery. 

283.29  Scheduling  conference. 

283.30  Cross  motions  for  summary 
judgment. 

283.31  Review  of  the  record. 

283.32  ALJ’s  initial  decision. 

Authority:  7  U.S.C.  2011-2032. 

Subpart  A — General 

$  283.1  Meaning  of  words. 

As  used  in  this  part,  words  in  the 
singular  form  shall  be  deemed  to  import 
the  plural,  and  vice  versa,  as  the  case 
may  require. 

§283.2  Scope  and  applicability. 

The  rules  of  practice  in  this  part,  shall 
be  applicable  to  appeals  by  State 
agencies  of  Food  and  Nutrition  Service 
quality  control  (QC)  claims  for  Fiscal 
Year  ("FY”)  1986  and  subsequent  fiscal 
years  pursuant  to  sections  14(a)  and 
16(c)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  7  U.S.C.  2023(a)  and  2025(c). 

§283.3  Definitions. 

As  used  in  this  part,  the  terms  as 
defined  in  the  Food  Stamp  Act  of  1977, 


as  amended,  7  U.S.C  2011-2029 
(“Act”),  and  in  the  regulations, 
standards,  instructions  or  orders  issued 
thereunder,  shall  apply  with  equal  force 
and  effect.  In  addition,  and  except  as 
may  be  provided  otherwise  in  this 
section: 

Administrator  means  the 
Administrator,  Food  and  Nutrition 
Service,  U.S.  Department  of  Agriculture 
("USDA”). 

ALJ  means  any  Administrative  Law 
Judge  in  USDA  appointed  pursuant  to  5 
U.S.C  3105  or  detailed  to  the  USDA 
pursuant  to  5  U.S.C  3344  and  assigned 
to  the  appeal. 

Appeal  means  the  appeal  to  the  ALJ 
within  the  required  10-day  statutory 
time  period  in  accordance  with  the 
procedures  set  forth  in  this  part. 

Ex  parte  communication  means  an 
oral  or  written  communication  not  on 
the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  it  shall  not  include 
procedural  matters. 

Filing.  A  pleading  or  other  document  _ 
allowed  or  required  to  be  filed  in 
accordance  with  this  Part  shall  be 
considered  filed  when  postmarked,  if 
mailed,  or  when  received,  if  hand 
delivered. 

FNS  means  the  Food  and  Nutrition 
Service,  USDA. 

Hearing  means  that  part  of  the  appeal 
which  involves  the  submission  of 
evidence  before  the  ALJ  for  the  record 
in  the  appeal. 

Hearing  Clerk  means  the  Hearing 
Clerk,  USDA,  Washington,  DC  20250. 

Judicial  Officer  means  an  officer  of  the 
USDA  delegated  authority  by  the 
Secretary  of  Agriculture,  pursuant  to  the 
Act  of  April  4, 1940  (7  U.S.C  450c- 
459g)  and  Reorganization  Plan  No.  2  of 
1953  (5  U.S.C.  1970  ed.,  Appendix,  P. 
550),  as  amended  by  Public  Law  No.  97— 
35,  title  I.  Section  125,  95  Stat.  357,  369 
(1981)  (7  U.S.C  2201  note),  to  perform 
the  adjudicating  function  involved  (7 
CFR  2.35(a)),  or  the  Secretary  of 
Agriculture  if  the  authority  so  delegated 
is  exercised  by  the  Secretary. 

OC  claim  means  a  claim  made 
pursuant  to  7  U.S.C.  2025(c). 

Secretary  means  the  Secretary  of  the 
USDA. 

State  agency  means: 

(1)  The  agency  of  State  government, 
including  the  local  offices  thereof, 
which  is  responsible  for  the 
administration  of  the  federally  aided 
public  assistance  programs  within  the 
State,  and  in  those  States  where  such 
assistance  programs  are  operated  on  a 
decentralized  basis,  it  includes  the 
counterpart  local  agencies  which 
administer  such  assistance  programs  for 
the  State  agency,  and 
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(2)  The  Indian  tribal  organization  of 
any  Indian  tribe  determined  by  the 
Secretary  to  be  capable  of  effectively 
administering  a  Food  Stamp  Program  in 
accordance  with  the  Food  Stamp  Act  of 
1977,  as  amended,  7  U.S.C.  2011-2031. 

Subpart  B— Appeal  of  QC  Claims  of 
$50,000  or  More 

s  283.4  Flung  appeals  for  QC  claims  of 
$50,000  or  more. 

(a)  Time.  A  State  agency  may  appeal 
the  bill  for  collection  from  FNS  for  a  QC 
claim  of  $50,000  or  more  for  a  food 
stamp  QC  error  rate  in  excess  of  the 
tolerance  level.  A  State  agency  must  file 
a  written  notice  of  appeal,  in  accordance 
with  this  subpart,  within  10  days  of 
receipt  by  certified  mail  or  personal 
service  of  the  bill  for  collection  from 
FNS  for  a  QC  claim  of  $50,000  or  more. 

(b)  Filing.  The  notice  of  appeal  shall 
be  filed  with  the  Hearing  Clerk  in 
accordance  with  §  283.22(b). 

(c)  Content  of  the  notice.  (1)  A  notice 
of  appeal,  in  order  to  be  considered 
acceptable,  must  contain  the  following 
information: 

(1)  A  brief  and  clear  statement  that  it 
is  an  appeal  from  a  QC  claim  of  $50,000 
or  more  identifying  the  period  the  claim 
covers,  the  date  and  amount  of  the  bill 
for  collection,  and  the  date  of  receipt  of 
the  bill  for  collection; 

(ii)  Identification  of  the  State  agency 
as  the  appellant  and  FNS  as  the 
appellee; 

(iii)  A  statement  that  the  notice  of 
appeal  is  filed  pursuant  to  section  14(a) 
of  the  Food  Stamp  Act; 

(iv)  A  copy  of  the  bill  for  collection 
which  constitutes  the  basis  for  the  filing 
of  the  notice  of  appeal  shall  be  attached 
to  the  notice. 

(2)  Failure  to  file  an  acceptable  notice 
of  appeal  shall  result  in  a  challenge  by 
FNS  to  the  notice,  dismissal  of  the 
notice  by  the  ALJ  and  a  waiver  of  the 
opportunity  for  further  appeal  or  review 
by  the  Judicial  Officer  unless  the  State 
agency  pursues  the  options  as  discussed 
in  §§  283.17(d)  and  283.20  of  this 
regulation. 

(d)  Good  cause.  The  Secretary's 
determination  concerning  good  cause  is 
final.  The  State  agency  may  not  appeal 
a  determination  by  the  Secretary 
concerning  whether  a  State  agency  had 
good  cause  as  prescribed  in  7  CFR 
275.23(e)(5)  for  its  failure  to  meet  the 
error  rate  tolerance  level  established 
under  7  CFR  part  275.  The  State  agency 
is  not  precluded  from  relying  upon  facts 
used  in  support  of  its  good  cause  waiver 
request  in  arguing  other  appealable 
issues  before  the  ALJ,  if  such  facts  are 
relevant  to  the  appealable  issues. 

(e)  Receipt  of  notice  of  appeal  and 
assignment  of  docket  number.  Upon 


receipt  of  a  notice  of  appeal,  the  Hearing 
Clerk  shall  assign  the  appeal  a  docket 
number.  The  Hearing  Clerk  shall: 

(1)  Send  the  State  agency  a  letter 
which  shall  include  the  following 
information: 

(1)  Advice  that  the  notice  of  appeal 
has  been  received  and  the  date  of 
receipt; 

(ii)  The  docket  number  assigned  to  the 
appeal  and  instructions  that  all  future 
communications  related  to  the  appeal 
shall  reference  the  docket  number,  and; 

(iii)  Advice  that  the  State  agency  must 
file  and  serve  its  appeal  petition,  as  set 
forth  in  §  283.22  within  30  days  of 
service  of  the  Hearing  Clerk’s  letter. 
Failure  to  file  a  timely  appeal  petition 
may  result  in  a  waiver  of  further  appeal 
rights. 

(2)  Send  FNS  a  copy  of  the  notice  of 
appeal  and  a  copy  of  the  letter  to  the 
State  agency. 

(f)  Stay  of  collection.  The  filing  of  a 
timely  notice  of  appeal  shall 
automatically  stay  the  action  of  FNS  to 
collect  the  QC  claim  asserted  against  the 
State  agency  until  a  decision  is  reached 
on  the  acceptability  of  the  appeal,  and 
in  the  case  of  an  acceptable  appeal,  until 
a  final  administrative  determination  has 
been  issued.  However,  during  the  stay 
interest  will  continue  to  accrue  on  the 
outstanding  claim  amount  in 
accordance  with  the  Food  Stamp  Act. 

(g)  Content  of  the  appeal  petition.  The 
appeal  petition  shall  include: 

(1)  A  brief  statement  of  the  allegations 
of  fact  and  provisions  of  law  that 
constitute  the  basis  for  the  appeal; 

(2)  The  nature  of  the  relief  sought, 
and; 

(3)  A  request  for  an  oral  hearing,  if 
desired  by  the  State  agency.  Failure  to 
request  an  oral  hearing  will  result  in  a 
forfeiture  of  the  opportunity  for  such  a 
hearing.  In  such  event,  the  appeal  shall 
proceed  in  accordance  with  the 
procedures  set  forth  under  subpart  C  of 
this  part. 

(h)  FNS  answer.  Upon  service  of  the 
State  agency  appeal  petition,  FNS  shall: 

(1)  File  an  answer,  pursuant  to 

§  283.22,  within  30  days  of  service  of 
the  State  agency  appeal  petition,  and; 

(2)  Advise  the  Hearing  Clerk  if  FNS 
wishes  to  have  an  oral  hearing.  The 
hearing  must  be  requested  prior  to  or  at 
the  same  time  that  FNS  files  its  answer. 
The  failure  to  request  an  oral  hearing  by 
that  time  will  result  in  a  forfeiture  of  the 
opportunity  for  such  a  hearing. 

$  283.5  Motion  to  dismiss. 

(a)  Filing  of  motion  to  dismiss.  Prior 
to  or  at  the  same  time  as  filing  the 
answer,  FNS  may  file  a  motion  to 
dismiss.  The  appeal  may  be  challenged 
on  the  basis  that  the  notice  of  appeal 


was  not  filed  within  10  days,  the  appeal 
petition  was  not  filed  in  accordance 
with  §  283.4,  that  it  is  an  appeal  based 
upon  good  cause,  or  that  the  appeal 
petition  is  substantially  incomplete  and 
could  not  be  quickly  and  easily  cured  by 
amendment.  The  motion  must  be 
accompanied  by  clear  and  convincing 
proof  of  any  of  these  factors  alleged  as 
grounds  for  dismissal. 

(b)  Service  of  motion  to  dismiss.  FNS 
shall  serve  the  State  agency  with  a  copy 
of  the  motion  to  dismiss.  The  State 
agency  will  have  20  days  from  date  of 
service  to  submit  objections  to  the 
motion. 

(c)  Ruling  on  a  motion  to  dismiss.  The 
ALJ  will  rule  on  the  motion  to  dismiss 
before  any  further  action  proceeds  on 
the  basis  of  the  merits  of  the  appeal.  The 
basis  of  the  ruling  will  be  clearly 
documented  and  will  become  part  of  the 
official  record.  If  the  ALJ  denies  the 
motion,  FNS  shall  file  its  Answer  in 
accordance  with  §  283.6  within  30  days 
of  service  of  the  ALJ’s  ruling,  unless 
there  is  a  motion  for  reconsideration 
filed  pursuant  to  §  283.179(d)  or  review 
by  the  Judicial  Officer  is  sought 
pursuant  to  §283.20. 

(d)  Dismissal  of  appeal.  If  the  ALJ 
finds  the  basis  for  the  motion  to  have 
merit,  the  appeal  may  be  dismissed.  The 
initial  decision  of  the  ALJ  shall  become 
final  and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  regulation. 

(e)  Waiver.  Failure  to  file  for  dismissal 
of  the  appeal  by  the  time  the  answer  is 
filed  will  result  in  waiver  of  the  right  to 
request  dismissal. 

$283.6  Answer. 

(a)  Filing  and  service.  Within  30  days 
after  service  of  the  State  agency  appeal 
petition,  or  within  30  days  following 
service  of  a  ruling  in  accordance  with 

§  283.5,  FNS  shall  file  an  answer  signed 
by  the  FNS  Administrator  or  authorized 
representative  or  the  attorney  of  record 
in  the  appeal.  The  attorney  may  file  an 
appearance  of  record  prior  to  or 
simultaneously  with  the  filing  of  the 
answer. 

(b)  Contents.  The  answer  shall  clearly 
admit,  deny,  or  explain  each  of  the 
allegations  of  the  appeal  petition  and 
shall: 

(1)  Clearly  set  forth  any  defense 
asserted  by  FNS;  or 

(2)  State  that  FNS  admits  all  the  facts 
alleged  in  the  appeal  petition;  or 

(3)  State  that  FNS  admits  the 
jurisdictional  allegations  of  the  appeal 
petition  and  neither  admits  nor  denies 
the  remaining  allegations  and  consents 
to  the  issuance  of  an  order  without 
further  procedure. 
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(c)  Default.  Failure  to  file  a  timely 
answer  shall  be  deemed,  for  purposes  of 
the  appeal,  an  admission  of  the 
allegations  in  the  appeal  petition  and 
failure  to  deny  or  otherwise  respond  to 
an  allegation  of  the  appeal  petition  shall 
be  deemed  for  purposes  of  the  appeal, 
an  admission  of  said  allegation,  unless 
FNS  and  the  State  agency  have  agreed 
to  a  consent  decision  pursuant  to 
§283.10. 

§283.7  Procedure*  upon  failure  to  file  an 
answer. 

The  failure  by  FNS  to  file  an  answer 
shall  constitute  a  waiver  of  hearing. 

Upon  such  failure  to  file,  the  State 
agency  shall  file  a  proposed  decision, 
along  with  a  motion  for  adoption 
thereof,  both  of  which  shall  De  served 
upon  FNS  by  the  State  agency.  Within 
20  days  after  service  of  such  motion  and 
proposed  decision,  FNS  may  file 
objections  thereto.  If  the  ALJ  finds  that 
meritorious  objections  have  been  filed, 
the  State  agency’s  motion  shall  be 
denied  with  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures  or  hearing. 
Copies  of  the  initial  decision  or  denial 
of  State  agency’s  motion  shall  be  served 
on  each  of  the  parties  and  shall  be 
included  as  part  of  the  official  record. 
Where  the  decision  as  proposed  by  State 
agency  is  adopted  as  the  ALJ’s  initial 
decision,  such  decision  of  the  ALJ  shall 
become  final  and  effective  30  days  after 
service  unless  reconsideration  or  review 
by  the  Judicial  Officer  is  sought  as 
discussed  in  §§  283.17(d)  and  283.20  of 
this  proposed  regulation. 

§  283.8  Amendment  of  appeal  or  answer. 

At  any  time  prior  to  the  filing  of  a 
motion  for  a  hearing  pursuant  to 
§  283.15(b),  the  appeal  petition  or  the 
answer  may  be  amended.  Thereafter, 
such  an  amendment  may  be  made  with 
consent  of  the  parties,  or  as  authorized 
by  the  ALJ  upon  a  showing  of  cause. 

§283.9  Withdrawal  of  appeal. 

At  any  time  before  the  ALJ  files  an 
initial  decision,  the  State  agency  may 
withdraw  its  appeal  and  agree  to  pay  the 
full  amount  of  the  claim.  By 
withdrawing  an  appeal,  the  State  agency 
waives  all  further  opportunity  to  appeal 
or  seek  review  by  the  Judicial  Officer  or 
by  the  Federal  courts  on  the  claim  or 
related  matters. 

§283.10  Consent  decision. 

At  any  time  before  the  ALJ  files  an 
initial  decision,  FNS  and  the  State 
agency  may  agree  to  entry  of  a  consent 
decision.  Such  decision  shall  he  filed  in 
the  form  of  a  decision  signed  by  the 
parties  with  appropriate  space  for 


signature  by  the  ALJ  and  shall  contain 
an  admission  of  at  least  the 
jurisdictional  facts,  consent  to  the 
issuance  of  the  agreed  decision  without 
further  procedure  and  such  other 
admissions  or  statements  as  may  be 
agreed  between  the  parties.  The  ALJ 
sha^snter  such  decision  without 
further  procedures,  unless  an  error  is 
apparent  on  the  face  of  the  document. 
Such  decision  shall  have  the  same  force 
and  effect  as  a  decision  issued  after  full 
hearing,  and  shall  be  final  and  shall  take 
effect  30  days  after  the  date  of  the 
delivery  or  service  of  final  notice  of 
such  determination.  A  consent  decision 
is  final  and  may  not  be  reviewed  by  the 
Judicial  Officer  or  by  the  Federal  Court. 

§  283.1 1  Prehearing  conference  and 
procedure. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  counsel  to 
participate  in  a  prehearing  conference  at 
any  reasonable  time  prior  to  the  hearing. 
The  prehearing  conference  shall  be  held 
at  the  U.S.  Department  of  Agriculture, 
Washington,  DC.  Reasonable  notice  of 
the  time,  place  of  the  prehearing 
conference  and  if  personal  attendance 
will  be  necessary  shall  be  given.  The 
ALJ  shall  order  each  of  the  parties  to 
furnish  at  the  prehearing  conference  or 
at  another  time  prior  to  the  hearing  the 
following: 

(1)  An  outline  of  the  appeal  or 
defense; 

(2)  The  legal  theories  upon  which  the 
party  will  rely; 

(3)  Copies  of  or  a  list  of  documents 
that  the  party  anticipates  relying  upon 
at  the  hearing;  and 

(4)  A  list  of  witnesses  who  will  testify 
on  behalf  of  the  party.  At  the  discretion 
of  the  party  furnishing  such  list  of 
witnesses,  the  names  of  the  witnesses 
need  not  be  furnished  if  they  are 
otherwise  identified  in  some  meaningful 
way  such  as  a  short  statement  of  the 
type  of  evidence  they  will  offer. 

(b)  The  ALJ  shall  not  order  any  of  the 
foregoing  procedures  that  a  party  can 
show  are  inappropriate  or  unwarranted 
under  the  circumstances  of  the 
particular  appeal. 

(c)  At  the  prehearing  conference,  the 
following  matters  shall  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings; 

(3)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof; 

(4)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(5)  Negotiation,  compromise,  or 
settlement  of  issues; 


(6)  The  exchange  of  copies  of 
proposed  exhibits; 

(7)  The  nature  of  and  the  date  by 
which  discovery,  as  provided  in 

§  283.12,  must  be  completed; 

(8)  The  identification  of  documents  or 
matter  of  which  official  notice  may  be 
requested; 

(9)  A  schedule  to  be  followed  by  the 
parties  for  the  completion  of  the  actions 
decided  at  the  conference;  and 

(10)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  appeal. 

(d)  Reporting.  A  prehearing 
conference  will  not  be  stenographically 
reported  unless  so  directed  by  the  ALJ. 

(e)  Attendance  at  prehearing 
conference.  In  the  event  the  ALJ 
concludes  that  personal  attendance  by 
the  ALJ  and  the  parties  or  counsel  at  a 
prehearing  conference  is  unwarranted  or 
impractical,  but  decides  that  a 
conference  would  expedite  the  appeal, 
the  ALJ  may  conduct  such  conference 
by  telephone. 

(f)  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
ALJ  concludes  that  a  stenographic 
report,  if  available,  shall  suffice,  or,  in 
the  event  the  conference  takes  place 
within  7  days  of  the  beginning  of  the 
hearing,  the  ALJ  elects  to  make  a 
statement  on  the  record  at  the  hearing 
summarizing  the  actions  taken. 

§  283.1 2  Discovery. 

(a)  Depositions — (1)  Motion  fot  taking 
deposition.  Only  upon  a  finding  by  the 
ALJ  that  a  deposition  is  necessary  to 
preserve  testimony  as  provided  in  this 
paragraph,  upon  the  motion  of  a  party 
to  the  appeal,  the  ALJ  may,  at  any  time 
after  the  filing  of  the  answer,  order  the 
taking  of  testimony  by  deposition.  The 
motion  shall  set  forth: 

(1)  The  name  and  address  of  the^ 
proposed  deponent; 

(ii)  The  name  and  address  of  the 
person  (referred  to  hereafter  in  this 
section  as  the  "officer”)  qualified  under 
the  regulations  in  this  part  to  take 
depositions,  before  whom  the  proposed 
examination  is  to  be  made; 

(iii)  The  proposed  time  and  place  of 
the  examination,  which  shall  be  at  least 
15  days  after  the  date  of  service  of  the 
motion;  and 

(iv)  The  reasons  why  such  deposition 
should  be  taken,  which  shall  be  solely 
for  the  purpose  of  eliciting  testimony 
which  otherwise  might  not  be  available 
at  the  time  of  the  hearing,  for  use  as 
provided  in  accordance  with  paragraph 
(a)(7)  of  this  section. 

(2)  ALJ’s  order  for  taking  depositions. 
If  the  ALJ  finds  that  the  testimony  may 
not  otherwise  be  available  at  the 
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hearing,  the  taking  of  the  deposition 
may  be  ordered.  The  order  shall  be 
served  upon  the  parties,  and  shall  state: 

(i)  the  time  ana  place  of  the 
examination; 

(ii)  the  name  of  the  officer  before 
whom  the  examination  is  to  be  made; 
and 

(iii)  the  name  of  the  deponent.  The 
officer  and  the  time  and  place  need  not 
be  the  same  as  those  suggested  in  the 
motion. 

(3)  Qualifications  of  officer.  The 
deposition  shall  be  made  before  an 
officer  authorized  by  the  law  of  the 
United  States  or  by  the  law  of  the  place 
of  the  examination  to  administer  oaths, 
or  before  an  officer  authorized  by  the 
Secretary  to  administer  oaths. 

(4)  Procedure  on  examination,  (i)  The 
deponent  shall  be  examined  under  oath 
or  affirmation  and  shall  be  subject  to 
cross-examination.  Objections  to 
questions  or  documents  shall  be  in  the 
short  form,  stating  the  grounds  of 
objections  relied  upon.  The  questions 
propounded,  together  with  all 
objections  made  (but  not  including 
argument  or  debate),  shall  be  recorded 
verbatim.  In  lieu  of  oral  examination, 
parties  may  transmit  written  questions 
to  the  officer  prior  to  the  examination 
and  the  officer  shall  propound  such 
questions  to  the  deponent. 

(ii)  The  party  taking  the  deposition 
shall  arrange  for  the  examination  of  the 
witness  either  by  oral  examination,  or 
by  written  questions  upon  agreement  of 
the  parties  or  as  directed  by  the  ALJ.  If 
the  examination  is  conducted  by  means 
of  written  questions,  copies  of  the 
questions  snail  be  served  upon  the  other 
party  to  the  appeal  and  filed  with  the 
officer  at  least  10  days  prior  to  the  date 
set  for  the  examination  unless  otherwise 
agreed,  and  the  other  party  may  serve 
cross  questions  and  file  them  with  the 
officer  at  any  time  prior  to  the  time  of 
the  examination. 

(iii)  The  parties  may  stipulate  in 
writing  or  the  ALJ  may  upon  motion 
order  that  a  deposition  be  taken  by 
telephone.  A  deposition  taken  by 
telephone  is  to  be  taken  at  the  place 
where  the  deponent  is  to  answer 
questions  propounded  to  the  deponent. 

(iv)  The  parties  may  stipulate  in 
writing  or  the  ALJ  may  upon  motion 
order  that  a  deposition  be  recorded  by 
other  than  stenographic  means.  The 
stipulation  or  the  order  shall  designate 
the  manner  of  recording,  preserving  and 
filing  of  the  deposition,  and  may 
include  other  provisions  to  assure  that 
the  recorded  testimony  is  accurate  and 
trustworthy. 

(5)  Certification  by  the  officer.  The 
officer  shall  certify  on  the  deposition 
that  the  deponent  was  duly  sworn  and 


that  the  deposition  is  a  true  record  of 
the  deponent’s  testimony.  The  officer 
shall  then  securely  seal  the  deposition, 
together  with  one  copy  thereof  (unless 
there  are  more  than  two  parties  in  the 
appeal,  in  which  case  there  should  be 
anther  copy  for  each  additional  party), 
in  an  envelope  and  mail  the  same  jgr 
registered  or  certified  mail  to  the 
Hearing  Clerk. 

(6)  Corrections  to  the  transcript,  (i)  At 
any  time  prior  to  the  hearing,  any  party 
may  file  a  motion  proposing  corrections 
to  the  transcript  of  the  deposition. 

(ii)  Unless  a  party  files  such  a  motion 

in  the  manner  prescribed,  the  transcript 
shall  be  presumed  to  be  a  true,  correct, 
and  complete  transcript  of  the  testimony 
given  in  the  deposition  proceeding  and 
to  contain  an  accurate  description  or 
reference  to  all  exhibits  in  connection 
therewith,  and  shall  be  deemed  to  be 
certified  correct  without  further 
procedure.  , 

(iii)  At  any  time  prior  to  the  use  of  the 
deposition  in  accordance  with 
paragraph  (a)(7)  of  this  section  and  after 
consideration  of  any  objections  filed 
thereto,  the  ALJ  may  issue  an  order 
making  any  corrections  in  the  transcript 
which  the  ALJ  finds  are  warranted,  and 
these  corrections  shall  be  entered  onto 
the  original  transcript  by  the  Hearing 
Clerk  (without  obscuring  the  original 
text). 

(7)  Use  of  depositions.  A  deposition 
ordered  and  taken  in  accordance  with 
the  provisions  of  this  section  may  be 
used  in  an  appeal  under  these  rules  if 
the  ALJ  finds  that  the  evidence  is 
otherwise  admissible  and 

(i)  That  the  witness  is  deceased; 

(ii)  That  the  witness  is  unable  to 
attend  or  testify  because  of  age, 
sickness,  infirmity,  or  imprisonment; 

(iii)  That  the  party  offering  the 
deposition  has  endeavored  to  procure 
the  attendance  of  the  witness  by 
subpoena,  but  has  been  unable  to  do  so; 
or 

(iv)  That  such  exceptional 
circumstances  exist  as  to  make  it 
desirable,  in  the  interests  of  justice,  to 
allow  the  deposition  to  be  used.  If  the 
party  upon  whose  motion  the 
deposition  was  taken  refuses  to  offer  it 
in  evidence,  any  other  party  may  offer 
the  deposition  or  any  part  thereof  in 
evidence.  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  the 
introduction  of  any  other  part  which  is 
relevant  be  considered  with  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts. 

(b)  Interrogatories,  requests  for 
admissions  and  requests  for  production 
of  documents — (1)  Interrogatories.  A 
party  may  submit  written  interrogatories 


to  any  other  party  to  an  appeal.  The 
time  for  submitting  and  responding  to 
written  interrogatories  shall  be  set  by 
the  ALJ  at  the  pre-hearing  conference, 
but  in  no  event  shall  the  time  for 
response  be  less  than  20  days  from  the 
date  of  service  or  within  such  time  as 
determined  upon  motion  to  the  ALJ. 

The  number  of  interrogatories  submitted 
by  each  party  shall  not  exceed  fifteen 
questions  including  subparts,  unless 
additional  interrogatories  are  authorized 
by  the  ALJ.  Each  interrogatory  should  be 
answered  separately  and  fully  in 
writing,  unless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
should  be  stated  in  lieu  of  an  answer. 

The  answers  are  to  be  signed  under 
penalty  of  perjury  by  the  person  making 
them.  Objections  shall  be  signed  by  the 
attorney  of  record  in  the  appeal  or  by 
the  responding  party’s  authorized 
representative. 

J2)  Request  for  admissions.  A  party 
may  submit  a  written  request  for 
admission  of  the  truth  of  any  matters 
relevant  to  the  appeal  to  any  other  party 
to  the  appeal.  The  time  for  submitting 
a  written  request  for  admission  shall  be 
set  by  the  ALJ  at  the  pre-hearing 
conference.  The  number  of  admissions 
contained  in  a  request  submitted  by  a 
party  shall  not  exceed  fifteen  unless 
additional  admissions  are  authorized  by 
the  ALJ.  The  matter  is  admitted  unless, 
within  20  days  after  service  thereof,  or 
within  such  time  as  determined  upon 
motion  to  the  ALJ,  the  party  to  whom 
the  request  is  directed  serves  upon  the 
party  requesting  the  admission  a  written 
answer  or  objection  addressed  to  the 
matter  signed  by  the  party,  counsel  or 
designated  representative.  If  objection  is 
made,  the  reasons  therefor  should  be 
stated.  The  answer  should  specifically 
deny  the  matter  or  set  forth  in  detail 
why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  the  failure  to  admit  or  deny  unless 
it  is  stated  that  reasonable  inquiry  has 
been  made  and  that  the  information 
known  or  readily  obtainable  is 
insufficient  to  enable  the  party  to  admit 
or  deny.  A  party  who  considers  that  a 
matter  for  which  an  admission  has  been 
requested  presents  a  genuine  issue  for 
hearing  may  not,  on  that  ground  alone, 
object  to  the  request;  the  party  may  deny 
the  matter  or  set  forth  reasons  why  the 
matter  cannot  be  admitted  or  denied. 

(3)  Request  for  production  of 
documents,  (i)  Any  party  may  serve 
upon  any  other  party  to  the  appeal  a 
request  for  production  of  documents 
which  are  in  the  possession  or  control 
of  the  party  upon  whom  the  request  is 
served.  The  time  for  service  and 
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response  to  such  a  request  shall  be  set 
by  the  ALJ  at  the  pre-hearing 
conference.  Upon  payment  of  fees  for 
search  and  duplication  of  documents, 
any  party  to  the  appeal  may  obtain 
copies  of  such  documents. 

(ii)  The  ALJ  shall  limit  the  frequency 
or  extent  of  use  of  discovery  methods  if 
the  ALJ  determines  that: 

(A)  The  discovery  sought  is 
unreasonably  cumulative  or  duplicative, 
or  is  obtainable  horn  some  other  source 
that  is  more  convenient,  less 
burdensome,  or  less  expensive; 

(B)  The  party  seeking  discovery  has 
had  ample  opportunity  by  discovery  in 
the  action  to  obtain  the  information 
sought;  or 

(C)  The  discovery  is  unduly 
burdensome  or  expensive,  taking  into 
account  the  needs  of  the  case,  the 
amount  in  controversy,  limitations  on 
the  parties’  resources,  and  the 
importance  of  the  issues  at  stake  in  the 
litigation. 

(iii)  A  party  served  with  such  a 
request  may  file  a  motion  for  a 
protective  order  before  the  date  on 
which  a  response  to  the  discovery 
request  is  due,  stating  why  discovery 
should  be  limited  or  should  not  be 
required. 

(iv)  If  such  documents  include 
privileged  information  or  information 
the  disclosure  of  which  is  proscribed  by 
the  Food  Stamp  Act,  such  documents 
need  not  be  produced. 

(v)  Parties  may  file  a  motion  to 
compel  seeking  production  of 
documents  claimed  to  be  privileged. 
r  (vi)  Within  20  days  of  service  of  a 
motion  to  compel  or  a  motion  for  a 
protective  order,  the  opposing  party 
may  file  a  response. 

(vii)  The  ALJ  may  graht  a  motion  to 
compel  production  or  deny  a  motion  for 
a  protective  order  only  if  the  ALJ  finds 
that  the  discovery  sought  is  necessary 
for  the  expeditions,  fair,  and  reasonable 
consideration  of  the  issues;  it  is  not 
unduly  costly  or  burdensome;  it  will  not 
unduly  delay  the  proceeding;  and  the 
information  sought  is  not  privileged. 

(viii)  The  initial  decision  of  the  ALJ 
regarding  the  motion  to  compel  the 
production  of  privileged  documents  or 
the  motion  for  a  protection  order  shall 
become  final  and  effective  10  days  after 
service  unless  either  party  pursues  the 
options  as  discussed  in  §§  283.17(d)  and 
283.20  of  this  proposed  regulation. 

(4)  Postponements  or  delays.  No 
hearing,  proceeding  or  other  matter 
under  this  Part  shall  be  postponed  or 
otherwise  delayed  pending  the  response 
or  resolution  of  issues  pertaining  to  a 
request  for  information  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 


(5)  Supplementation  of  response.  A 
party  who  knows  or  later  learns  that  a 
response  is  incorrect  is  under  a  duty  to 
correct  stich  response  as  soon  as 
possible.  A  party  who  has  responded  to 
a  request  for  discovery  with  a  response 
that  was  complete  when  made  is  under 
a  duty  to  supplement  the  response  to 
include  information  thereafter  acquired. 
A  party  is  under  a  duty  to  supplement 
responses  with  respect  to  any  question 
directly  addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters,  and 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  such  expert(s)  is 
expected  to  testify,  and  the  substance  of 
the  testimony. 

(6)  Inclusion  in  the  record.  At  the  oral 
hearing  or  as  ordered  by  the  ALJ, 
depositions  to  the  extent  deemed 
admissible,  written  interrogatories, 
written  requests  for  admission  and 
respective  responses  may  be  offered  in 
evidence  by  the  party  at  whose 
insistance  they  were  taken.  If  not  offered 
by  such  party,  they  may  be  offered  in 
whole  or  in  part  by  any  other  party.  If 
only  part  of  a  deposition,  written 
interrogatory,  written  request  for 
admission  or  response  thereto  is  offered 
in  evidence  by  a  party,  any  other  party 
may  require  that  all  of  it,  which  is 
relevant  to  the  part  introduced,  be 
offered,  and  any  party  may  introduce 
any  other  parts.  Such  depositions, 
written  interrogatories,  written  requests 
for  admission  and  respective  responses 
thereto  should  be  admissible  in 
evidence  subject  to  such  objections  as  to 
relevancy,  materiality  or  competency  of 
the  testimony  as  were  noted  at  the  time 
of  their  taking  or  are  made  at  the  time 
they  are  offered  in  evidence. 

(7)  Failure  to  respond  to  discovery.  If 
a  deponent  fails  to  respond  or  gives  an 
evasive  or  incomplete  answer  to  a 
question  propounded  under  283.12(a)  or 
a  party  fails  to  respond  or  gives  evasive 
or  incomplete  answers  to  written 
interrogatories  served  pursuant  to 
283.12(b),  the  party  seeking  discovery 
may  apply  for  an  order  compelling  an 
answer  by  filing  and  serving  a  motion 
on  all  parties  and  deponents.  Such 
motion  must  be  filed  within  20  days 
following  the  service  of  the 
unresponsive  answer  upon  deposition 
or  within  20  days  after  expiration  of  the 
period  allowed  for  production  of 
documents  or  answers  to  interrogatories. 
A  response  to  the  motion  may  be  filed 
in  accordance  with  §  283.18(d).  On 
matters  related  to  an  oral  examination, 
the  proponent  of  the  question  may 


complete  or  adjourn  the  examination 
before  he  applies  for  an  order. 

(i)  If  a  party  or  other  witness  refuses 
to  be  sworn  or  refuses  to  answer  any 
question  after  being  directed  to  do  so  by 
order  of  the  ALJ,  such  refusal  may 
subject  the  refusing  party  to  proceedings 
to  compel  compliance  with  the  ALJ’s 
order  in  the  appropriate  United  States 
district  court. 

(ii)  If  any  party  or  other  person  refuses 
to  obey  an  order  made  under  this 
section  requiring  an  answer  to 
designated  questions  or  production  of 
documents,  the  ALJ  may  order  that  the 
matters  regarding  which  questions  were 
asked  or  the  contents  of  the  document 
or  documents  or  any  other  designated 
facts  should  be  taken  to  be  established 
for  the  purposes  of  the  proceeding  in 
accordance  with’ the  claim  of  the  party 
obtaining  the  order. 

(8)  Protective  order.  In  issuing  a 
protective  order,  the  ALJ  may  make  any 
order  which  justice  requires  to  protect  a 
party  or  person  from  annoyance, 
embarrassment,  oppression  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following: 

(i)  That  discovery  not  be  had; 

(ii)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(iii)  That  certain  matters  not  be 
required  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(iv)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ;  and 

(v)  That  the  contents  of  discovery  or 
evidence  be  sealed. 

(9)  Exchange  of  witness  and  rebuttal 
witness  lists,  statements  and  exhibits. 

(i)  Witness  and  rebuttal  witness  lists, 
copies  of  prior  statements  of  proposed 
witnesses,  and  copies  of  proposed 
hearing  exhibits,  including  copies  of 
any  written  statements  or  depositions 
that  a  party  intends  to  offer  in  lieu  of 
live  testimony  in  accordance  with 

§  283.12(a)(7)  of  this  part,  shall  be 
exchanged  at  least  15  days  in  advance 
of  the  hearing  or  at  such  other  time  as 
may  be  set  by  the  ALJ. 

(ii)  A  witness  whose  name  does  not 
appear  on  the  witness  list  shall  not  be 
permitted  to  testify.  Exhibits  which 
were  not  provided  to  the  opposing  party 
as  provided  above  shall  not  be  admitted 
into  evidence  at  the  hearing  absent  a 
showing  of  cause. 

$  283.1 3  Subpoenas. 

(a)  Issuance  of  subpoenas.  The 
attendance  and  testimony  of  witnesses 
and  the  production  of  documentary 
evidence  from  any  place  in  the  United 
States  on  behalf  of  any  party  to  the 
appeal  may  be  required  by  subpoena  at 
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the  designated  place  of  hearing.  Except 
for  cause  shown,  requests  for  subpoenas 
shall  be  filed  at  least  15  days  prior  to  the 
date  of  the  hearing.  Subpoenas  shall  be 
issued  by  the  ALJ,  over  the  facsimile 
signature  of  the  Secretary,  upon  a 
reasonable  showing  by  the  applicant  of 
the  grounds,  necessity  and  reasonable 
scope  thereof. 

(b)  Service  of  subpoenas.  (1)  When  the 
ALJ  issues  a  subpoena  under  this 
section,  the  party  who  requested  such 
subpoenas  wall  serve  all  other  parties 
with  a  copy  of  the  subpoenas,  notice  of 
the  names  and  addresses  of  the 
individuals  subpoenaed  and  specify  any 
documents  required  to  be  produced. 

(2)  Subpoenas  may  be  served: 

(i)  By  a  U.S.  Marshal  or  deputy 
marshal,  or 

(ii)  By  any  other  person  who  is  not 
less  than  18  years  of  age,  or 

(iii)  By  registering  and  mailing  a  copy 
of  the  subpoena  addressed  to  the  person 
to  be  served  at  the  last  known  principal 
place  of  business  or  residence. 

(3)  Proof  of  service  may  be  made: 

(i)  By  the  return  of  service  on  the 
subpoena  by  the  U.S.  Marshal  or  deputy 
marshal,  or 

(ii)  If  served  by  an  employee  of  the 
Department,  by  a  certificate  stating  that 
he  personally  served  the  subpoena  upon 
the  person  named  therein,  or 

(iii)  If  served  by  another  person,  by  an 
affidavit  of  such  person  stating  that  he 
personally  served  the  subpoena  upon 
the  person  named  therein  or 

(iv)  If  service  was  by  registered  mail, 
by  an  affidavit  made  by  the  person 
mailing  the  subpoena  that  it  was  mailed 
as  provided  herein  and  by  the  signed 
return  post-office  receipt.  Where  the 
subpoena  is  issued  on  behalf  of  the 
Secretary  by  mail,  the  return  receipt 
without  an  affidavit  or  certificate  of 
mailing  shall  be  sufficient  proof  of 
service. 

(4)  In  making  personal  service,  the 
person  making  service  shall  leave  a 
copy  of  the  subpoena  with  the  person 
subpoenaed,  or,  if  such  person  is  not 
immediately  available,  with  any  other 
responsible  person  authorized  to  accept 
service  residing  or  employed  at  the 
place  of  residence  or  business  of  the 
person  subpoenaed. 

(5)  The  original  of  the  subpoena, 
bearing  or  accompanied  by  the  required 
proof  of  service,  shall  be  returned  to  the 
official  who  issued  the  same.  The  party 
at  whose  request  the  subpoena  is  issued 
shall  be  responsible  for  the  service 
thereof. 

$283.14  Fees  of  witnesses. 

Witnesses  summoned  under  these 
rules  shall  be  paid  the  same  fees  and 
expenses  that  are  paid  witnesses  in  the 


courts  of  the  United  States.  Fees  shall  be 
paid  by  the  party  at  whose  request  the 
witness  appears.  Current  Federal,  State, 
or  local  government  employees  shall  not 
be  eligible  to  receive  witness  fees. 

$283.15  Procedure  for  hearing. 

(a)  Request  for  hearing.  A  party  may 
request  a  hearing  on  the  facts  by 
including  such  request  in  its  Appeal 
Petition  or  Answer,  whichever  is 
appropriate.  Failure  to  request  a  hearing 
within  the  time  specified  shall 
constitute  a  waiver  of  the  opportunity 
for  such  a  hearing.  In  the  event  FNS 
denies  any  material  fact  and  fails  to 
request  a  hearing,  the  matter  may  be  set 
down  for  hearing  on  motion  of  the  State 
agency  or  upon  the  ALJ’s  own  motion. 

(b)  Time  and  place.  If  any  material 
issue  of  fact  is  joined  by  the  pleadings, 
the  ALJ,  upon  motion  of  any  party, 
stating  that  the  matter  is  at  issue  and  is 
ready  for  hearing,  shall  set  a  time  for  the 
hearing  as  soon  as  feasible  thereafter, 
with  due  regard  for  the  public  interest 
and  the  convenience  and  necessity  of 
the  State  agency  and  FNS.  The  hearing 
shall  be  held  at  the  U.S.  Department  of 
Agriculture.  Washington,  DC.  The  ALJ 
shall  file  a  notice  stating  the  time  and 
place  of  the  hearing.  If  any  change  in  the 
time  of  the  hearing  is  made,  the  ALJ 
shall  file  a  notice  of  such  change,  which 
notice  shall  be  served  upon  the  parties, 
unless  it  is  made  during  the  course  of 
an  oral  hearing  and  made  a  part  of  the 
transcript  or  actual  notice  given  to  the 
parties. 

(c)  Appearances.  The  parties  may 
appear  in  person  or  by  attorney  of 
record  in  the  appeal  or  by  any  other 
designated  representative.  Any  person 
who  appears  as  attorney  or  as  a  party’s 
designated  representative  must  conform 
to  the  standards  of  ethical  conduct 
required  by  practitioners  before  the 
courts  of  the  United  States. 

(d)  Debarment  of  attorney  or 
representative.  (1)  Whenever  an  ALJ 
finds  that  a  person  acting  as  attorney  or 
designated  representative  for  any  party 
to  the  appeal  is  guilty  or  unethical  or 
contumacious  conduct  in,  or  in 
connection  with  an  appeal,  the  ALJ  may 
order  that  such  person  be  precluded 
from  further  acting  as  attorney  or 
representative  in  the  appeal.  Review  by 
the  Judicial  Officer  may  be  taken  from 
any  such  order,  but  no  appeal  of  the  QC 
claim  shall  be  delayed  or  suspended 
pending  disposition  of  the  debarment 
review  by  the  Judicial  Officer.  Provided, 
however,  that  the  ALJ  shall  suspend  the 
appeal  of  the  QC  claim  for  a  reasonable 
time  for  the  purpose  of  enabling  the 
party  to  obtain  another  attorney  or 
representative. 


(2)  Whenever  it  is  found,  after  notice 
and  opportunity  for  hearing,  that  a 
person  who  is  acting  or  who  has  acted 
as  attorney  or  representative  for  another 
person  in  any  proceeding  before  the 
U.S.  Department  of  Agriculture,  is  unfit 
to  act  as  such  counsel  because  of  such 
unethical  or  contumacious  conduct, 
such  person  will  be  precluded  from 
acting  as  the  attorney  or  representative 
in  any  or  all  proceedings  before  the 
Department  as  found  to  be  appropriate. 

(e)  Failure  to  appear.  (1)  It  FNS  or  the 
State  agency,  after  being  duly  notified, 
fails  to  appear  at  the  hearing  without 
cause,  that  party  shall  be  deemed  to 
have  waived  the  opportunity  for  an  oral 
hearing  and  to  have  admitted  any  facts 
which  may  be  presented  at  the  hearing. 
Such  failure  by  either  party  shall  also 
constitute  an  admission  of  all  the 
material  allegations  of  fact  contained  in 
any  pleadings  submitted  by  the  other 
party.  The  party  who  appears  shall  have 
the  option  of  whether  to  follow  the 
procedure  under  §  283.7  or  to  present 
evidence,  in  whole  or  m  part,  in  the 
form  of  declarations  or  by  oral 
testimony  before  the  ALJ. 

(2)  Failure  to  appear  at  a  hearing  shall 
not  be  deemed  to  be  a  waiver  of  the 
right  to  be  served  with  a  copy  of  the 
ALJ’s  initial  decision,  to  file  a  motion 
for  reconsideration  pursuant  to 
§  283.17(d)  or  to  seek  review  by  the 
Judicial  Officer  in  accordance  with 
§283.20. 

(f)  Order  of  proceeding.  Except  as  may 
be  decided  otherwise  by  the  ALJ,  FNS 
shall  proceed  first  at  the  hearing.  FNS 
has  the  burden  of  proving,  by  a 
preponderance  of  the  evidence,  the  QC 
claim  against  the  State  agency  for  a  QC 
error  rate  in  excess  of  the  tolerance 
level.  The  State  agency  will  proceed 
second  and  must  prove,  by  a 
preponderance  of  the  evidence,  the  facts 
upon  which  it  bases  its  appeal. 

(g)  Evidence.  (1)  The  testimony  of 
witnesses  at  a  hearing  shall  be  on  oath 
or  affirmation  and  subject  to  cross- 
examination. 

(2)  Upon  a  finding  of  cause,  the  ALJ 
may  order  that  any  witness  be  examined 
separately  and  apart  from  all  other 
witnesses  except  those  who  may  be 
parties  to  the  appeal  or  whose  presence 
is  shown  by  a  party  to  be  essential  to  the 
presentation  of  the  party’s  cause. 

(3)  After  a  witness  called  by  either 
party  has  testified  on  direct 
examination,  any  other  party  may 
request  and  obtain  the  production  of 
any  statement,  or  part  thereof,  of  such 
witness  in  the  possession  of  the 
opposing  party  which  relates  to  the 
subject  matter  as  to  which  the  witness 
has  testified.  Such  production  shall  be 
made  according  to  the  procedures  and 
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subject  to  the  definitions  and  limitations 
prescribed  in  the  Jencks  Act  (18  U.S.C. 
3500). 

(4)  Evidence  which  is  immaterial, 
irrelevant,  or  unduly  repetitious,  or 
which  is  not  the  sort  upon  which 
responsible  persons  are  accustomed  to 
rely,  shall  be  excluded  by  order  of  the 
ALT  insofar  as  practicable. 

(n)  Objections.  (1)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross  examination  or  to 
any  other  ruling  by  the  ALJ,  the  party 
shall  state  briefly  die  grounds  of  such 
objection,  whereupon  an  automatic 
exception  will  follow  if  the  objection  is 
overruled  by  the  ALJ. 

(2)  Only  objections  made  before  the 
ALJ  may  be  subsequently  relied  upon  on 
review  by  the  Judicial  Officer. 

(i)  Exhibits.  Four  copies  of  each 
exhibit  shall  be  filed  with  the  ALJ. 
However,  where  there  are  more  than 
two  parties  in  the  appeal,  an  additional 
copy  shall  be  filed  for  each  additional 
party.  A  true  copy  of  an  exhibit  may  be 
substituted  for  the  original. 

(j)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  therein,  if  admissible  for  any 
purpose,  shall  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
shall  be  prima  facie  evidence  of  the 
relevant  facts  stated  therein.  Such 
record  or  document  shall  be  evidenced 
by  an  official  publication  thereof  or  by 

a  copy  certified  by  a  person  having  legal 
authority  to  make  such  certification. 

(k)  Official  notice.  Official  notice  shall 
be  taken  of  such  matters  as  are  judicially 
noticed  by  the  courts  of  the  United 
States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character.  Provided,  that 
the  parties  shall  be  given  adequate 
opportunity  to  show  that  such  facts  are 
erroneously  noticed. 

(l)  Offer  of  proof.  Whenever  evidence 
is  excluded  by  the  ALJ,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  shall  be  included 
in  the  transcript.  The  offer  of  proof  shall 
consist  of  a  brief  statement  describing 
the  evidence  excluded.  If  the  evidence 
consists  of  a  brief  oral  statement,  it  shall 
be  included  in  the  transcript  in  toto.  If 
the  evidence  consists  of  a  document  or 
other  exhibit,  it  shall  be  marked  for 
identification  and  inserted  in  the 
hearing  record.  In  either  event,  if  the 
Judicial  Officer,  upon  review, 
determines  that  the  ALJ’s  ruling 
excluding  the  evidence  was  erroneous 
and  prejudicial,  the  evidence  shall  be 
considered  a  part  of  the  transcript  and 
hearing  record.  If  the  Judicial  Officer 
determines  that  the  ALJ's  ruling 


excluding  the  evidence  was  erroneous 
and  prejudicial,  and  that  it  would  be 
inappropriate  to  have  such  evidence 
considered  a  part  of  the  hearing  record 
without  reopening  the  hearing,  the 
Judicial  Officer  may  direct  that  the 
hearing  be  reopened  to  permit  the  taking 
of  such  evidence  or  for  any  other 
purpose  in  connection  with  the 
excluded  evidence. 

(m)  Transcript.  Hearings  shall  be 
recorded  and  transcribed  verbatim. 
Transcripts  thereof  shall  be  made 
available  to  any  person  at  actual  cost  of 
duplication  (5  U.S.C.  App.  I,  Section 
11). 

$  283.16  Consolidation  of  issues. 

Similar  issues  involved  in  appeals  by 
two  or  more  State  agencies  may  be 
consolidated  upon  motion  by  the  State 
agencies,  FNS,  or  at  the  discretion  of  the 
ALJ  if  it  is  decided  that  consolidation 
would  help  to  promote  administrative 
efficiency. 

(a)  Disposition  of  consolidated  issues. 
If  the  ALJ  orders  consolidation,  the 
issues  consolidated  will  be  considered 
first.  If  a  hearing  has  been  requested  by 
any  of  the  parties  that  have  had  issues 
consolidated,  arguments  on  the 
consolidated  issues  will  be  heard  before 
arguments  on  dissimilar  issues.  The  ALJ 
will  take  the  information  into 
consideration  along  with  arguments  on 
other  issues  in  preparing  initial 
decisions  for  QC  appeals  in  which  some 
issues  have  been  consolidated. 

(b)  Initial  decision.  (1)  If  the  ALJ 
decides  the  evidence  and  arguments  by 
the  State  agencies  on  the  consolidated 
issues  cannot  be  overcome  by  the 
evidence  presented  by  FNS  and  are 
sufficient  to  grant  the  relief  requested  by 
a  State  agency  or  all  State  agencies  in 
which  the  issue  is  involved,  the  ALJ 
shall  prepare  an  initial  decision  as 
provided  in  §  283.17(c). 

(2)  FNS  may  file  a  motion  for 
reconsideration  pursuant  to  §  283.17(d) 
or  seek  review  by  the  Judicial  Officer  in 
accordance  with  §  283.20. 

$ 283.1 7  Post-Hearing  procedure. 

(a)  Corrections  to  transcript.  (1)  At 
any  time,  but  not  later  than  the  time 
fixed  for  filing  proposed  findings  of  fact, 
conclusions  of  law,  order  and  briefs,  any 
party  may  file  a  motion  proposing 
corrections  to  the  transcript. 

(2)  Unless  a  party  files  such  a  motion 
in  the  manner  prescribed,  the  transcript 
shall  be  presumed  to  be  a  true,  correct, 
and  complete  transcript  of  the  testimony 
given  at  the  hearing  and  to  contain  an 
accurate  description  or  reference  to  all 
exhibits  received  in  evidence  and  made 
part  of  the  hearing  record.  The 
transcript  shall  be  deemed  to  be 


certified  without  further  action  by  the 
ALJ. 

(3)  At  any  time  prior  to  the  filing  of 
the  ALJ’s  initial  decision  and  after 
consideration  of  any  objections  filed  as 
to  the  transcript,  the  ALJ  may  issue  an 
order  making  any  corrections  in  the 
transcript  that  the  ALJ  finds  are 
warranted.  Such  corrections  shall  be 
entered  into  the  original  transcript  by 
the  Hearing  Clerk  (without  obscuring 
the  original  text). 

(b)  Proposed  findings  of  fact, 
conclusions  of  law,  order,  and  briefs. 

The  parties  may  file  proposed  findings 
of  fact,  conclusions  of  law  and  orders 
based  solely  upon  the  record  and  on 
officially  noticed  matters,  and  briefs  in 
support  thereof.  Reply  briefs  may  be 
filed  at  the  discretion  of  the  ALJ.  The 
ALJ  shall  announce  at  the  hearing  the 
time  within  which  these  documents 
may  be  filed. 

(c)  ALJ’s  initial  decision.  (1)  The  ALJ 
within  a  reasonable  time  after  the 
termination  of  the  period  allowed  for 
the  filing  of  proposed  findings  of  fact, 
conclusions  of  law,  orders,  and  any 
briefs  in  support  thereof,  shall  prepare, 
upon  the  basis  of  the  record  and 
officially  noticed  matters,  and  shall  file, 
an  initial  decision,  a  copy  of  which 
shall  be  served  upon  each  of  the  parties. 

(2)  Such  initial  decision  shall  become 
final  and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  regulation. 

(3)  No  decision  shall  be  final  for 
purposes  of  judicial  review  except  a 
final  decision  of  the  Judicial  Officer 
upon  appeal. 

(d)  Motion  for  Reconsideration.  (1) 
Except  as  provided  in  subparagraph  4  of 
this  paragraph,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  30  days  of  service  of  the 
initial  decision.  If  served  by  mail,  the 
time  for  filing  a  motion  for 
reconsideration  will  be  five  days  longer 
in  accordance  with  §  283.22  of  this  part. 

(2)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  basis  of  the 
alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(3)  Responses  to  sucn  motions  shall 
be  allowed  only  upon  request  of  the 
ALJ. 

(4)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(5)  Hie  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(6)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision 
shall  become  final  ard  effective  30  days 
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after  service  unless  review  by  the 
Judicial  Officer  is  sought  in  accordance 
with  283.20  of  this  part. 

(7)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  become 
final  and  effective  30  days  after  service 
unless  review  by  the  Judicial  Officer  is 
sought  in  accordance  with  283.20  of  this 
part. 

$283.18  Motions  and  requests. 

(a)  Filing.  All  motions  and  requests 
shall  be  filed  with  the  Hearing  Clerk, 
and  several  upon  all  the  parties  by  the 
moving  or  requesting  part,  except 
motions  and  requests  made  on  the 
record  during  the  oral  hearing.  The  ALJ 
assigned  to  the  appeal  or  the  Chief 
Judge,  shall  rule  upon  all  motions  and 
requests  filed  or  made  prior  to  seeking 
review  of  the  ALJ’s  initial  decision 
pursuant  to  §  283.20,  except  motions 
directly  relating  to  such  review. 
Thereafter,  the  Judicial  Office  shall  rule 
on  any  motions  and  requests  as  well  as 
the  motions  directly  relating  to  the 
review  of  the  ALJ’s  initial  decision. 

(b)  Time  for  filing.  Any  motion  or 
request  may  be  filed  at  any  time,  except 
that: 

(1)  motions  to  dismiss  pursuant  to 
§  283.5  must  be  filed  within  the  time 
allowed  for  filing  an  answer  and 

(2)  motions  for  reconsideration  must 
be  filed  within  30  days  of  service  of  the 
ALJ’s  initial  decision  pursuant  to 

§  283.17(d). 

(c)  Comments.  All  written  motions 
and  requests  shall  state  the  particular 
order,  ruling,  or  action  desired  and  the 
grounds  therefore. 

(d)  Response  to  motions  and  requests. 
Within  20  days  after  service  on  any 
written  motion  or  request  or  within 
such  shorter  or  longer  period  as  may  be 
fixed  by  the  ALJ  or  Judicial  Officer,  an 
opposing  party  may  file  a  response  to 
the  motion  or  request.  The  moving  party 
shall  have  no  right  to  reply  to  the 
response;  however,  the  ALJ  or  Judicial 
Officer  may  order  that  a  reply  be  filed. 

(e)  Certification  to  the  Judicial  Office. 
The  submission  or  certification  of  any 
motion,  request,  objection,  or  other 
question  to  the  Judicial  Officer  prior  to 
the  seeking  of  review  pursuant  to 

§  283.20  shall  be  made  by  and  in  the 
discretion  of  the  ALJ.  The  ALJ  may 
either  rule  upon  or  certify  the  motion, 
request,  objection,  or  other  question  to 
the  Judicial  Officer,  but  not  both. 

§283.19  ALJ’s. 

(a)  Assignment.  No  ALJ  shall  be 
assigned  to  serve  in  any  appeal  who: 

(1)  has  any  pecuniary  interest  in  any 
matter  or  business  involved  in  the 
appeal, 

12)  is  related  by  blood  or  marriage  to 
any  party  in  the  appeal,  or 


(3)  has  any  conflict  of  interest  which 
might  impair  the  ALJ’s  objectivity  in  the 
appeal. 

lb)  Disqualification  of  ALJ.  (1)  Any 
party  to  the  appeal  may,  by  motion, 
request  that  the  ALJ  withdraw  from  the 
appeal  on  one  or  more  of  the  grounds 
set  out  in  paragraph  (a)  of  this  section. 
Such  motion  shall  set  forth  with 
particularity  the  alleged  grounds  for 
disqualification.  The  ALJ  may  then 
either  rule  upon  or  certify  the  motion  to 
the  Judicial  Officer,  but  not  both. 

(2)  The  ALJ  may  withdraw  from  any 
appeal  for  any  reason  deemed  by  the 
ALJ  to  be  disqualifying. 

(c)  Powers.  (1)  Subject  to  review  as 
provided  elsewhere  in  this  part,  the  ALJ, 
in  any  assigned  appeal,  shall  have  the 
power  to: 

(1)  Rule  upon  motions  and  requests; 

(ii)  Set  the  time  and  place  of  a  pre- 
hearing  conference  and  the  time  of  the 
hearing,  adjourn  the  hearing  from  time 
to  time,  and  change  the  time  of  the 
hearing; 

(iii)  Administer  oaths  and 
affirmations; 

(iv)  Regulate  the  scope  and  timing  of 
discovery; 

(v)  Issue  and  enforce  subpoenas  as 
authorized  under  7  U.S.C.  §  2023(a)  and 
these  rules; 

(vi)  Summon  and  examine  witnesses 
and  receive  evidence  at  the  hearing; 

(vii)  Appoint  expert  witnesses  in 
accordance  with  the  provisions  of  Rule 
706  of  the  Federal  Rules  of  Evidence; 

(viii)  Admit  or  exclude  evidence; 

(ix)  Hear  oral  argument  on  facts  or 
law; 

(x)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
material  issue  of  fact; 

(xi)  Perform  all  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order,  including  the  exclusion  of 
contumacious  counsel  or  other  persons; 

(xii)  Take  all  other  actions  authorized 
under  these  rules. 

(2)  The  ALJ  may  not  rule  upon  the 
validity  of  Federal  statutes  or 
regulations. 

(d)  Who  may  act  in  the  absence  of  the 
ALJ.  In  case  of  the  absence  of  the  ALJ 
or  the  ALJ’s  inability  to  act,  the  powers 
and  duties  to  be  performed  by  the  ALJ 
under  these  rules  of  practice  in 
connection  with  any  assigned  appeal 
may,  without  abatement  of  the  appeal, 
unless  otherwise  directed  by  the  Chief 
Judge,  be  assigned  to  any  other  ALJ. 

$283.20  Review  by  th«  Judicial  Officer. 

(a)  Filing  of  review  petition.  (1)  Within 
30  days  after  service  of  the  ALJ’s  initial 
decision,  or  any  part  thereof,  any  party 
may  seek  Judicial  Officer  review  of  such 


decision  by  filing  a  review  petition  with 
the  Hearing  Clerk.  However,  if  another 
party  files  a  motion  for  reconsideration 
under  §  283.17(d)  of  this  part, 
consideration  of  the  review  petition 
shall  be  stayed  automatically  pending 
resolution  of  the  motion  for 
reconsideration.  If  a  motion  for 
reconsideration  is  timely  filed,  a  review 
petition  may  be  filed  within  30  days 
after  the  ALJ  denies  the  motion  or  issues 
a  revised  initial  decision,  whichever 
applies. 

(2)  As  provided  in  §  283.15(h), 
objections  made  before  the  ALJ 
regarding  evidence  or  regarding  a 
limitation  on  examination  or  cross- 
examination  or  other  ruling  may  be 
relied  upon  in  a  Judicial  Officer  review. 

(3)  Each  issue  set  forth  in  the  review 
petition,  and  the  arguments  thereon, 
shall  be  plainly  and  concisely  stated; 
and  shall  contain  detailed  citations  to 
the  record,  statutes,  regulations  or 
authorities  being  relied  upon  in  support 
thereof.  A  brief  in  support  may  be  filed 
simultaneously  with  the  review 
petition. 

(b)  Response  to  review  petition. 

Within  30  days  after  service  of  a  copy 
of  a  review  petition  and  any  brief  in 
support  thereof,  any  other  party  to  the 
proceedings  may  file  a  response  in 
support  of  or  in  opposition  to  the  review 
petition  and  in  such  response  any 
relevant  issue,  not  presented  in  the 
review  petition,  may  be  raised. 

(c)  Transmittal  of  the  record.  (1) 
Whenever  a  review  petition  of  an  ALJ’s 
initial  decision  is  filed  and  a  response 
thereto  has  been  filed  or  time  for  filing 
a  response  has  expired,  the  Hearing 
Clerk  shall  transmit  to  the  Judicial 
Officer  the  record  of  the  appeal. 

(2)  Such  record  shall  include:  The 
pleadings;  motions  and  requests  filed 
and  rulings  thereon;  the  transcript  of  the 
testimony  taken  at  the  hearing,  together 
with  the  exhibits  filed  in  connection 
therewith;  any  documents  or  papers 
filed  in  connection  with  a  prehearing 
conference;  such  proposed  findings  of 
fact,  conclusions  of  law,  orders,  and 
briefs  in  support  thereof,  as  may  have 
been  filed  in  connection  with  the 
appeal;  the  ALJ’s  initial  decision;  the 
motion  for  reconsideration  of  the  ALJ’s 
initial  decision;  the  ALJ’s  initial 
decision  on  the  motion  for 
reconsideration  and  the  review  petition, 
and  such  briefs  in  support  thereof  and 
responses  thereto  as  may  have  been 
filed. 

(d)  Oral  argument.  A  party  filing  a 
review  petition  may  request,  within  the 
prescribed  time  for  filing  such  review 
petition,  an  opportunity  for  oral 
argument  before  the  Judicial  Officer. 
Within  the  time  allowed  for  filing  a 
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response,  the  responding  party  may  file 
a  request  for  such  oral  argument.  Failure 
to  make  such  request  to  appear  before 
the  Judicial  Officer,  within  the 
prescribed  time  period,  shall  be  deemed 
a  waiver  of  the  opportunity  for  oral 
argument.  There  is  no  right  to  appear 
personally  before  the  Judicial  Officer. 

The  Judicial  Officer  may  grant,  refuse, 
or  limit  any  request  for  oral  argument. 
Oral  argument  shall  not  be  transcribed 
unless  so  ordered  in  advance  by  the 
Judicial  Officer  for  cause  shown  upon 
request  of  a  party  or  upon  the  Judicial 
Officer’s  own  motion. 

(e)  Scope  of  argument.  Argument  to 
be  heard  by  the  Judicial  Officer  on 
review,  whether  oral  or  on  brief,  shall  be 
limited  to  the  issues  raised  in  the  review 
petition  to  the  Judicial  Officer  or  in  the 
response  to  such  petition,  except  that  if 
the  Judicial  Officer  determines  that 
additional  issues  should  be  argued,  the 
parties  shall  be  given  reasonable  notice 
of  such  determination,  so  as  to  permit 
adequate  preparation  on  all  issues  to  be 
argued. 

(f)  Notice  of  argument;  postponement 
The  Hearing  Clerk  shall  advise  all 
parties  of  the  time  and  place  at  which 
oral  argument  will  be  heard.  A  request 
for  postponement  of  the  argument  must 
be  made  by  motion  filed  within  a 
reasonable  time  in  advance  of  the  date 
fixed  for  argument. 

(g)  Order  of  argument.  The  appellant 
is  entitled  to  commence  and  conclude 
the  argument. 

(h)  Submission  of  briefs.  By  agreement 
of  the  parties,  a  review  may  be 
submitted  for  decision  on  the  briefs,  but 
the  Judicial  Officer  may  direct  that  the 
review  be  argued  orally. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  Judicial  Officer  that 
additional  evidence  not  presented  to  the 
ALJ  is  material,  not  cumulative,  and  that 
there  were  reasonable  grounds  for  the 
failure  to  present  such  evidence  to  the 
ALJ,  the  Judicial  Officer  shall  remand 
the  matter  to  the  ALJ  for  consideration 
of  such  additional  evidence. 

(j)  Decision  of  the  Judicial  Officer  on 
review.  (1)  As  soon  as  practicable  after 
the  receipt  of  the  record  from  the 
Hearing  Clerk,  or,  in  case  oral  argument 
was  had,  as  soon  as  practicable 
thereafter,  the  Judicial  Officer,  upon  the 
basis  of  the  record  and  any  matter  of 
which  official  notice  is  taken,  shall  rule 
on  the  review. 

(2)  The  Judicial  Officer  may  adopt, 
reduce,  reverse,  compromise,  remand  or 
approve  settlement  of  any  claim  initially 
decided  by  the  ALJ  under  this  part. 

(3)  The  Judicial  Officer  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  ruling  of  the  Judicial  Officer 
which  shall  be  considered  the  final 


determination  and  contain  a  statement 
describing  the  right  to  seek  Judicial 
review. 

(4)  Judicial  review  must  be  sought 
within  30  days  of  service  of  the  final 
notice  of  determination  by  the  Judicial 
Officer  pursuant  to  7  U.S.C.  2023(a). 

$  283.21  Ex  parte  communlcatlone. 

(a)  ALJ;  Judicial  Officer.  At  no  time 
prior  to  the  issuance  of  the  final 
decision  shall  the  ALJ  or  Judicial  Officer 
discuss  ex  parte  the  merits  of  the  appeal 
or  review  with  any  person  who  is 
connected  with  the  appeal  or  review  in 
an  advocative  or  in  an  investigative 
capacity,  or  with  any  representative  of 
such  person.  However,  procedural 
matters  shall  not  be  included  within 
this  limitation;  and  furthermore,  the  ALJ 
or  Judicial  Officer  may  discuss  the 
merits  of  the  case  with  such  a  person  if 
all  parties  to  the  appeal  or  review,  or 
their  attorneys  have  been  given  notice 
and  an  opportunity  to  participate.  A 
memorandum  of  such  discussion  shall 
be  included  in  the  record. 

(b)  Parties;  Interested  persons.  No 
party  or  other  interested  person  shall 
make  or  knowingly  cause  to  be  made  to 
the  ALJ  or  Judicial  Officer  an  ex  parte 
communication  relevant  to  the  merits  of 
the  appeal  or  review. 

(c)  Procedure.  If  the  ALJ  or  Judicial 
Officer  receives  an  ex  parte 
communication  in  violation  of  this 
section,  the  one  who  receives  the 
communication  shall  place  in  the  public 
record  of  the  appeal  or  review: 

(1)  All  such  written  communications; 

(2)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  Copies  of  all  written  responses, 
and  memoranda  stating  the  substance  of 
all  oral  responses  thereto. 

(4)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of  this 
section,  the  ALJ  or  Judicial  Officer  may, 
to  the  extent  consistent  with  the 
interests  of  justice  and  the  policy  of  the 
underlying  statute,  require  the  party  to 
show  cause  why  its  claim  or  interest  in 
the  appeal  or  review  should  not  be 
dismissed,  denied,  disregarded  or 
otherwise  adversely  affected  on  account 
of  such  violation. 

(d)  Decision.  To  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  underlying  statute,  a 
violation  of  this  section  shall  be 
sufficient  grounds  for  a  decision  adverse 
to  the  party  who  knowingly  commits  a 
violation  of  this  section  or  who 
knowingly  cause  such  a  violation  to 
occur. 


|283£2  Form;  filing;  aervtoe;  proof  of 
service;  computation  of  time;  and 
extensions  of  time. 

(a)  Form.  (1)  The  original  and  two 
copies  of  all  papers  in  a  proceeding 
conducted  under  this  Subpart  shall  be 
filed  with  the  Hearing  Clerk. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
docket  number  assigned  by  the  Hearing 
Clerk,  and  a  descriptive  title  (e.g. 

Motion  for  Extension  of  Time). 

(3)  Every  pleading  and  paper  shall  be 
signed  by  and  contain  the  aadress  and 
telephone  number  of  the  representative 
for  die  party  on  whose  behalf  the  paper 
was  filed. 

(b)  Filing.  Papers  are  considered  filed 
when  they  are  postmarked,  or,  received, 
if  hand  delivered.  Date  of  mailing  may 
be  established  by  a  certificate  from  the 
party  or  representative  or  by  proof  that 
the  document  was  sent  by  certified  or 
registered  mail. 

(c)  Service.  A  party  filing  a  document 
with  the  ALJ  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party’s  last  known  address.  When  a 
party  is  represented  by  an  attorney  or 
designated  representative,  service  shall 
be  made  upon  such  attorney  or 
representative  in  lieu  of  the  actual  party. 

Id)  Proof  of  service.  A  certificate  of  the 
person  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  date,  time  and  manner  of 
service,  shall  be  proof  of  service. 

(e)  Computation  of  time.  (1)  In 
computing  any  period  of  time  under  this 
part  or  in  an  order  issued  thereunder, 
the  time  begins  with  the  day  following 
the  act,  event,  or  default,  and  includes 
the  last  day  of  the  period,  unless  it  is  a 
Saturday,  Sunday  or  legal  holiday 
observed  by  the  Federal  Government,  in 
which  event  it  includes  the  next 
business  day. 

(2)  When  a  document  has  been  served 
by  mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

(f)  Extensions  of  time.  Requests  for 
extensions  of  time  shall  be  submitted  to 
the  ALJ,  Chief  Judge  or  the  Judicial 
Officer  prior  to  the  expiration  of  the 
original  due  date.  Except  for  the  filing 
of  a  notice  of  appeal  as  required  by 

§  283.4(a),  the  time  for  the  filing  of  any 
document  or  paper  required  or 
authorized  under  the  rules  in  this  part 
may  be  extended  by  the  ALJ,  Chief 
Judge  or  the  Judicial  Officer,  if,  in  the 
judgment  of  the  ALJ,  Chief  Judge  or  the 
Judicial  Officer,  there  is  good  cause  for 
the  extension.  In  instances  where  the 
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time  permits  notice  of  the  request  for 
extension,  time  shall  be  given  to  the 
other  party  to  submit  views  concerning 
the  request. 

§  283.23  Procedural  matter*. 

(a)  Communications  from  Hearing 
Clerk.  In  order  to  expedite  the  appeal 
process,  the  Hearing  Clerk  may  develop 
form  letters  and  transmittal  forms  to  be 
used  for  notices,  service  of  papers, 
requests  for  information,  and  all  other 
communications  between  the  Hearing 
Clerk's  Office  and  the  parties. 

(b)  Representation.  All  parties  may  be 
represented  by  attorneys  or  by 
designated  representatives.  Attorneys  or 
designated  representatives  appearing  for 
the  parties  shall  Ale  formal  notices  of 
appearances  and  withdrawals  with  the 
Hearing  Clerk. 

Subpart  C — Summary  Procedure  for 
Appeals  of  QC  Claims  of  Less  than 
$50,000. 

S  283.24  Incorporation  of  procedures  by 
reference. 

Except  as  otherwise  provided,  the 
following  procedures  detailed  in 
subpart  B  of  this  part  shall  apply  to 
appeals  of  QC  claims  of  less  than 
$50,000:  §§  283.5  Motion  to  Dismiss; 
283.6  Answer;  283.8  Amendment  of 
Appeal  or  Answer;  283.9  Withdrawal  of 
Appeal;  283.10  Consent  Decision; 

283.18  Motions  and  Requests;  283.19 
ALJ’s;  283.20  Review  by  the  Judicial 
Officer;  283.21  Ex  Parte 
Communications;  283.22  Filings; 

Service;  Extensions  of  Time;  and 
Computation  of  Time;  and  283.23 
Procedural  Matters. 

$283.25  Filing  appeals  for  QC  claim*  of 
lass  than  $50,000. 

(a)  Time.  A  State  agency  may  appeal 
the  bill  for  collection  from  FNS  for  a  QC 
claim  of  less  than  $50,000  for  a  food 
stamp  QC  error  rate  in  excess  of  the 
tolerance  level.  A  State  agency  must  file 
a  written  notice  of  appeal,  in  accordance 
with  this  section,  within  10  days  of 
receipt  by  certified  mail  or  personal 
service  of  the  bill  for  collection  from 
FNS  for  a  QC  claim  of  less  than  $50,000. 

(b)  Filing.  The  notice  of  appeal  shall 
be  filed  with  the  Hearing  Clerk. 

(c)  Content  of  the  notice  of  appeal.  (1) 
A  notice  of  appeal,  in  order  to  be 
considered  acceptable  must  contain  the 
following  information: 

(i)  A  brief  and  clear  statement  that  it 
is  an  appeal  from  a  QC  claim  of  less 
than  $50,000  identifying  the  period  the 
claim  covers,  the  date  and  amount  of  the 
bill  for  collection,  and  the  date  of 
receipt  of  the  bill  for  collection; 


(ii)  Identification  of  the  State  agency 
as  the  appellant  and  FNS  as  the 
appellee; 

liii)  A  statement  that  the  notice  of 
appeal  is  filed  pursuant  to  section  14(a) 
of  the  Food  Stamp  Act; 

(iv)  A  true  copy  of  the  bill  for 
collection  which  constitutes  the  basis 
for  the  filing  of  the  notice  of  appeal 
shall  be  attached  to  the  notice. 

(2)  Failure  to  file  an  acceptable  notice 
of  appeal  shall  result  in  a  challenge  by 
FNS  to  the  notice  and  dismissal  of  the 
notice  by  the  ALJ  and  a  waiver  of  the 
opportunity  for  further  appeal  or  review 
by  the  Judicial  Officer  unless  the  State 
agency  pursues  the  options  as  discussed 
in  §§  283.17(d)  and  283.20  of  this 
regulation. 

(d)  Good  cause.  The  Secretary’s 
determination  concerning  good  cause  is 
final.  The  State  agency  may  not  appeal 
a  determination  by  the  Secretary 
concerning  whether  a  State  agency  had 
good  cause  as  prescribed  in  7  CFR 
275.23(e)(5)  for  its  failure  to  meet  the 
error  rate  tolerance  level  established 
under  7  CFR  Part  275.  The  State  agency 
is  not  precluded  from  relying  upon  facts 
used  in  support  of  its  good  cause  waiver 
request  in  arguing  other  appealable 
issues  before  the  ALJ,  if  such  facts  are 
relevant  to  the  appealable  issues. 

(e)  Receipt  of  notice  of  appeal  and 
assignment  of  docket  number.  Upon 
receipt  of  a  notice  of  appeal,  the  Hearing 
Clerk  shall  assign  the  appeal  a  docket 
number.  The  Hearing  Clerk  shall: 

(1)  Send  the  State  agency  a  letter 
which  shall  include  the  following 
information: 

(1)  Advice  that  the  notice  of  appeal 
has  been  received  and  the  date  of 
receipt; 

(ii)  The  docket  number  assigned  to  the 
appeal  and  instructions  that  all  future 
communications  related  to  the  appeal 
shall  reference  the  docket  number,  and; 

(iii)  That  the  State  agency  must  file 
and  serve  its  appeal  petition,  as  set  forth 
in  §  283.22  within  30  days  of  service  of 
the  Hearing  Clerk’s  letter.  Failure  to  file 
a  timely  appeal  petition  may  result  in  a 
waiver  of  further  appeal  rights. 

(2)  Send  FNS  a  copy  of  tne  notice  of 
appeal  and  a  copy  of  the  letter  to  the 
State  agency. 

(f)  Stay  of  collection.  The  filing  of  a 
timely  notice  of  appeal  shall 
automatically  stay  the  action  of  FNS  to 
collect  the  QC  claim  asserted  against  the 
State  agency  until  a  decision  is  reached 
on  the  acceptability  of  the  appeal,  and 
in  the  case  of  an  acceptable  appeal,  until 
a  final  administrative  determination  has 
been  issued.  However  interest  will 
accrue  as  provided  in  the  Act. 

(g)  Content  of  appeal  petition.  The 
appeal  petition  shall  include: 


(1)  A  brief  statement  of  the  allegations 
of  fact  and  provisions  of  law  that 
constitute  the  basis  for  the  appeal,  and 

(2)  The  nature  of  the  relief  sought. 

(h)  FNS  answer.  Upon  service  of  the 

State  agency  appeal  petition,  FNS  shall 
file  an  answer,  pursuant  to  §  283.22, 
within  30  days  of  service  of  the  State 
agency  appeal  petition. 

$  283.26  Request  that  appeals  be  handled 
under  procedures  in  subpart  B  for  appeals 
of  QC  claims  of  $50,000  or  more. 

(a)  If  the  State  agency  does  not  believe 
that  the  summary  procedure  provided  in 
this  subpart  is  adequate  for  handling  the 
appeal  and  that  an  oral  hearing  is 
necessary,  the  State  agency  may  file,  no 
later  than  the  date  established  for  the 
conclusion  of  any  discovery  pursuant  to 
§  283.28,  a  request  that  its  appeal  be 
handled  under  the  procedures  in 
subpart  B. 

(b)  The  request  shall  specify  why  the 
State  agency  believes  that  the  summary 
procedure  is  inadequate  and  what  harm 
will  result  if  an  oral  hearing  is  not  held. 

(c)  FNS  will  have  20  days  from 
service  of  the  State  agency’s  request  that 
the  appeal  be  handled  under  Subpart  B 
to  submit  arguments  either  in  support  of 
or  against  the  State  agency’s  position. 

(d)  The  ALJ  will  review  the  State 
agency’s  request  and  the  information 
submitted  by  FNS  and  decide  which 
procedures  shall  be  used  in  the  appeal. 

(e)  The  initial  decision  of  the  ALJ  on 
the  use  of  the  full  administrative 
procedures  shall  become  final  and 
effective  10  days  after  service  unless 
either  party  pursues  the  options  as 
discussed  in  §§  283.17(d)  and  283.20  of 
this  proposed  regulation. 

§  283.27  Procedures  upon  failure  to  file  an 

answer. 

The  failure  by  FNS  to  file  an  answer 
shall  constitute  a  waiver  of  the 
opportunity  to  file  a  cross  motion  for 
summary  judgment  pursuant  to 
§  283.30.  Upon  such  failure  to  file,  the 
State  agency  shall  file  a  proposed 
decision,  along  with  a  motion  for 
adoption  thereof,  both  of  which  shall  be 
served  upon  FNS  by  the  State  agency. 
Within  20  days  after  service  of  such 
motion  and  proposed  decision,  FNS 
may  file  with  the  Hearing  Clerk 
objections  thereto.  If  the(  ALJ  finds  that 
meritorious  objections  have  been  filed, 
the  State  agency’s  motion  shall  be 
denied  with  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures.  Copies  of 
the  decision  or  denial  of  State  agency’s 
motion  shall  be  served  on  each  of  the 
parties  and  shall  be  included  as  part  of 
the  official  record.  Where  the  decisions 
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as  proposed  by  State  agency  is  adopted 
as  the  ALJ’s  initial  decision,  such 
decision  of  the  ALJ  shall  become  final 
and  effective  30  days  after  service 
unless  reconsideration  or  review  by  the 
Judicial  Officer  is  sought  as  discussed  in 
§§  283.17(d)  and  283.20  of  this  part. 

$283.28  Discovery. 

Upon  motion  and  as  ordered  by  the 
ALJ,  written  interrogatories,  written 
requests  for  admission  and  written 
requests  for  the  production  of 
documents,  may  be  served  by  any  party 
to  the  appeal  upon  any  other  party  and 
used  in  accordance  with  §  283.12(b)  of 
this  part. 

$283.29  Scheduling  conference. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  counsel  to 
attend  a  scheduling  conference  at  any 
reasonable  time.  The  scheduling 
conference  shall  be  held  at  the  U.S. 
Department  of  Agriculture,  Washington, 
DC.  Reasonable  notice  of  the  time  and 
place  of  the  scheduling  conference  shall 
be  given.  The  ALJ  shall  order  each  of  the 
parties  to  furnish  at  the  scheduling 
conference  or  at  another  time  the 
following: 

(1)  An  outline  of  the  appeal  or 
defense; 

(2)  The  legal  theories  upon  which  the 
party  will  rely; 

(3)  Copies  of  or  a  list  of  documents 
that  the  party  anticipates  relying  upon; 

(b)  Procedures.  The  ALJ  shall  not 
order  any  of  the  foregoing  procedures 
that  a  party  can  show  are  inappropriate 
or  unwarranted  under  the  circumstances 
of  the  particular  appeal. 

(c)  Scheduling  conference.  At  the 
scheduling  conference,  the  following 
matters  shall  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings; 

(3)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof; 

(4)  Negotiation,  compromise,  or 
settlement  of  issues; 


(5)  The  exchange  of  copies  of 
proposed  exhibits; 

(6)  The  nature  of  and  the  date  by 
which  discovery,  as  provided  in 

§  283.28,  must  be  completed; 

(7)  The  identification  of  documents  or 
matters  of  which  official  notice  may  be 
requested; 

(8)  A  schedule  to  be  followed  by  the 
parties  for  the  completion  of  the  actions 
decided  at  the  conference;  and 

(9)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  appeal. 

(d)  Reporting.  A  scheduling 
conference  will  not  be  stenographically 
reported  unless  so  directed  by  tire  ALJ. 

(e)  Attendance  at  scheduling 
conference.  In  the  event  the  ALJ 
concludes  that  personal  attendance  by 
the  ALJ  and  the  parties  or  counsel  at  a 
scheduling  conference  i3  unwarranted 
or  impractical,  but  decides  that  a 
conference  would  expedite  the  appeal, 
the  ALJ  may  conduct  such  conference 
by  telephone. 

(f)  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
ALJ  concludes  that  a  stenographic 
report  shall  suffice. 

$  283.30  Cross  motions  for  summary 
judgement 

Appeal  petitions  filed  pursuant  to  this 
subpart  shall  be  determined  upon  cross 
motions  for  summary  judgment  unless 
the  matter  is  heard  under  subpart  B  in 
accordance  with  §  283.26.  Cross  motions 
for  summary  judgment  with  supporting 
briefs  and  exhibits  shall  be  filed  by  the 
parties  pursuant  to  the  schedule 
established  by  the  ALJ  in  accordance 
with  §  283.29.  Motions  for  summary 
judgment  shall  address  the  issues  raised 
by  the  pleadings  and  may  be  supported 
by  declarations.  Motions  and 
accompanying  briefs  in  support  of 
summary  judgment  shall  not  exceed  35 
pages  excluding  exhibits  unless 
otherwise  authorized  by  the  ALJ.  Reply 
briefs  may  be  filed  by  the  parties.  Reply 
briefs  may  not  exceed  15  pages  in 
length,  excluding  exhibits,  and  must  be 
submitted  within  2  days  of  service  of 
initial  briefs.  There  shall  be  no  further 


pleadings  unless  otherwise  authorized 
by  the  ALJ. 

$283.31  Review  of  the  record. 

(a)  The  ALJ  shall  review  the  cross 
motions  for  summary  judgment,  briefs, 
reply  briefs  and  supporting  materials 
submitted  by  both  FNS  and  the  State 
agency. 

(b)  If  the  ALJ  decides  that  additional 
information  or  briefing  is  required  from 
a  party,  a  request  for  such  information 
or  briefing  shall  be  submitted  to  such 
party  with  a  copy  to  the  other  party.  The 
request  shall  identify  the  additional 
information  or  specific  issues  to  be 
addressed  and  shall  specify  the  date(s) 
by  which  such  information  or  briefing 
must  be  provided.  Upon  receipt  of  such 
additional  information  or  briefing,  the 
ALJ  shall  provide  the  other  party  an 
opportunity  to  submit  responsive 
information  or  briefing. 

(c)  If  the  party  to  whom  a  request  for 
additional  information  or  briefing  is 
made  fails  to  submit  the  information  or 
brief  the  issue(s)  as  requested,  the  ALJ 
may  decide  the  appeal  based  on  the 
existing  record. 

$283.32  AU’s  Initial  decision. 

(a)  The  ALJ  within  a  reasonable  time 
following  receipt  of  or  expiration  of  the 
applicable  due  dates  for  motions,  briefs, 
reply  briefs,  supporting  materials  and 
any  other  information  requested 
pursuant  to  §  283.31  submitted  by  the 
State  agency  and  FNS,  shall  file  an 
initial  decision,  a'copy  of  which  shall  be 
served  upon  each  of  the  parties. 

(b)  Such  initial  decision  shall  become 
final  and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  proposed  regulation. 

(c)  No  decision  shall  be  final  for 
purposes  of  judicial  review  except  a 
final  decision  of  the  Judicial  Officer 
upon  appeal. 

Dated:  January  12, 1993. 

Phyllis  R.  Gault, 

Acting  Administrator. 

IFR  Doc.  93-1176  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prison# 

28  CFR  Part  5S1 
RIN  1120-AA03 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Volunteer 
Community  Service  Projects 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Interim  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  issuing  an  interim  rule  on 
Volunteer  Community  Service  Projects. 

A  volunteer  community  service  project 
is  a  project  designed  to  provide  for  the 
ublic  good  which  has  been  developed 
y  local  government  or  by  a  non-profit 
charitable  organization  for  approval  by 
the  Bureau  of  Prison.  This  rule  provides 
for  the  voluntary  participation  by  an 
inmate  in  a  volunteer  community 
service  project.  The  intent  of  this  rule  is 
to  promote  the  public  interest  and 
provide  for  the  security  and  good  order 
of  the  institution  by  reducing  inmate 
idleness. 

DATES:  Effective  on  January  19, 1993; 
comments  must  be  submitted  on  or 
before  March  5, 1993. 

ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  room  754,  320 
First  Street,  NW„  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  307- 
3062. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  issuing  an  interim 
rule  on  Volunteer  Community  Service 
Projects.  A  volunteer  community  service 
project  is  a  project  designed  to  provide 
for  the  public  good  (in  keeping  with  the 
overall  goals  of  the  community,  such  as 
community-wide  beautification  and 
public  safety)  which  has  been 
developed  by  local  government  or  by  a 
non-profit  charitable  organization  for 
approval  by  the  Bureau  of  Prisons.  A 
community  service  project  is  not  a  work 
assignment.  Any  inmate  who  chooses  to 
participate  does  so  voluntarily,  and  may 
not  receive  performance  pay  for 
participation  in  the  project.  Existing 
Bureau  regulations  provide  for  inmate 
monetary  contributions  to  an 
international,  national,  or  local 


organization,  including  political  parties, 
so  long  as  the  contribution  does  not 
violate  any  law  or  regulation  (See  28 
CFR  551.50).  This  amendment  expands 
this  policy  by  specifying  how  an  inmate 
may  choose  to  make  a  contribution  of 
time  and  effort  through  participation  in 
an  approved  volunteer  community 
service  project.  The  charitable  activity 
resulting  horn  participation  in  a 
volunteer  community  service  project 
may  not  impair  contracts  for  services  in 
the  community. 

Because  this  rule  poses  no  additional 
restrictions  on  inmates,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking  and  delay  in  effective  date. 
While  the  Bureau  believes  it  is 
necessary  to  implement  these  changes 
immediately,  the  Bureau  is  publishing 
the  procedures  as  an  interim  rule  in 
order  to  invite  public  comment 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered 
before  the  rule  is  finalized. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Public  Law  96-354), 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  551 

Prisoners. 

Dated:  January  13. 1993. 

Richard  P.  Seiter, 

Acting  Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  part  551  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1.  The  authority  citation  for  28  CFR 
part  551  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  1512, 
3621,  3622,  3624,  4001,  4005,  4042, 4081, 
4082  (Repealed  in  part  as  to  offenses 


committed  on  or  after  November  1, 1987), 
4161-4166  (Repealed  as  to  offenses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509,  510;  Pub.  L  99-500  (sec.  209);  28 
CFR  0.95-0.99. 

2.  In  28  CFR  part  551,  a  new  subpart 
F,  consisting  of  §  551.60,  is  added  to 
read  as  follows: 

Subpart  F— Volunteer  Community 
Sendee  Projects 

1551.60  Volunteer  community  service 
projected 

(a)  A  volunteer  community  service 
project  is  a  project  sponsored  and 
developed  by  local  government  or  by  a 
nonprofit  charitable  organization, 
submitted  to  the  institution,  and 
recommended  by  the  Warden  for 
approval  of  the  Regional  Director. 
Volunteer  community  service  projects 
are  designed  to  provide  for  the  public 
good  in  keeping  with  the  overall  goals 
of  the  community,  such  as  community¬ 
wide  beautification  or  public  safety.  The 
sponsoring  organization  is  responsible 
for  certifying  to  the  Bureau  that  the 
community  service  project  does  not 
displace  regular  employees,  supplant 
employment  opportunities  ordinarily 
available  within  the  sponsoring 
organization,  or  impair  contracts  for 
services.  These  projects  are  not  work 
assignments.  Any  inmate  who  chooses 
to  participate  does  so  voluntarily,  and 
may  not  receive  performance  pay  or  any 
other  salaried  compensation  for 
participation  in  the  project,  nor  be 
eligible  to  submit  a  claim  under  the 
provisions  of  the  Inmate  Accident 
Compensation  Program. 

(b)  An  inmate  may  volunteer  to 
participate  in  a  community  service 
project  by  submitting  a  written  request 
for  the  Warden’s  approval.  The  inmate 
must  have  custody  classification 
appropriate  for  the  project  and  be 
otherwise  eligible  for  the  conditions  of 
the  project.  The  decision  of  the  Warden 
to  approve  or  disapprove  an  inmate’s 
request  shall  be  documented  in  writing. 

(c)  An  inmate  may  appeal  the 
Warden’s  decision  through  the 
Administrative  Remedy  Procedure  (see 
28  CFR  part  542). 

(FR  Doc  93-1202  Filed  1-15-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  493 

[HSQ-206-F] 

Medicare,  Medicaid  and  CLiA 
Programs;  CUA  Program  Fee 
Collection;  Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  rule  corrects  a  technical 
error  in  a  rule  entitled,  "Regulations 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)”  which  inadvertently  deleted 
some  content  of  another  rule  entitled, 
"CLIA  Program  Fee  Collection.”  Both 
rules  were  published  in  the  Federal 
Register  on  February  28, 1992.  We  are 
restoring,  without  change,  the  content  of 
§§493.602  through  493.634,  which  was 
incorrectly  removed  effective  September 
1, 1992. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matt  Plonski,  (410)  966-4662. 
SUPPLEMENTARY  INFORMATION:  In  this 
final  rule,  we  are  correcting  a  technical 
error  in  the  fee  schedule  applicable  to 
clinical  laboratories,  which  was 
published  in  the  February  28, 1992 
issue  of  the  Federal  Register.  We  are 
restoring,  without  change  the  content  of 
§§493.602  through  493.634,  which  was 
inadvertently  removed. 

Background 

On  February  28, 1992,  we  published 
three  final  rules  applicable  to 
laboratories  that  examine  human 
specimens  for  the  purposes  of  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of,  human  beings.  The  rules 
implemented  provisions  of  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA),  Public  Law  100-578. 

The  rules  were:  "Regulations 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),”  which  appeared  at  57  FR  7002- 
7186;  "Clinical  Laboratory  Improvement 
Act  Program  Fee  Collection,”  which 
appeared  at  57  FR  7188-7218;  and 
"Medicare  and  Laboratory  Certification 
Program:  Enforcement  Procedures  for 
Laboratories,”  which  appeared  at  57  FR 
7218-7243.  The  regulation  concerning 
fee  collection  was  effective  March  1, 
1992,  the  other  two  regulations  were 
effective  September  1, 1992. 


An  error  occurred  in  the  amendatory 
language  appearing  in  one  of  the 
regulations  with  the  later  effective  date 
that  produced  the  unintended  result  of 
deleting,  effective  September  1, 1992,  a 
number  of  regulations  sections  in 
subpart  F  of  part  493  that  went  into 
effect  March  30, 1992. 

Technical  Correction 

The  document  entitled,  "Regulations 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),”  contained  the  comprehensive 
requirements  with  which  laboratories 
must  comply  in  order  to  meet  CLIA 
requirements.  Thus,  it  appeared  first  in 
the  order  of  items  presented  in  the 
February  28, 1992  issue  of  the  Federal 
Register.  This  document  did  not  contain 
any  of  the  requirements  dealing  with 
subpart  F,  General  Administration.  The 
content  of  subpart  F  was  established  in 
the  fee  collection  regulation  that 
followed.  As  a  means  of  assisting  the 
reader  with  the  organization  of  the 
revised  part  493,  a  table  of  contents  for 
the  part  was  presented  at  pages  7137 
through  7139,  including  items  relating 
to  fee  collections  that  appear  in  the 
regulations  text  of  the  item  that 
followed  in  that  issue  of  the  Federal 
Register. 

An  editing  error  occurred  in  our 
preparation  of  amendatory  language  in 
our  amendment  3,  appearing  on  page 
7139.  We  included  an  instruction  to 
remove  the  text  of  §§  493.602  through 
493.634,  even  though  we  W6re  not 
setting  forth  regulations  text  in  that 
rulemaking  document.  Ordinarily,  this 
type  of  editing  error  would  have  no 
consequence  because  text  to  which  it 
could  apply  did  not  exist,  and  on  the 
date  of  publication,  no  such  sections 
were  in  effect.  However,  the  regulation’s 
effective  date  was  delayed  until 
September  1, 1992  and  the  fee  collection 
regulation  which  created  these  sections 
was  effective  March  30, 1992.  The 
erroneous  amendatory  language  thus 
deleted  the  sections  beginning 
September  1, 1992,  the  effective  date  of 
the  rule  in  which  the  erroneous 
amendatory  language  appeared. 

We  are  restoring,  without  change,  the 
content  of  §§493.602  through  493.634 
that  were  removed  in  error.  This 
restoration  is  effective  September  1, 
1992,  thus  ensuring  continuity  of  the 
regulations. 

List  of  Subjects  in  42  CFR  Part  493 

Grant  programs-health,  Health 
facilities,  Laboratories,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 


42  CFR  part  493  is  corrected  by 
making  the  following  correcting 
amendments: 

PART  493 — LABORATORY 
REQUIREMENTS 

1.  The  authority  citation  for  part  493 
continues  to  read  as  follows: 

Authority:  Sec.  353  of  the  Public  Health 
Service  Act,  secs.  1102, 1861(e),  the  sentence 
following  1861(s)(ll),  1861(s)(12),  • 

1861(s)(13),  1861(s)(14),  1861{s)(15),  anu 
1861(s)(16)  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395x(e),  the  sentence  following 
1395x(s)(ll),  1395x(s)(12),  1395x(s)(13), 
1395x(s)(14),  1395x(s)(15),  and  1395(s)(16)). 

Subpart  F— General  Administration 

2.  Subpart  F  is  corrected  by  adding 
§§493.602,  493.606,  493.610,  493.614, 
493.618,  493.622,  493.626,  and  493.630 
through  493.634  to  read  as  follows: 

$  493.602  Scope  of  subpart 

This  subpart  sets  forth  requirements 
all  laboratories  that  test  human 
specimens  for  health  purposes  must 
meet  in  order  to  apply  for  and  be  issued 
a  registration  certificate,  certificate  of 
waiver,  certificate  of  accreditation,  or 
certificate  under  section  353  of  the 
Public  Health  Service  Act  (42  U.S.C. 
263a).  It  also  sets  forth  the  methodology 
for  determining  the  amount  of  the  fees 
for  issuing  registration  certificates, 
certificates  of  waiver,  certificates  of 
accreditation,  or  certificates  and  for 
determining  compliance  with  the 
applicable  standards  of  the  Public 
Health  Service  Act  (the  PHS  Act)  and 
for  Federal  validation  of  State-exempt 
laboratories. 

$493,606  Applicability  of  subpart 

The  rules  of  this  subpart  are 
applicable  to  those  laboratories 
specified  in  §  493.3. 

§  493.610  Certificate  requirements  for 
laboratories. 

(a)  Except  as  specified  in  paragraph 
(b),  of  this  section,  no  person  may  solicit 
or  accept  materials  derived  from  the 
human  body  for  laboratory  examination 
or  other  procedure  unless  there  is  in 
effect  for  the  laboratory  a  registration 
certificate  or  a  certificate  or  waiver 
issued  by  HHS,  or  a  certificate  or  a 
certificate  of  accreditation  issued  by 
HHS  that  is  applicable  to  the  specialty 
or  subspecialties  of  services  offered  by 
the  laboratory. 

(b)  A  laboratory  licensed  by  a  State 
whose  licensure  program  is  approved  by 
HHS  is  exempt  from  CUA  requirements 
(that  is.  State-exempt)  and  does  not 
require  a  certificate  issued  by  HHS. 
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3 483.614  Application  pm  ndurai. 

(a)  HKS  or  its  designee  will  send  an 
application  to  those  laboratories  it  has 
identified  as  potentially  being  subject  to 
the  requirements  of  OJA.  Those 
laboratories  that  do  not  receive  an 
application  must  contact  ISIS  or  its 
designee  to  receive  application  forms. 

(b)  A  separate  application  must  be 
filed  for  each  laboratory  location. 
However,  laboratories  within  a  hospital 
that  are  located  at  the  same  street 
address  and  under  common  direction 
have  the  option  of  applying  for  a  single 
certificate  or  multiple  certificates  for  the 
laboratory  sites  within  the  same 
physical  location  or  street  address.  In 
addition,  not-for-profit  or  Federal,  State, 
or  local  government  laboratories  that 
engage  in  limited  public  health  testing 
(that  is,  few  types  of  tests)  may  operate 
under  one  certificate.  A  laboratory  that 
is  not  at  a  fixed  location,  that  is,  a 
laboratory  that  moves  bom  testing  site 
to  testing  site  (such  as  health  screening 
fairs)  or  other  temporary  testing  location 
must  file  a  single  application  using  the 
address  of  its  designated  primary  site.  A 
separate  certificate,  which  reflects  the 
address  of  the  designated  primary  site, 
is  required  for  each  mobile  unit 
providing  laboratory  testing. 

(c)  An  application  for  the  issuance  of 
a  registration  certificate,  a  certificate  of 
waiver,  or  a  certificate  or  certificate  of 
accreditation  applicable  to  one  or  more 
laboratory  test  procedures  or 
examinations  included  in  the  specialties 
or  subspecialties  listed  in 

§  493.643(d)(3)  must  be  made  to  HHS  or 
its  designee  cn  a  form  or  forms 
prescribed  by  HHS  and  must  be  signed 
by  the  owner  or  authorized 
representative  of  the  laboratory. 

(d)  The  application  must  include 
information  that  describes  the 
characteristics  of  the  laboratory 
operation  and  the  examinations  and 
other  test  procedures  performed  by  the 
laboratory,  including — 

(1)  The  names  of  the  test  procedures 
and  examinations  performed  and  the 
total  number  of  test  procedures  and 
examinations  performed  annually, 
excluding  tests  for  qua  Iky  control, 
quality  assurance,  and  proficiency 
testing  purposes; 

(2)  The  methodologies  for  test 
procedures  and  examinations 
performed;  and 

(3)  The  qualifications  (educational 
background,  training,  and  experience)  of 
the  personnel  directing  and  supervising 
the  laboratoiy  and  performing  the 
laboratory  test  procedures  and 
examinations. 


$493*813  AckMtkmit 
requirements. 

In  submitting  an  application  for  a  ' 
registration  certificate,  a  certificate  of 
waiver,  certificate  of  accreditation,  or  a 
certificate,  a  laboratory  must  agree  to  the 
following: 

(a)  To  make  records  available  and 
submit  reports  to  HHS  as  HHS  may 
require. 

(b)  To  permit  inspections  by  HHS  or 
its  designee  as  specified  in  sub  part  Qof 
this  part.  (Certificate  of  waiver 
laboratories  are  not  subject  to  routine 
inspections.) 

(c)  To  treat  proficiency  testing 
samples  in  the  same  manner  as  it  treats 
materials  derived  from  the  human  body 
referred  to  it  for  laboratory  examinations 
or  other  procedures  in  the  ordinary 
course  of  business.  (Certificate  of  waiver 
laboratories  are  not  subject  to 
proficiency  testing  requirements.) 

(d)  To  provide  HHS  with  satisfactory 
assurances,  through  an  attestation 
statement,  signed  by  the  laboratory 
owner  or  authorized  representative,  that 
the  laboratory  will  be  operated  in 
accordance  with  the  requirements 
established  by  the  Secretary  under 
section  353  of  the  PHS  Act; 

$  493.622  Appeals  procedures. 

(a)  If  HHS  denies  a  laboratory’s 
application  for  a  registration  certificate, 
certificate  of  waiver,  certificate  of 
accreditation,  or  certificate  or  hmits  the 
laboratory’s  certificate,  HHS  gives  the 
laboratory  a  statement  of  the  grounds  on 
which  the  denial  or  limitation  is  based 
and  an  opportunity  for  an  appeal,  in 
accordance  with  the  procedures  set 
forth  in  part  496  of  this  chapter. 

(b)  If  a  laboratory  that  is  seeking  a 
registration  certificate,  certificate  of 
waiver,  certificate  of  accreditation,  or 
certificate  has  its  application  denied  or 
its  certificate  limited,  it  cannot  operate 
as  a  laboratory  under  the  PHS  Act  (or, 
in  the  case  of  a  limitation,  in  the  areas 
covered  by  the  limitation)  unless  the 
denial  or  limitation  is  overturned  at  the 
conclusion  of  the  administrative  appeals 
process  provided  by  part  498  of  this 
chapter.  (In  addition,  the  laboratory  is 
not  eligible  for  payment  under  the 
Medicare  or  Medicaid  programs  or,  in 
the  case  of  a  limitation,  cannot  receive 
Medicare  or  Medicaid  payment  for 
services  in  the  limited  areas.) 

(c)  Additional  provisions  relating  to 
appeal  rights  are  set  forth  in 

§§  493.626(b),  493.633(b),  and 
493.634(b). 

$493,626  Registration  certificate. 

(a)  HHS  or  its  designee  initially  issues 
a  registration  certificate  or,  if  the 
laboratoiy  meets  the  requirements,  a 


certificate  of  waiver  to  each  laboratory, 
provided  that  the  laboratory  meets  the 
application  requirements  of  $$  493.614 
and  493.618  and  pays  the  applicable  fee 
as  specified  in  $493,638.  A  registration 
certificate  does  not  include  specialties/ 
subspociakies  of  service,  except  as 
noted  m  $  493.633,  but  authorizes  the 
entity  to  conduct  laboratory  testing  nodi 
a  determination  of  the  appropriate  level 
of  compliance  can  be  made  and  the 
appropriate  certificate  issued.  The 
registration  certificate  issued  in 
accordance  with  $  493.633(a)(2)  to  a 
laboratory  that  has  a  certificate  of 
waiver  to  allow  the  laboratory  to  add  a 
service(s)  not  listed  in  the  waived  test 
category  reflects  only  the  added 
servioe(s)  noted  on  the  laboratory’s 
application.  A  registration  certificate 
issued  under  this  section  is  valid  for  a 
period  of  not  more  than  2  years  or  until 
such  time  as  an  inspection  to  determine 
program  compliance  can  be  conducted 
or  the  laboratory  demonstrates  that  it 
qualifies  to  receive  a  certificate  of 
waiver  or  a  certificate  of  accreditation, 
whichever  is  shorter.  HHS  reissues  a 
registration  certificate  to  any  laboratory 
for  which  HHS  or  its  designee  has  not 
had  an  opportunity  to  determine 
compliance. 

(b)  Prior  to  expiration  of  toe 
registration  certificate,  HHS  notifies  the 
laboratory  of  the  applicable 
requirements  to  obtain  a  certificate  of 
accreditation  or  a  certificate  and  the 
amounts  of  the  foes  for  issuing  these 
certificates  and,  if  applicable,  the 
amount  of  the  foe  for  determination  of 
compliance.  HHS  may  suspend,  revoke, 
or  limit  a  laboratory’s  registration 
certificate  for  failure  to  comply  with  the 
applicable  requirements  and  may  deny 
the  laboratory’s  application  for  the 
applicable  certificate.  HHS  may  also 
impose  certain  alternative  sanctions. 
HHS  provides  the  laboratory  with  a 
statement  of  the  grounds  on  which  the 
sanctions  and  denial  are  based,  an 
opportunity  to  respond  to  the 
imposition  of  the  sanctions,  and  an 
opportunity  for  appeal,  in  accordance 
with  toe  procedures  set  forth  in  part  498 
of  this  chapter.  If  the  laboratory  requests 
an  appeal  of  a  suspension  or  revocation, 
it  may  keep  Us  registration  certificate 
until  a  decision  is  made  by  an 
Administrative  Law  Judge  (ALJ),  unless 
HHS  finds  that  conditions  at  the 
laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  In  cases 
where  the  registration  certificate  would 
expire,  a  registration  certificate  is 
reissued  to  authorize  testing  until  a 
decision  is  made  by  an  ALJ,  unless  HHS 
finds  that  conditions  at  the  laboratory 
pose  an  imminent  and  serious  risk  to 
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human  health.  HHS  may  impose  certain 
alternative  sanctions  prior  to  a  hearing. 

(In  addition,  for  laboratories  receiving 
payment  from  the  Medicare  or  Medicaid 
programs,  such  payments  are  suspended 
on  the  effective  date  specified  in  the 
notice  to  the  laboratory  of  the  denial  of 
the  application  for  the  applicable 
certificate,  even  if  there  has  been  no 
appeal  decision  issued.) 

(c)  In  the  event  of  a  non-compliance 
determination  resulting  in  denial  of  a 
laboratory’s  application  for  a  certificate 
of  accreditation  or  certificate,  HHS  may 
suspend,  revoke,  or  limit  a  laboratory’s 
registration  certificate.  HHS  may  also 
impose  certain  alternative  sanctions. 

HHS  provides  the  laboratory  with  a 
statement  of  the  grounds  on  which  the 
sanctions  and  application  denial  are 
based  and  with  an  opportunity  for  an  • 
appeal,  in  accordance  with  the 
procedures  set  forth  in  part  498  of  this 
chapter.  If  the  laboratory  requests  an 
appeal  of  a  suspension,  revocation,  or 
limitation,  it  may  keep  its  registration 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  In  cases 
where  the  registration  certificate  would 
expire,  a  registration  certificate  is 
reissued  to  authorize  testing  until  a 
decision  is  made  by  an  ALJ,  unless  HHS 
finds  that  conditions  at  the  laboratory 

ose  an  imminent  and  serious  risk  to 

uman  health.  HHS  may  impose  certain 
alternative  sanctions  prior  to  a  hearing. 
(In  addition,  for  laboratories  receiving 
payment  from  the  Medicare  or  Medicaid 
programs,  such  payments  are  suspended 
on  the  effective  date  specified  in  the 
notice  to  the  laboratory  of  the  denial  of 
the  application  for  the  applicable 
certificate,  even  if  there  has  been  no 
appeals  decision  issued.) 

$493,630  Certificate. 

HHS  or  its  designee  issued  a 
certificate  to  each  laboratory,  provided 
the  laboratory  has  a  registration 
certificate  and  meets  the  application 
requirements  of  §§  493.614  and  493.618, 
pays  the  applicable  fee  as  specified  in 
§  493.638,  and  meets  all  other 
applicable  requirements  of  this  part.  A 
certificate  is  valid  for  not  more  than  2 
years. 

$493,631  Certificate  of  waiver. 

HHS  or  its  designee  issues  a 
certificate  of  waiver  to  a  laboratory  if  it 
performs  only  waived  tests,  provided 
the  laboratory  meets  the  application 
requirements  of  §§493.614  and  493.618, 
pays  the  applicable  fee  as  specified  in 
§  493.638,  and  meets  all  other 
applicable  requirements  of  this  part.  A 


certificate  of  waiver  is  valid  for  not 
more  than  2  years. 

§  493.632  Certificate  of  accreditation. 

HHS  or  its  designee  issues  a 
certificate  to  a  laboratory  accredited  by 
an  HHS-approved  accreditation 
organization,  provided  the  laboratory 
has  a  registration  certificate  and  meets 
the  application  requirements  of 
§§493.614  and  493.618,  pays  the 
applicable  fee  as  specified  in  §493.638, 
and  meets  all  other  applicable 
requirements  of  this  part.  A  certificate  of 
accreditation  is  valid  for  not  more  than 
2  years. 

§  493.633  Applicability  of  th«  certificate, 
certificate  of  waiver,  and  certificate  of 
accreditation. 

(a)  The  certificate  of  waiver  issued  is 
applicable  to  tests  listed  in  the  waived 
test  category.  The  certificate  or 
certificate  of  accreditation  issued  is 
applicable  to  those  specialties  and 
subspecialties  of  service  offered  by  the 
laboratory  in  accordance  with  this  part. 

(1)  A  laboratory  performing  only 
waived  tests  may  not  perform  any 
examination  or  procedure  not  listed  in 
the  waived  test  category  until  it  has 
requested  and  HHS  has  issued  to  it  a 
registration  certificate  that  covers  the 
additional  examinations  or  procedures 
requested  by  the  laboratory.  The 
laboratory  may  continue  to  perform 
waived  tests  that  are  covered  by  the 
certificate  of  waiver  already  issued  to 
the  laboratory.  The  registration 
certificate  is  valid  for  2  years  or  until  a 
compliance  determination  can  be 
conducted,  whichever  is  shorter.  After 
HHS  or  its  designee  determines 
compliance,  HHS  issues  a  certificate 
that  includes  the  additional  specialties 
or  subspecialties  for  which  compliance 
has  been  determined. 

(2)  A  laboratory  possessing  a 
certificate  must  notify  HHS  or  its 
designee  within  6  months  of  any 
changes  in  methodologies  for  any  test 
procedure  or  examination  it  performs 
and  any  additions  or  deletions  of  tests 
or  examinations  performed.  If  the 
laboratory  adds  testing  in  a  specialty  or 
subspeciality  not  listed  on  its  certificate, 
HHS  or  its  designee  will  determine 

-  compliance.  After  HHS  or  its  designee 
determines  compliance,  a  revised 
certificate  is  issued  that  includes  the 
additional  specialties  or  subspecialties 
for  which  compliance  has  been 
determined. 

(3)  A  laboratory  possessing  a 
certificate  of  accreditation  must  notify 
its  approved  accreditation  organization 
within  6  months  of  any  changes  in 
methodologies  for  any  test  procedure  or 
examination  it  performs  or  any 


additions  or  deletions  of  tests  or 
examinations  performed  so  that 
appropriate  actions  can  be  taken  by  the 
accreditation  organization  and  a  revised 
certificate  can  be  issued  when 
appropriate. 

(b)  HHS  may  suspend,  revoke,  or  limit 
a  laboratory’s  registration  certificate  and 
may  impose  certain  alternative 
sanctions  for  failure  to  comply  with  the 
notice  requirements  of  this  section.  HHS 
provides  the  laboratory  with  a  statement 
of  grounds  on  which  the  sanctions  are 
based,  an  opportunity  to  respond  to  the 
imposition  of  the  sanctions,  and  an 
opportunity  for  an  appeal,  in 
accordance  with  the  procedures  set 
forth  in  part  498  of  this  chapter.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitation,  it 
retains  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  HHS  may 
impose  certain  alternative  sanctions 
prior  to  a  hearing.  In  addition,  for 
laboratories  receiving  payment  from  the 
Medicare  or  Medicaid  programs,  such 
payments  are  suspended  during  the 
pendency  of  any  hearing  for  failure  to 
comply  with  the  requirements  of  this 
part. 

$493,634  Notification  of  changes. 

(a)  A  laboratory  must  notify  HHS  or 
its  designee  within  30  days  if  changes 
occur  in — 

(1)  Ownership; 

(2)  Name; 

(3)  Location; 

(4)  Director;  or 

(5)  Supervisor  (only  applicable  for  a 
high  complexity  laboratory). 

(b)  HHS  may  suspend,  revoke,  or  limit 
a  laboratory’s  registration  certificate, 
certificate  of  waiver,  or  certificate  of 
accreditation  or  may  impose  certain 
alternative  sanctions  for  failure  to 
comply  with  the  notice  requirements  of 
this  section.  In  such  an  event,  HHS 
provides  the  laboratory  with  a  statement 
of  grounds  on  which  the  sanction  is 
based  and  an  opportunity  for  an  appeal, 
in  accordance  with  the  procedures  set 
forth  in  part  498  of  this  chapter.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitation,  it 
retains  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  (In 
addition,  for  laboratories  participating 
in  Medicare  or  Medicaid,  payments  are 
suspended  during  the  pendency  of  any 
hearing  for  failure  to  comply  with  the 
notice  requirements.) 
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(c)  If  a  revised  certificate  is  necessary 
because  of  the  changes  identified  in 
paragraph  (a)  of  this  section,  the 
laboratory  must  pay  the  fee  for  a  revised 
certificate  as  required  in  §  493.639. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.714,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  13, 1993. 

Neil  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

(FR  Doc.  93-1204  Filed  1-15-93;  8:45  am) 
BILLING  CODE  4120-01 -M 


Public  Health  Service 
42  CFR  Part  493 
[HSQ-202-FC] 

Medicare,  Medicaid  and  CL1A 
Programs;  Regulations  Implementing 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA)  and 
Clinical  Laboratory  Improvement  Act 
Program  Fee  Collection 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  and  Public 
Health  Service  (PHS),  HHS. 

ACTION:  Final  Rule  with  Comment 
Period. 


SUMMARY:  In  the  February  28, 1992, 
issue  of  the  Federal  Register  (57  FR 
7002),  the  Department  of  Health  and 
Human  Services  established  rules  that 
set  forth  the  test  performance 
requirements  for  laboratories  that  are 
subject  to  the  CLLA  requirements.  This 
rule  corrects  both  typographical  and 
technical  errors  made  in  that  document 
as  well  as  provides  some  additional 
clarification  after  a  limited  review  of  the 
comments  we  received  after  the 
publication  of  the  rule. 

DATES:  These  regulations  are  effective 
on  January  19, 1993. 

COMMENT  DATE:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  22, 1993. 
ADDRESSES:  Mail  an  original  and  3 
copies  of  comments  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HSQ- 
202-FC,  P.O.  Box  26676,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 


Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  or 

Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 
MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  transmissions.  In  commenting, 
please  refer  to  file  code  HSQ-202-FC. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Allison 
Herron  Eydt,  HCFA  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
room  3001,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Yost,  (410)  597-5907. 

SUPPLEMENTARY  INFORMATION:  On 

February  28, 1992,  we  published  in  the 
Federal  Register  at  57  FR  7002,  rules 
that  set  forth  the  test  performance 
requirements  for  laboratories  that  are 
subject  to  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  requirements.  We  also  published 
in  that  issue  of  the  Federal  Register  two 
related  rules  which  established  the  fees 
that  HCFA  charges  laboratories  for 
issuance  of  various  CLIA  certificates 
and  for  inspections  and  which 
established  sanctions  that  HCFA  may 
impose  on  laboratories  that  are  found 
not  to  meet  Federal  requirements 
relating  to  CLIA.  We  received 
approximately  16,000  comments  in 
response  to  the  publication  of  the 
February  28  regulations,  but  have  not 
yet  concluded  our  analysis  of  them.  A 
preliminary  review  of  the  comments, 
however,  demonstrated  to  us  that  there 
were  a  few  areas  of  concern  that 
necessitated  an  immediate  response  in 
order  to  help  assure  the  smoothest 
possible  implementation  of  CLIA.  Our 
intention  is  to  respond  fully  to  these 
comments  in  a  later  publication.  Apart 
from  the  few  substantive  issues  that  are 
addressed  in  this  rule,  we  have 
identified  a  number  of  technical  errors 
and  inadvertent  omissions  from  the 
February  28  regulations  that  are 
corrected  in  this  rule  along  with 
explanations  as  needed. 


L  Technical  Corrections 

1.  We  are  clarifying  the  response  we 
made  in  the  February  28  rule 
concerning  the  applicability  of  CUA  to 
individuals  who  either  self-administer 
or  receive  some  assistance  in 
administering  their  own  tests,  such  as 
fingerstick  blood  glucose  testing.  In  the 
preamble,  we  had  concluded  that  the 
Congress  did  not  intend  for  us  to 
regulate  individuals  as  laboratories 
when  they  are  self-administering  tests  in 
their  own  homes.  While  the  focus  of  our 
discussion  was  on  individuals  who  may 
receive  some  assistance  from  hospice  or 
home  health  agency  staff,  we  did  not 
mean  to  imply  that  we  were  thereby 
excluding  from  this  category  those 
individuals  who  reside  in  community 
living  arrangements  such  as  supervised 
apartments  or  other  assisted  living 
arrangements  where  the  individual  is 
considered  to  be  at  home.  We  would 
emphasize,  however,  that  we  continue 
to  believe  that  this  exclusion  from 
regulation  does  not  extend  to 
individuals  residing  in  nursing  facilities 
or  intermediate  care  facilities  for  the 
mentally  retarded  such  as  those  which 
are  certified  for  participation  in  the 
Medicare  or  Medicaid  programs.  In 
these  settings,  and  others  like  them, 
there  is  such  active  supervision  and 
responsibility  by  facility  staff  in  the 
physical  well-being  of  the  individuals 
who  reside  there  that  we  believe  it  is 
clear  that  the  Congress  intended  that 
any  laboratory  test  conducted  in  such 
settings  would  be  subject  to  CLIA 
regulation. 

2.  A  large  number  of  comments  were 
received,  especially  from  professional 
organizations,  suggesting  that  many  of 
the  test  systems  proposed  for  waiver  in 
the  proposed  rule  did  not  meet  the 
criteria  discussed  in  the  preamble  to  the 
proposed  rule.  To  clarify  the  intent  of 
the  law,  we  revised  the  regulations  in 
the  final  rule  published  on  February  28, 
1992  to  include  the  criteria  set  forth  by 
the  Congress  in  CLIA.  The  list  of  waived 
tests  was  carefully  reviewed  against 
these  legislated  criteria  and,  as  a  result, 
many  were  dropped  from  the  list.  Many 
of  these  tests  would  be  considered 
simple  and  easy  if  performed  by  a 
trained  physician  or  other  personnel 
skilled  in  laboratory  techniques.  As 
stated  in  the  comments,  tests  requiring 
this  level  of  skill  do  not  meet  the  criteria 
for  waived  status.  The  following 
elaborates  on  the  reasons  why  particular 
tests  were  deleted  from  the  list  of 
Waived  tests  when  the  revised  list  was 
published  in  the  final  rule  on  February 
28, 1992. 

Some  tests  were  excluded  because 
they  required  skill  in  laboratory 
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techniques  such  as  proper  preparation 
of  the  specimen  on  a  slide  or  use  of  a 
microscope.  They  also  reauire  thorough 
knowledge  of  the  morphology  of 
organisms  and  other  microscopic 
structures,  interpretive  skill  to 
determine  the  significance  of  the 
elements  observed,  and  the  ability  to 
distinguish  medically  significant 
organisms  and  structures  from 
background  debris  and  artifacts.  These 
tests  include  microscopic  examination 
of  the  following: 

Urine  sediment 
Pinwom  preparation 
Vaginal  wet  mount  preparation 
Cram  stains  (on  discharges  and  exudates) 
Potassium  hydroxide  (KOH)  preparation  on 
cutaneous  scrapings 
Semen 

However,  it  should  be  noted  that  a 
new  category  of  procedures  that  are  not 
subject  to  routine  inspections  is  now 
located  at  $  493.16,  which  includes  the 
following  physician-performed 
microscopy  procedures:  wet  mounts, 
including  preparations  of  vaginal, 
cervical  or  skin  specimens;  ail 
potassium  hydroxide  preparations; 
pinworm  examinations;  fern  tests;  post- 
coital  direct,  qualitative  examinations  of 
vaginal  or  cervical  mucous;  and  urine 
sediment  examinations.  Agglutination 
tests  were  excluded  from  the  final  rule 
published  on  February  28, 1992  because 
they  require  interpretive  skill  to 
recognize  and  resolve  technical 
problems  and  to  read  the  final  test 
results.  These  skills  can  only  be 
acquired  through  training  and 
experience.  These  tests  include: 

Antistreptolysin  O  (ASO)  screen-slide  card 
agglutination  test; 

C  reactive  protein  (CRP)  screen-slide  card 
agglutination  test; 

Rheumatoid  factor  screen-slide  card 
agglutination  test; 

Infectious  mononucleosis  screening-slide 
card  agglutination  test 

Whole  blood  clotting  time  was 
excluded  from  the  final  rule  published 
on  February  28, 1992  because  the 
procedure  contains  a  number  of  mutual 
steps  that  require  extensive  training  to 
produce  reliable  results.  The  procedure 
also  requires  exact  timing  and 
sequencing  of  steps  and  interpretive 
skill  to  determine  the  end  point. 

Sickle  cell  screening  tests  were 
excluded  from  the  final  rule  published 
on  February  28, 1992  because  they 
include  an  array  of  procedures  that 
require  varying  levels  of  interpretive 
skill  and  technical  ability.  Further,  some 
sickle  cell  procedures  require  the  use  of 
sophisticated  instrumentation. 

In  addition  to  excluding  tests  from  the 
waived  list,  we  are  making  one  addition 
to  the  list.  After  careful  analysis  of  many 


comments  and  extensive  discussion  by 
the  Clinical  Laboratory  Improvement 
Advisory  Committee,  and  in  accordance 
with  its  recommendation,  we  are 
waiving  "hemoglobin  by  single  analyte 
instruments  with  self-contained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout.”  We 
have  determined  that  such  test  systems 
are  simple  and  accurate  with  little  or  no 
likelihood  of  erroneous  result  and  pose 
no  reasonable  risk  of  harm  if  performed 
incorrectly,  thereby  conforming  to  the 
statutory  requirements  for  waiver. 
Specifically: 

•  The  hemoglobin  analyzer  is 
dedicated  to  analyzing  a  single  analyte, 
eliminating  any  decision  on  the  part  of 
the  user. 

•  Interaction  of  the  sample  with  the 
reagent  is  direct  and  performed  by  a 
built  in  feature  of  the  hemoglobin 
analyzer  or  a  component  feature  such  as 
a  collection  device  designed  for  use 
only  on  the  analyzer.  This  direct 
interaction  of  the  sample/reagent  means 
that  no  action  is  required  of  the  user. 

•  The  hemoglobin  analyzer  provides 
direct  readout  and  measurement, 
precluding  the  need  for  any  calculation, 
interpretation,  or  other  action  or 
decision  to  obtain  a  result. 

This  change  will  also  be  made  in  the 
compilation  of  categorized  tests  to  be 
published  in  the  near  future. 

3.  We  are  establishing  a  new  §  493.16 
to  include  provisions  for  physician- 
performed  microscopy  procedures  in 
response  to  concerns  raised  by 
commenters.  We  received  numerous 
comments  from  individual  physicians, 
physician  organizations,  public  and 
private  clinics,  public  health 
organizations  and  agencies  concerning 
specific  microscopic  examinations 
personally  performed  by  physicians  on 
specimens  derived  from  their  patients  as 
part  of  a  physical  examination  and 
evaluation.  These  microscopic 
procedures,  which  have  been 
categorized  as  moderate  complexity, 
have  unique  characteristics  that  are  not 
adequately  addressed  within  the 
moderate  complexity  category.  The 
commenters  generally  suggested  that  the 
tests  be  waived. 

We  have  rejected  recategorization  of 
these  tests  as  waived  because  they  do 
not  comply  with  the  statutory 
requirements  for  waived  tests  given  the 
skills  and  training  required  to  perform 
these  microscopy  procedures.  However, 
we  acknowledge  that  unique  aspects  of 
these  physician-performed  microscopy 
tests  make  application  of  all  of  the 
requirements  for  moderate  complexity 
laboratories,  specifically  the  inspection 
requirements,  impractical  and 


unnecessarily  intrusive.  As  part  of  our 
evaluation  process,  we  asked  the 
Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC)  to  review 
the  commenters’  suggestions  regarding 
this  matter.  CLIAC  was  in  agreement 
with  creating  a  category  of  physician- 
performed  microscopy  procedures  that 
would  be  exempt  from  routine 
inspections  and  supported  the 
development  of  criteria  to  use  in 
considering  procedures  for  this  category 
of  testing. 

These  tests  have  the  following  unique 
aspects:  (1)  Specimens  are  labile  or 
delay  in  performing  the  test  could 
compromise  accuracy  of  the  result;  (2) 
the  tests  are  performed  by  the  physician 
in  conjunction  with  a  physical 
examination;  and  (3)  there  are  no 
controls  which  monitor  the  complete 
test  process.  Consequently,  the  only 
time  to  actually  inspect  the  accuracy  of 
testing  would  be  during  the  course  of  a 
medical  examination  which  would  be 
disruptive  and  of  little  benefit.  Routine 
inspections,  therefore,  should  not  be 
required.  We  are  interested  in  comments 
on  these  criteria. 

We  wish  to  emphasize  that  the 
creation  of  this  new  category  of  testing 
does  not  mean  that  properly  trained 
individuals,  other  than  physicians  (such 
as  nurses  and  nurse-practitioners),  may 
not  perform  these  procedures.  Such 
procedures  may  be  performed  provided 
that  the  testing  personnel  meet  the 
qualification  requirements  of  subpart  M 
of  part  493  and  the  laboratory  is  in 
compliance  with  the  CLIA  requirements 
for  testing  of  moderate  complexity. 

In  addition,  we  are  interested  in 
comments  on  whether  personnel 
qualifications  for  this  new  category 
should  be  expanded  to  allow 
practitioners  other  than  physicians, 
such  as  nurses,  to  perform  the  tests  in 
the  new  category.  Further,  we  intend  to 
discuss  this  issue  at  the  next  CLIAC 
meeting  in  February.  We  ask  that 
respondents  consider  the  following 
questions:  When  these  tests  are 
performed  in  the  context  of  a  physical 
exam,  who  usually  performs  the  tests? 
What  percentage  of  the  tests  conducted 
are  usually  performed  by  a  physician 
and  by  other  health  care  practitioners? 
Please  identify  the  different 
practitioners  who  perform  these  tests. 
How  often  do  health  care  practitioners 
other  than  physicians  conduct  physical 
examinations  that  entail  the  use  of  these 
tests?  What  are  the  costs  of  each  test 
when  performed  by  each  type  of 
practitioner?  What  are  the  quality, 
access,  and  cost  implications  of 
providing  this  exception  to  a  limited  set 
of  the  professionals  who  currently 
perform  these  tests?  What  are  the 
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research  findings  regarding  the  quality 
of  these  tests  as  they  relate  to  training 
versus  experience  (in  other  words,  how 
frequently  an  individual  performs  the 
test)? 

The  new  laboratory  category 
established  at  §  493.16  to  regulate 
physician-performed  microscopy 
procedures  will  maintain  the  moderate 
complexity  level  requirements  with  the 
following  modifications:  Under  new 
§  493.53,  these  laboratories  may  apply 
for  a  certificate  for  physician-performed 
microscopy  procedures.  This  is  a  new 
category  of  certificate  applicable  to 
laboratories  performing  only  those 
procedures  established  at  §  493.16(c)  or 
only  those  procedures  performed  in 
combination  with  any  waived  tests.  A 
laboratory  may  apply  directly  for  this 
certificate,  as  for  the  certificate  of 
waiver,  and  heed  not  make  a  prior 
application  for  a  registration  certificate. 
As  provided  under  new  §  493.1776, 
these  laboratories  will  not  be  subject  to 
routine  inspection.  (Inspections  will 
only  be  conducted  to  evaluate 
complaints  from  the  public  and  to 
determine  whether  the  laboratory  is 
performing  tests  not  included  on  the 
laboratory’s  certificate.)  Offsetting  these 
inspection  requirements,  personnel 
standards  will  be  more  stringent  than 
those  required  for  moderately  complex 
laboratories — only  physicians  will  be 
authorized  to  perform  these  tests. 
Because  physicians  have  extensive 
medical  training  greater  than  that 
required  by  these  regulations  for 
personnel  performing  moderately 
complex  tests,  and  because  these  tests 
are  done  in  the  context  of  a  patient 
examination,  we  believe  that  there  is 
assurance  that  accuracy  of  testing  can  be 
maintained  despite  the  lack  of  routine 
inspections.  Consistent  with  the  criteria 
that  define  the  scope  of  these  sets  of 
procedures,  the  regulatory  requirements 
with  respect  to  quality  assurance, 
quality  control,  proficiency  testing,  and 
patient  test  management  apply  as  they 
would  to  any  other  test  of  moderate 
complexity. 

We  developed  criteria  listed  in 
§  493.16(b)  that  are  very  specific  and 
reflect  the  limited  regulatory 
requirements  applicable  to  these 
procedures.  We  are  requiring  that 
procedures  in  this  category  be 
personally  performed  by  a  physician  on 
his  or  her  own  patients  or  patients  of  a 
group  medical  practice  in  which  the 
physician  is  a  member.  These  must  be 
microscopic  examinations  categorized 
as  moderate  complexity  testing, 
specimen  handling  or  processing  is 
limited  and  the  specimen  is  either  labile 
or  delay  in  performing  the  test  could 
compromise  the  accuracy  of  the  test 


result.  In  addition,  control  materials  are 
not  available  to  monitor  the  entire 
testing  process. 

At  §  493.16(c),  we  are  listing  the 
following  six  procedures  that  meet  the 
criteria  for  categorization  as  physician- 
performed  microscopy  procedures:  Wet 
mounts,  including  preparations  of 
vaginal,  cervical  or  skin  specimens;  all 
potassium  hydroxide  preparations; 
pinworm  examinations;  fern  tests;  post- 
coital  direct,  qualitative  examinations  of 
vaginal  or  cervical  mucous;  and  urine 
sediment  examinations. 

In  §  493.16(d),  we  are  defining  the 
mechanism  for  revising  the  procedures 
included  and  the  criteria  used  for 
determining  tests  for  inclusion  in  the 
physician-performed  microscopy 
procedures  category. 

In  §  493.16(e)(1),  we  are  specifying 
that  these  procedures  would  be  subject 
to  the  applicable  requirements  specified 
in  subpart  C,  registration  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  and  certificate, 
subpart  F,  general  administration;  or  if 
applicable,  subpart  D,  certificate  of 
accreditation;  subpart  H,  participation 
in  proficiency  testing;  subpart  J,  patient 
test  management;  subpart  K,  quality 
control;  and  subpart  P,  quality 
assurance. 

In  §  493.16(e)(2),  we  are  defining  the 
particular  personnel  requirements 
applicable  to  these  procedures  in  lieu  of 
the  personnel  requirements  contained  in 
subpart  M.  Laboratories  performing 
these  procedures  must  have  a  physician 
serve  as  laboratory  director  and  only  a 
physician  may  perform  these 
procedures  on  his  or  her  own  patients 
or  the  patients  of  a  medical  group 
practice  of  which  the  physician  is  a 
member. 

In  §  493.16(e)(3),  we  are  specifying 
that  inspections  of  physician-performed 
microscopy  procedures  listed  in  new 
§  493.16(c)  would  only  be  conducted 
under  the  circumstances  specified  in  the 
new  section  §493.1776. 

4.  At  §493.17  we  are  describing  the 
criteria  and  scoring  system  used  to 
categorize  test  systems,  assays,  and 
examinations  by  complexity.  A  number 
of  changes  are  being  made  to  correct 
editorial  errors  in  the  explanation  of 
how  the  criteria  were  applied  and 
scored.  When  listing  the  scoring  criteria 
in  §  493.17,  the  terms  “and”  and  “or” 
were  inadvertently  used  in  several 
places  rather  than  the  correct  term.  We 
have  revised  this  section  to  properly 
place  these  terms  to  reflect  the  intended 
relationship  of  components  of  each 
criterion  to  each  other  (i.e.,  whether 
either  or  both  components  were 
required). 


5.  We  are  revising  §  493.20(b)  to 
include  the  requirements  applicable  to 
those  physician-performed  microscopy 
procedures  listed  in  new  §  493.16(c). 

6.  At  §§  493.35(b),  493.43(b), 

493.55(b)  and  493.614(b)  we  are 
defining  requirements  for  application 
for  a  certificate  of  waiver,  registration 
certificate,  certificate  for  physician- 
performed  microscopy  procedures,  and 
certificate  of  accreditation.  The  rule 
specified  that  a  laboratory  must  file  a 
single  application  for  the  applicable 
certificate  for  each  laboratory  location, 
with  certain  exceptions.  One  of  these 
exceptions  included  at  §§  493.35(b), 
493.43(b),  493.55(b)  and  493.614(b)  was 
mobile  vans  providing  laboratory 
services.  However,  the  rule  may  have 
given  the  erroneous  impression  that 
each  individual  mobile  van  involved  in 
providing  laboratory  services  was 
required  to  make  application  for  its  own 
certificate.  This  was  not  the  intent  of 
that  rule.  Accordingly,  we  are  amending 
§§  493.35(b),  493  43(b),  493.55(b)  and 
493.614(b)  to  clarify  the  intent  of  the 
requirements  by  more  clearly  stating 
that  mobile  vans,  as  well  as  laboratories 
with  temporary  testing  locations,  such 
as  health  screening  fairs,  may  file  an 
application  for  one  certificate  to  cover 
all  units  associated  with  a  primary 
home  base.  We  are  seeking  comments, 
however,  on  whether  there  should  be 
some  limitations  placed  on  multiple 
mobile  laboratories  (including 
ambulances)  placed  under  a  single 
certificate.  For  example,  should  there  be 
a  cap  on  the  total  volume  that  mobile 
laboratories  can  test  under  one 
certificate,  and/or  should  there  be  a  cap 
on  the  total  number  of  units  that  can  be 
included  under  a  single  certificate? 

7.  Based  on  our  preliminary  review  of 
comments,  we  are  revising 
§§  493.35(b)(2),  493.43(b)(2), 

493.55(b)(2)  and  493.614(b)  to  provide  a 
quantitative  definition  of  limited  public 
health  testing  in  order  to  clarify  the  term 
"few  types  of  tests”  as  used  in  these 
sections.  In  order  to  qualify  for 
certification  as  a  laboratory  doing 
limited  public  health  testing,  not-for- 
profit  or  Federal,  State  or  local 
government  laboratories  may  perform 
not  more  than  a  combination  of  15 
moderately  complex  or  waived  tests.  We 
are  also  seeking  comments  about 
whether  there  are  any  other  approaches 
we  should  consider  in  defining  limited 
public  health  testing. 

Public  health  laboratories  performing 
high  complexity  testing  were  not 
included  in  the  exception  because  we 
believe  that  the  full  weight  of  the 
regulations  should  apply  when  highly 
complex  tests  are  performed.  Requiring 
a  separate  certificate  would  better  assure 
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regular  inspection,  participation  in 
required  proficiency  testing,  and  clearer 
assignment  of  personnel  responsibilities 
attendant  to  highly  complex  testing. 

8.  We  are  revising  §5  493.35(b)(3), 

493  43(b)(3),  493 .55(b)(3)  and  493.416(b) 
to  permit  hospitals  with  various 
buildings  on  the  same  campus  to  bold 

a  single  certificate,  as  long  as  the 
buildings  on  the  campus  are  contiguous. 
If  a  large  hospital  has  several  campuses 
(e.g.,  several  miles  apart),  separate 
certificates  for  each  campus  would  be 
required.  We  are  making  this  change  to 
relieve  the  administrative  burden 
imposed  on  large  hospital  systems  that 
the  previous  language  requiring  a 
certificate  at  each  street  address  caused. 
We  solicit  comments  on  any 
implications  this  provision  may  have  for 
hospitals  that  have  laboratories  in 
satellite  facilities  in  underserved  areas. 
This  change  affects  only  hospitals. 

9.  At  §  493  43(c),  493.47,  493.49(a) 
and  (b),  and  493.55(c),  we  are  defining 
the  requirements  for  application  for  a 
certificate,  issuance  of  a  certificate, 
application  for  an  accreditation 
certificate,  and  issuance  of  an 
accreditation  certificate  for  those 
laboratories  performing  those  physician- 
performed  microscopy  procedures  listed 
in  new  §  493.16(c). 

10.  Since  laboratories  in  which  a 
physician  performs  microscopy 

Erocedures  listed  in  §  493.16(c)  will  not 
b  issued  a  registration  certificate,  we 
are  revising  §  493.45(a)  to  reflect  this 
policy. 

10a.  We  are  revising  subpart  F  to 
establish  a  separate  certificate  for 
physician-performed  microscope 
procedures.  The  certificate  for 
physician-performed  microscopy 
procedures  is  valid  for  up  to  2  years.  A 
laboratory  that  has  been  granted  a 
certificate  for  physician-performed 
microscopy  procedures  may  perform 
any  examination  or  procedure  that  is 
listed  in  the  physician-performed 
microscopy  procedure  category  or  the 
waived  test  category.  As  is  the  case  with 
a  certificate  for  waiver,  a  laboratory  may 
apply  directly  for  a  certificate  for 
physician-performed  microscopy 
procedures  without  applying  for  a 
registration  certificate.  However,  before 
a  laboratory  that  has  been  granted  a 
certificate  for  physician-performed 
microscopy  procedures  may  perform 
any  examination  or  procedure  that  is 
not  listed  in  the  physician-performed 
microscopy  procedure  category  or  the 
waived  test  category,  it  must  request 
and  receive  from  HHS  a  registration 
certificate  that  covers  the  additional 
examination  or  procedures. 

Regardless  of  the  number  of 
procedures  performed  by  the  laboratory. 


the  biennial  fee  for  a  certificate  for 
physician-performed  microscopy 
procedures  is  $150.  The  fee  covers  the 
cost  of  issuing  the  certificate,  collection 
of  the  fees,  non-routine  inspections  and 
direct  administrative  costs  including 
those  associated  with  data  management 
and  with  evaluating  tests  to  determine 
if  a  certificate  for  physician-performed 
microscopy  procedures  should  be 
issued.  As  with  other  CLIA  fee  schedule 
amounts,  we  intend  to  review  the  fee  for 
a  certificate  for  physician-performed 
microscopy  as  more  definitive  cost 
information  becomes  available  and  may 
revise  the  fee  amount  upward  or 
downward  in  the  future. 

11.  At  §  493.801(a)(2)(ii)  and  493.1709 
we  are  deleting  the  phrase  "and 
reliability."  These  sections  of  the 
regulations  govern  proficiency  testing 
requirements  whose  focus  is  testing 
accuracy  only,  not  reliability.  Testing 
reliability  is  governed  by  requirements 
elsewhere  in  the  CLLA  regulations  (such 
as  under  quality  control,  quality 
assurance,  patient  test  management,  and 
personnel)  and  its  inclusion  under 
proficiency  testing  requirements  in  the 
February  28, 1992,  rule  was  inadvertent. 

12.  We  are  revising  §  493.913(c)(1)  to 
correct  the  inadvertent  omission  of 
antimycobacterial  susceptibility  which 
has  been  a  standard  part  of  approved 
mycobacteriology  proficiency  testing 
programs. 

13.  We  are  modifying  §§  493.807  and 
493.855,  in  their  reference  to  Medicare 
and  CLIA  sanctions  for  poor  laboratory 
performance,  to  make  these  sections 
parallel  with  the  enforcement 
procedures  set  forth  at  Subpart  R  of  the 
CLIA  regulations. 

14.  At  §§  493.933(b),  and 
493.933(c)(2)  in  the  lists  entitled 
"Analyte  or  Test,”  we  are  inserting  the 
phrase  "(excluding  urine  pregnancy 
tests  done  by  visual  color  comparison 
categorized  as  waived  tests)”  after 
"Human  Chorionic  Gonadotropin.”  This 
phrase  was  inadvertently  omitted  horn 
the  final  rule  and  needs  to  be  included 
to  clearly  indicate  that  proficiency 
testing  would  apply  to  those  tests  for 
human  chorionic  gonadotropin  not 
categorized  as  waived  but  would  not 
apply  to  those  urine  pregnancy  tests 
done  by  visual  color  comparison  that 
have  been  categorized  as  waived. 

15.  The  regulation  inadvertently  may 
have  left  the  impression  that  when 
using  a  product  cleared  by  the  FDA,  as 
meeting  CLLA  requirements  for  quality 
control,  the  laboratory  was  not  subject 
to  any  additional  CLIA  quality  control 
requirements.  We  are  adding  and 
modifying  language  at  §§  493.1201, 
493.1203,  and  493.1223  to  clarify,  that 
in  fact,  quality  control  requirements  in 


addition  to  those  approved  by  the  FDA 
still  apply  regardless  of  whether  a 
laboratory  is  using  a  product  cleared  by 
the  FDA.  FDA  clearance  merely  gives 
manufacturers  one  means  of  satisfying 
those  CLIA  quality  control  requirements 
listed  in  §§  493.1203(b). 

16.  At  §  493.1105  we  are  modifying 
the  rule  so  as  not  to  penalize  a 
laboratory  that  has  failed  to  obtain  a 
written  authorization  for  testing  since 
the  laboratory’s  failure  would  be 
through  no  fault  of  its  own  in  those 
cases  where  the  person  authorizing  the 
test  did  not  provide  the  needed  written 
authorization. 

17.  We  are  adding  a  new  §  493.1251 
to  correct  the  inadvertent  omission  of  a 
urinalysis  quality  control  requirement 
from  the  February  28, 1992,  rule.  While 
the  performance  of  dipstick  urinalysis  is 
categorized  as  waived  testing,  urinalysis 
performed  by  an  automated  method  and 
urine  microscopies  are  categorized  as 
non-waived  tests  and  need  to  be 
recognized  as  a  subspecialty  under 
subpart  K,  Quality  Control,  in  order  to 
determine  compliance. 

18.  At  §  493.1257(a)(5),  we  are 
modifying  the  present  requirement 
which  states  that  all  cytology  slide 
preparations  must  be  evaluated  on  the 
premises  to  allow  for  the  evaluation  of 
these  slide  preparations  on  the  premises 
of  a  laboratory  certified  to  conduct 
testing  in  the  subspecialty  of  cytology. 
Without  this  revision,  laboratories  might 
conclude  that  they  would  be  prohibited 
from  referring  slides  to  another 
appropriately  certified  laboratory  for 
evaluation  or  consultation.  Since  we 
never  intended  to  prohibit  such  a 
common  and  oftentimes  useful  practice, 
we  have  revised  the  rule  to  allow  for  it. 

19.  At  §493. 1265(b)(2)  we  are  deleting 
the  phrase  "and  living  transplants.”  We 
inadvertently  included  as  necessary,  the 
performance  of  mixed  lymphocyte 
cultures  for  living  donor,  solid  organ 
transplants  (such  as  heart,  liver  and 
lung).  Such  testing  is  rarely  performed 
except  for  bone  marrow  transplants. 
Other  serologic  testing  is  the  method  of 
choice  for  living  transplants. 

20.  We  are  deleting  parentage  testing 
from  the  requirements  of  §  493.1265(c) 
which  sets  forth  certain  quality  control 
requirements  in  the  areas  of 
histocompatibility.  Parentage  testing  is  a 
procedure  used  to  determine  the  true 
identity  of  an  individual’s  genetic  father 
or  mother.  These  procedures  are 
generally  performed  to  establisu 
paternity  in  connection  with  court 
proceedings  involving  such  matters  as 
child  support.  We  believe  that  the 
reference  to  parentage  testing  in  this 
regulation  was  inappropriate  since  such 
testing  is  not  for  the  purpose  of 
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diagnosing  illness  or  otherwise 
assessing  the  health  of  a  human  being, 
but  rather  for  an  unrelated  purpose  that 
has  no  relationship  to  the  patient  care 
context  which  helps  define  the  scope  of 
the  CLIA  statute  and  these  regulations. 

21.  Inasmuch  as  a  podiatrist  must 
successfully  complete  a  training 
curriculum  similar  to  a  physician  and  is 
licensed  to  practice  medicine  in  24  of 
the  50  States,  we  are  recognizing  that 
podiatrists  serve  in  the  same  personnel 
categories  as  doctors  of  medicine  and 
doctors  of  osteopathy.  Accordingly,  we 
are  revising  §§  493.1405,  493.1411, 
493.1417,  493.1423,  493.1443,  493.1449, 
493.1455,  493.1461  and  493.1489  to 
include  podiatrists. 

21a.  We  are  adding  new  §  493.1406  to 
incorporate  in  the  regulations 
requirements  included  at 
§  493.1405(b)(6)  concerning  previously 
qualified  laboratory  directors.  This 
section  lists  prior  requirements  without 
change  because  reorganization  of  the 
rule  has  rendered  prior  cross  references 
incorrect. 

22.  We  are  revising  §  493.1443  to 
specifically  incorporate  a  provision  that 
would  permit  dentists  qualified  in 
pathology  to  serve  as  laboratory 
directors  in  the  area  of  oral  pathology. 
Although  this  provision  was  included  in 
the  March  14, 1990,  final  laboratory 
regulations,  it  was  inadvertently  omitted 
from  the  February  28, 1992,  rule.  It  was 
never  our  intent  to  automatically 
disqualify  dentists  as  laboratory 
directors  in  the  area  of  oral  pathology 
since  they  historically  have  commonly 
filled  this  role.  The  revised  rule  would 
simply  enable  them  to  continue  to 
perform  in  this  capacity  as  originally 
intended. 

23.  We  are  revising 

§  493.1449(l)(3)(i)(B)(2)  to  delete  the 
inadvertent  reference  to  certification  in 
ophthalmic  pathology  since  the 
American  Board  of  Ophthalmology 
certifies  in  ophthalmology;  it  does  not 
provide  certification  in  ophthalmic 
pathology. 

24.  We  are  modifying  §  493.1449  to 
clarify  that  dentists  qualified  in 
pathology  may  serve  as  technical 
supervisors  in  the  area  of  oral  pathology 
if  they  are  properly  certified.  It  was 
never  our  intent  to  exclude  dentists 
from  these  positions,  and  it  was  only 
through  inadvertence  that  this  omission 
occurred. 

25.  We  are  modifying  §493.1461  to 
prevent  the  inadvertent  exclusion  of 
certain  individuals  as  general 
supervisors.  It  was  the  intent  of  the 
February  28, 1992,  regulations  to  carry 
forward  those  individuals  who  qualified 
or  could  have  qualified  as  general 
supervisor  under  §  493.1427  of  the 


March  14, 1990  regulations.  Hie 
requirement  in  the  earlier  rule  included 
successful  performance  on  the  formerly 
available  HEW  examination  offered 
under  HHS  plus  six  years  of  post* 
examination  experience.  Because  this 
exam  was  discontinued  in  1987,  we 
inadvertently  omitted  the  carrying 
forward  of  those  individuals  who 
successfully  completed  the  exam  in 
1987  but  who,  as  of  September  1,  will 
have  only  five  years  of  experience  thus 
rendering  them  unqualified  to  continue 
in  a  general  supervisor  capacity  under 
the  February  28, 1992,  rule. 

26.  Based  on  our  preliminary  review 
of  comments,  we  are  revising 

§493. 1463(a)(3)  and  493.1495(b)(7),  to 
delay  until  we  issue  further  regulations 
the  effective  date  of  the  requirement  for 
on-site  supervision  for  those  persons 
qualified  under  §  493.1489(b)(4).  This 
will  allow  us  time  to  more  fully  analyze 
comments  received  on  this  matter  to 
determine  whether  a  revision  of  this 
requirement  is  necessary.  A  preliminary 
review  of  the  comments  leads  us  to 
believe  that  the  requirement,  as 
currently  written,  may  create 
unanticipated  disruption  of  laboratories, 
particularly  rural  laboratories.  This 
change  would  permit  persons  currently 
employed  and  performing  high 
complexity  testing  to  continue  to  work 
in  the  absence  of  on-site  supervision, 
provided  the  work  performed  during 
those  times  is  checked  by  the  general 
supervisor  within  24  hours.  We  invite 
comments  on  how  HCFA  should 
address  the  issue  of  requiring  on-site 
supervision  of  testing  personnel 
conducting  high  complexity  tests  who 
do  not  yet  have  an  associate  degree. 

27.  At  §  493.1721,  we  are  adding  “and 
maintained  for  a  period  of  two  years”  at 
the  end  of  the  last  sentence.  This 
addition  is  necessary  to  maintain 
consistency  with  the  record  retention 
requirements  throughout  the 
regulations. 

28.  We  are  revising  §493.1461  and 
493.1489  to  include  persons 
inadvertently  omitted  from  those 
sections  of  the  rule  in  the  area  of  blood 
gas  analysis  at  both  the  general 
supervisor  and  testing  personnel  levels. 
Among  the  criteria  for  these  positions  in 
the  February  28  rule  were  those  persons 
receiving  a  bachelor’s  degree  only  in 
respiratory  therapy.  By  drafting  the  rule 
in  this  fashion,  we  inadvertently 
excluded  those  persons  who  receive 
their  bachelor’s  degree  in  cardiovascular 
technology  which  is  substantively 
equivalent  to  respiratory  therapy  in  this 
regard  and  which  qualifies  these 
individuals  equally  to  perform  blood  gas 
analysis. 


29.  We  are  creating  a  new  §  493.1776 
which  provides  that  the  physician- 
performed  microscopy  procedures  listed 
in  §  493.16(c)  would  not  be  subject  to 
inspections  on  a  routine  basis  but  would 
be  inspected  under  the  following 
circumstances:  inspections  would  be 
done  to  evaluate  complaints;  to 
determine  that  only  testing  authorized 
by  the  certificate  is  being  performed  and 
that  the  laboratory  is  being  operated  in 

a  manner  that  does  not  constitute  an 
imminent  and  serious  risk  to  human 
health;  and  to  collect  information  to 
determine  the  addition,  deletion,  or 
continued  inclusion  of  tests  in  the 
physician-performed  microscopy 
category. 

30.  We  are  correcting  the  regulations 
governing  inspections  at  §§  493.49(b), 
493.1175(a),  493.1776, 493.1777(a),  and 
493.1780  to  avoid  any 
misunderstanding  that  the  only  CLIA 
inspections  we  would  conduct  would  be 
unannounced.  The  statute,  at  section 
353(g)(1),  clearly  provides  for 
inspections  that  are  either  announced  or 
unannounced.  We  did  not  intend  for  the 
regulations  to  limit  the  discretion 
already  available  to  us  under  the  statute, 
and,  accordingly,  have  changed  the 
regulations  to  dispel  any  uncertainty 
that  some  might  have  in  this  regard  by 
explicitly  incorporating  the  statutory 
authorization  for  both  kinds  of 
inspections. 

31.  We  are  revising  the  regulations  at 
§  493.1780(e)(1)  relating  to  die  retention 
of  records  of  blood  and  blood  product 
testing  to  correct  an  inadvertent 
inconsistency  with  the  record  retention 
requirements  at  §493.1221. 

32.  We  are  amending  the  regulations 
at  §  493.2001(e)(2)  to  substitute  the 
word  “determination”  for 
“categorization”  to  avoid  confusion 
with  the  concept  of  categorizing  non- 
waived  tests.  The  term  “categorization” 
has  been  used  throughout  the  rule  to 
refer  to  the  scoring  system  used  to 
classify  non-waived  tests  according  to 
complexity. 

33.  We  received  numerous  comments 
stressing  the  importance  of  being  aware 
of  actual  experience  in  the  field.  We 
intend  to  increase  the  number  of  active 
practitioners  on  the  CLLAC  as  vacancies 
occur.  We  are  interested  in  comments 
on  the  number  and  types  of  individuals 
who  should  be  on  the  committee. 

II.  Other  Corrections 

In  this  document,  we  are  also  making 
numerous  corrections  resulting  from 
typographical  errors,  omissions,  and 
conflicts  within  the  February  28, 1992, 
rule. 
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ID.  Delay  of  Application  of  CL1A  to 
Workplace  Drug  Testing 

We  received  many  comments  on  the 
final  regulations  raising  questions  about 
the  applicability  of  CLIA  to  workplace 
drug  testing.  Many  commenters  said 
that  coverage  of  such  testing  would  have 
an  unintended  chilling  effect  on  efforts 
to  establish  drug  testing  programs.  The 
Department  wants  to  encourage  drug- 
free  workplace  programs,  and  at  the 
same  time  we  want  to  ensure  the 
accuracy  of  drug  tests  performed  in 
worksite  programs.  Therefore,  we  have 
decided  to  delay  implementation  of 
CLIA  as  it  may  affect  workplace  testing 
programs  until  we  have  investigated  the 
matter  in  greater  detail.  We  invite 
comment  from  all  interested  parties, 
especially  private  sector  employers  and 
States  which  may  have  some  experience 
in  regulating  workplace  drug  testing.  We 
will  also  be  looking  to  the  National 
Institute  on  Drug  Abuse  (NIDA)  for 
additional  guidance.  In  particular,  a  task 
force  which  is  presently  examining 
issues  involved  in  applying  standards 
for  assuring  accuracy  and  reliability  in 
onsite  workplace  drug  testing  will  issue 
its  findings  soon.  We  expect  to 
announce  a  final  decision  on  the 
application  of  CLIA  to  workplace  drug 
testing  when  the  Department  publishes 
its  response  to  comments  on  the  final 
CLIA  regulations. 

TV.  Waiver  of  Delayed  Effective  Date 

The  final  rule  with  comment  period 
published  February  28, 1992,  contained 
provisions  that  were  generally  effective 
September  1, 1992.  We  have  amended 
those  regulations  in  this  Federal 
Register  document,  and  the  effective 
date  of  this  final  rule  is  January  19, 

1993.  We  believe  that  these  revisions 
and  technical  corrections  are  essential 
to  the  effective  implementation  of  the 
program,  and  to  delay  the  effective  date 
would  potentially  disrupt  public  access 
to  laboratory  services,  unnecessarily 
expose  laboratories  to  greater  costs  than 
are  needed  to  help  assure  quality 
testing,  and  create  unnecessary 
confusion  among  laboratories  in 
understanding  the  standards  they  must 
meet.  For  these  reasons,  we  find  there 
is  good  cause  to  dispense  with  a  delayed 
effective  date  of  these  regulations. 

V.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.O. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.  0. 12291 
criteria  for  a  “major  rule";  that  is,  that 
will  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 


•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  laboratories  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  will  correct  basic 
inconsistencies  and  make  technical 
changes  in  the  regulations  that 
established  the  laboratory  standards. 
These  revisions  will  not  result  in 
significant  costs  to  laboratories  nor  will 
it  jeopardize  the  health  and  safety  of  the 
individuals  administering  the  tests  or 
the  patients  receiving  them.  Thus,  we 
do  not  believe  that  any  of  the  changes 
precipitated  by  this  final  rule  will  meet 
the  $100  million  criterion  or  any  other 
E.0. 12291  criteria.  Therefore,  this  rule 
is  not  a  major  rule  under  E.0. 12291, 
and  a  regulatory  impact  analysis  is  not 
required.  In  addition,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

VI.  Paperwork  Reduction  Act  of  1980 

Our  earlier  final  rule  (February  28, 
1992,  57  FR  7106-7134)  provided  an 
extensive  impact  analysis  of  the 
regulations  changes  to  implement  CLIA 
requirements.  The  analysis  discussed 
both  benefits  to  the  general  public  and 


any  burden  on  members  of  the  health 
care  community  associated  with 
complying  with  the  CLIA  requirements. 
Some  of  the  projected  costs  were 
associated  with  recordkeeping  and 
reporting  requirements  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980. 

The  changes  being  made  as  a  result  of 
this  final  rule  reduce  recordkeeping  and 
reporting  burden  as  originally  projected, 
but  we  are  unable  to  measure 
specifically  the  amount  of  the  reduction. 
A  reduction  will  occur  due  to  the 
establishment  of  an  additional  waived 
test  (hemoglobin  by  single  analyte 
instruments  with  self-contained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout).  We 
expect  the  provisions  for  physician 
performed  microscopy  procedures 
which  are  exempt  from  routine 
inspections  to  result  in  a  reduction,  as 
will  the  clarification  concerning  when 
multiple  test  sites  may  function  under  a 
single  certificate.  More  specific 
information  on  reductions  in 
recordkeeping  and  reporting 
requirements  are  being  developed  and 
will  be  submitted  to  OMB  for  review. 

We  are  interested  in  public  comments 
on  the  recordkeeping  and  reporting 
burden.  Commenters  should  send 
comments  to  the  individual  listed  in  the 
ADDRESS  section. 

List  of  Subjects  in  42  CFR  Part  493 

Grant  programs — health,  Health 
facilities,  Laboratories,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

PART  493— LABORATORY 
REQUIREMENTS 

Part  493  is  amended  as  follows: 

1.  The  authority  citation  for  part  493 
is  revised  to  read  as  follows: 

Authority:  Sec.  353  of  the  Public  Health 
Service  Act,  secs.  1102, 1861(e),  the  sentence 
following  1861(s)(ll),  1861(s)(12), 
1861(s)(13),  1861(s)(14),  1861(s)(15),  and 
1861(s)(16)  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395x(e),  the  sentence  following 
1395x(s)(ll),  1395x(s)(12),  1395x(s)(13), 
1395x(s)(14),  1395x(s)(15),  and  1395x(s)(16)). 

§493.2  [Amended] 

2.  Section  493.2  is  amended  as 
follows: 

a.  In  the  definition  of  Accredited 
institution,  in  paragraph  (c),  the  phrase 
"for  full  credit”  is  removed. 

b.  The  definition  of  CLIA  certificate  is 
revised  to  read  as  follows: 

CUA  certificate  means  any  of  the 
following  types  of  certificates  issued  by 
HCFA  or  its  agent: 
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(1)  Certificate  means  a  certificate 
issued  to  a  laboratory  after  an  inspection 
that  finds  the  laboratory  to  be  in 
compliance  with  all  applicable 
condition  level  requirements,  or 
reissued  before  the  expiration  date, 
pending  an  appeal,  in  accordance  with 

§  493.630,  when  an  inspection  has 
found  the  laboratoiy  to  be  out  of 
compliance  with  one  or  more  condition 
level  requirements. 

(2)  Certificate  for  physician-performed 
microscopy  procedures  means  a 
certificate  issued  or  reissued,  pending 
an  appeal,  in  accordance  with  §  493.630, 
to  a  laboratory  in  which  a  physician 
performs  only  the  microscopy  tests 
listed  in  §  493.16(b),  or  issued  or 
reissued  to  a  laboratory  in  which  a 
physician  performs  microscopy  tests 
and  waived  tests  as  listed  in  §  493.15(c). 

(3)  Certificate  of  accreditation  means 
a  certificate  issued  on  the  basis  of  the 
laboratory’s  accreditation  by  an 
accreditation  organization  approved  by 
HCFA,  (indicating  that  the  laboratory  is 
deemed  to  meet  applicable  CLIA 
requirements)  or  reissued  before  the 
expiration  date,  pending  an  appeal,  in 
accordance  with  §  493.632,  when  a 
validation  or  complaint  survey  has 
found  the  laboratory  to  be  noncompliant 
with  one  or  more  CLIA  conditions. 

(4)  Certificate  of  registration  or 
registration  certificate  means  a 
certificate  issued  or  reissued,  pending 
an  appeal,  in  accordance  with  §  493.626, 
to  an  entity  that  is  not  qualified  to 
receive  a  certificate  of  waiver  or 
certificate  for  physician-performed 
microscopy  procedures,  that  enables  the 
entity  to  conduct  moderate  or  high 
complexity  laboratory  testing  until  the 
entity  is  determined  to  be  in  compliance 
through  a  survey  by  HCFA,  its  agent,  or 
the  State;  is  accredited  by  an  approved 
accreditation  organization;  or  becomes 
exempt  from  CLIA  by  virtue  of  it  being 
licensed  by  a  State  with  a  HCFA- 
approved  laboratory  licensure  program. 

(5)  Certificate  of  waiver  means  a 
certificate  issued  or  reissued,  pending 
an  appeal,  in  accordance  with  §  493.631, 
to  a  laboratory  to  perform  only  the 
waived  tests  listed  at  §  493.15(c). 

c.  The  definitions  of  Automated, 
HCFA’s  agent.  Reportable  range,  and 
Semi-automated  are  removed. 

d.  The  definition  Physician  is  added 
in  alphabetical  order  to  read  as  follows: 

Physician  means  an  individual  with  a 
ioctor  of  medicine,  doctor  of 
jsteopathy,  doctor  of  podiatric 
nedicine,  or  equivalent  degree  who  is 
icensed  by  tire  State  to  practice 
nedicine  or  podiatry. 

e.  In  the  definition  of  State-exempt 
aboratory,  “State-exempt”  is  revised  to 


read  “CLIA-exempt”  and  placed  in 
appropriate  alphabetical  order. 

§493.3  {Amended] 

3.  In  §493.3(aX2),  “State-exempt”  is 
revised  to  read  “CLIA-exempt”. 

§493.10  [Amended] 

4.  In  §  493.10(c),  “State-exempt”  is 
revised  to  read  “CLIA-exempt”. 

§493.15  (Amended] 

5.  Section  493.15  is  amended  as 
follows: 

a.  In  §  493.15(c)  introductory  text,  “as 
provided  under  paragraph  (c)”  is 
revised  to  read  “as  provided  under 
paragraph  (d)”. 

b.  Section  493.15(d)  is  amended  by 
removing  paragraph  (dl(l)  and  the 
paragraph  (2)  designation. 

c.  By  revising  paragraphs  (c)  (7)  and 
(8)  and  adding  paragraph  (c)(9)  to  read 
as  follows: 

§493.15  Laboratories  performing  waived 
tests. 

***** 

(c)  *  *  * 

(7)  Blood  glucose  by  glucose 
monitoring  devices  cleared  by  the  FDA 
specifically  for  home  use; 

(8)  Spun  microhematocrit;  and 

(9)  Hemoglobin  by  single  analyte 
instruments  with  self-contained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout. 

6.  A  new  §  493.16  is  added  to  read  as 
follows: 

§493.16  Physician-performed  microscopy 
procedures. 

(a)  Requirement.  Procedures  to  be 
categorized  as  physician-performed 
microscopy  procedures  must  meet  the 
criteria  specified  in  paragraph  (b)  of  this 
section. 

(b)  Criteria.  Procedures  must  meet  the 
following  specifications: 

(1)  The  examination  must  be 
personally  performed  by  a  physician 
during  the  patient’s  visit  on  a  specimen 
obtained  from  his  or  her  own  patient  or 
from  a  patient  of  a  group  medical 
practice  of  which  the  physician  is  a 
member; 

(2)  The  procedure  must  be  categorized 
as  moderately  complex; 

(3)  The  primary  instrument  for 
performing  the  test  is  the  microscope; 

(4)  The  specimen  is  labile  or  delay  in 
performing  the  test  could  compromise 
the  accuracy  of  the  test  result; 

(5)  Control  materials  are  not  available 
to  monitor  the  entire  testing  process; 
and 

(6)  Limited  specimen  handling  or 
processing  is  required. 

(c)  Physician  performed  microscopy 
examinations.  A  laboratory  may  qualify 


to  perform  tests  under  this  provision  if 
it  restricts  physician-performed 
microscopy  examinations  to  one  or 
more  of  the  following  procedures  (or 
additional  procedures  added  to  this  list 
as  provided  under  paragraph  (d)  of  this 
section),  waived  tests  and  no  others; 

(1)  Wet  mounts,  including 
preparations  of  vaginal,  cervical  or  skin 
specimens; 

(2)  All  potassium  hydroxide  (KOH) 
preparations; 

(3)  Pinworm  examinations; 

(4)  Fern  tests; 

(5)  Post-coital  direct,  qualitative 
examinations  of  vaginal  or  cervical 
mucous;  and 

(6)  Urine  sediment  examinations. 

(d)  Revisions  to  criteria  and  the  list  of 
physician-performed  microscopy 
procedures. 

(1)  The  Clinical  Laboratory 
Improvement  Advisory  Committee 
(CLIAC)  will  conduct  reviews  upon 
request  of  HHS  and  recommend  to  HHS 
revisions  to  the  criteria  for 
categorization  of  procedures. 

(2)  HHS  will  determine  whether  a 
laboratory  procedure  meets  the  criteria 
listed  under  paragraph  (b)  of  this  section 
for  a  physician-performed  microscopy 
procedure.  Revisions  to  the  list  of 
physician-performed  microscopy 
procedures  proposed  by  HHS  will  be 
published  in  the  Federal  Register  as  a 
Notice  with  an  opportunity  for  public 
comment 

(e)  Laboratories  eligible  for  test 
performance  under  the  physician- 
performed  microscopy  examination 
provision  must — (1)  Meet  the  applicable 
requirements  in  subpart  C,  registration 
certificate,  certificate  for  physician- 
performed  microscopy  procedures,  and 
certificate,  subpart  F,  general 
administration,  or  if  applicable,  subpart 
D,  certificate  of  accreditation,  subpart  H. 
participation  in  proficiency  testing, 
subpart  ),  patient  test  management, 
subpart  K,  quality  control,  and  subpart 
P,  quality  assurance,  of  this  part. 

(2)  In  lieu  of  the  requirements 
contained  in  subpart  M,  personnel,  meet 
the  following  requirements: 

(1)  The  laboratory  must  have  a  director 
who — 

(A)  Possesses  a  current  license  as  a 
laboratory  director  issued  by  the  State  in 
which  the  laboratory  is  located,  if  such 
licensing  is  required; 

(B)  Is  a  doctor  of  medicine,  doctor  of 
osteopathy,  or  doctor  of  podiatry 
licensed  to  practice  medicine, 
osteopathy  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

(C)  Is  responsible  for  ensuring  that 
any  procedure  listed  in  paragraph  (c)  of 
this  section  is — 

(2)  Personally  performed  by  a 
physician  on  a  specimen  from  his  or  her 


5222 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations 


own  patient  or  from  a  patient  of  a  group 
medical  practice  of  which  the  physician  ' 
is  a  member;  and 

(2)  Performed  in  accordance  with  the 
applicable  requirements  in  subparts  H, 

J,  K  and  P  of  this  part. 

(ii)  Any  procedure  listed  under 
paragraph  (c)  of  this  section  must  be 
personally  performed  by  a  physician 
during  the  patient  visit  on  a  specimen 
from  his  or  her  own  patient  or  from  a 
patient  of  a  group  medical  practice  of 
which  the  physician  is  a  member. 

(3)  Be  subject  to  inspection  only 
under  the  circumstances  specified 
under  §  493.1776  but  are  not  routinely 
inspected  to  determine  compliance  with 
the  requirements  specified  in 
paragraphs  (e)  (1)  and  (2)  of  this  section. 

7.  Section  §  493.17  is  amended  by 
revising  paragraphs  (a)  (1)  through  (3), 
(5),  (6),  and  paragraph  (c)(4)  to  read  as 
follows: 

$493.17  Test  categorization. 

(a)*  *  * 

(1)  Knowledge. 

(1)  Score  1.  (A)  Minimal  scientific  and 
technical  knowledge  is  required  to 
perform  the  test;  and 

(B)  Knowledge  required  to  perform 
the  test  may  be  obtained  through  on-the- 
job  instruction. 

(ii)  Score  3.  Specialized  scientific  and 
technical  knowledge  is  essential  to 
perform  preanalytic,  analytic  or 
postanalytic  phases  of  the  testing. 

(2)  Training  and  experience. 

(i)  Score  1.  (A)  Minimal  training  is 
required  for  preanalytic,  analytic  and 
postanalytic  phases  of  the  testing 
process;  and 

(B)  Limited  experience  is  required  to 
perform  the  test. 

(ii)  Score  3.  (A)  Specialized  training  is 
essential  to  perform  the  preanalytic, 
analytic  or  postanalytic  testing  process; 
or 

(B)  Substantial  experience  may  be 
necessary  for  analytic  test  performance. 

(3)  Reagents  ana  materials 
preparation. 

(0  Score  1.  (A)  Reagents  and  materials 
are  generally  stable  and  reliable;  and 

(B)  Reagents  and  materials  are 
prepackaged,  or  premeasured,  or  require 
no  special  handling,  precautions  or 
storage  conditions. 

(ii)  Score  3.  (A)  Reagents  and 
materials  may  be  labile  and  may  require 
special  handling  to  assure  reliability;  or 

(B)  Reagents  and  materials 
preparation  may  include  manual  steps 
such  as  gravimetric  or  volumetric 
measurements. 

***** 

(5)  Calibration ,  quality  control,  and 
proficiency  testing  materials. 

(i)  Score  1.  (A)  Calibration  materials 
are  stable  and  readily  available; 


(B)  Quality  control  materials  are 
stable  and  readily  available;  and 

(C)  External  proficiency  testing 
materials,  when  available,  are  stable. 

(ii)  Score  3.  (A)  Calibration  materials, 
if  available,  may  be  labile; 

(B)  Quality  control  materials  may  be 
labile,  or  not  available;  or 

(C)  External  proficiency  testing 
materials,  if  available,  may  be  labile. 

(6)  Test  system  troubleshooting  and 
equipment  maintenance. 

(i)  Score  1.  (A)  Test  system 
troubleshooting  is  automatic  or  self- 
correcting,  or  clearly  described  or 
requires  minimal  judgment;  and 

(B)  Equipment  maintenance  is 
provided  by  the  manufacturer,  is  seldom 
needed,  or  can  easily  be  performed. 

(ii)  Score  3.  (A)  Troubleshooting  is  not 
automatic  and  requires  decision-making 
and  direct  intervention  to  resolve  most 
problems;  or 

(B)  Maintenance  requires  special 
knowledge,  skills,  and  abilities. 
***** 

(C)  Process  for  device/test 
categorization  utilizing  the  scoring 
system  under  §  493. 1 7(a).  *  *  * 

(4)  If  a  laboratory  test  system,  assay  or 
examination  does  not  appear  on  the  lists 
of  tests  in  the  Federal  Register  notices, 
it  is  considered  to  be  a  test  of  high 
complexity  until  PHS,  upon  request, 
reviews  the  matter  and  notifies  the 
applicant  of  its  decision.  Test 
categorization  is  effective  as  of  the 
notification  to  the  applicant. 
***** 

8.  Section  493.20  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

$493.20  Laboratories  performing  testa  of 
moderate  complexity. 
***** 

(b)  A  laboratory  that  performs  tests  or 
examinations  of  moderate  complexity 
must  meet  the  applicable  requirements 
in  subpart  C,  registration  certificate  and 
certificate,  or,  if  applicable,  subpart  D, 
certificate  of  accreditation;  subpart  H, 
participation  in  proficiency  testing; 
subpart  J,  patient  test  management; 
subpart  K,  quality  control;  subpart  M, 
personnel;  subpart  P,  quality  assurance; 
and  subpart  Q,  inspections  of  this  part. 
For  physician-performed  microscopy 
procedures,  the  personnel  requirements 
contained  in  §  493.16(e)(2)  are 
applicable  in  lieu  of  subpart  M  of  this 
part  and  inspections  are  required  only 
under  the  circumstances  specified  in 
§493.1776. 

(c)  If  the  laboratory  also  performs 
certificate  of  waiver  tests  listed  in 

§  493.15  compliance  with  subparts  H,  J, 
K,  M,  P  and  Q  of  this  part  for  routine 
inspections  are  not  required  for  the 


waived  tests.  However,  the  laboratory 
must  comply  with  the  requirements  in 
§§  493.15(e)  and  493.1775. 

$493.25  [Amended] 

9.  In  §  493.25(c),  “§  493.15(d)"  is 
revised  to  read  “§  493.15(e)”. 

10.  Section  493.35  is  amended  as 
follows: 

a.  In  §  493.35(d)  introductory  text, 

“§  493.15(b)”  is  revised  to  read 

”§  493.15(c)”. 

b.  In  §  493.35(d)(1),  ”§  493.15(d)”  is 
revised  to  read  “§  493.15(e)”. 

c.  Section  493.35(b)  is  revised  as 
follows: 

$  493.35  Application  for  certificate  of 
waiver. 

***** 

(b)  Exceptions.  (1)  Laboratories  that 
are  not  at  a  fixed  location,  that  is, 
laboratories  that  move  from  testing  site 
to  testing  site,  such  as  mobile  units 
providing  laboratory  testing,  health 
screening  fairs,  or  other  temporary 
testing  locations  may  be  covered  under 
the  certificate  of  the  designated  primary 
site  or  home  base,  using  its  address. 

(2)  Not-for-profit  or  Federal,  State,  or 
local  government  laboratories  that 
engage  in  limited  (not  more  than  a 
combination  of  15  moderately  complex 
or  waived  tests  per  certificate)  public 
health  testing  may  file  a  single 
application. 

(3)  Laboratories  within  a  hospital  that 
are  located  at  contiguous  buildings  on 
the  same  campus  and  under  common 
direction  may  file  a  single  application  or 
multiple  applications  for  the  laboratory 
sites  within  the  same  physical  location 
or  street  address. 

***** 

$493.37  [Amended] 

11.  Section  493.37  is  amended  as 
follows: 

a.  In  §  493.37(b)(1),  ”§  493.15(d)”  is 
revised  to  read  “§  493.15(e)”. 

b.  In  §  493.37(g),  “examination  of  test 
procedures”  is  revised  to  read 
“examination  or  test  procedures”. 

11a.  The  heading  of  subpart  C  is 
revised  to  read  as  follows: 

Subpart  C — Registration  Certificate, 
Certificate  for  Physician-performed 
Microscopy  Procedures,  and 
Certificate 

12.  Section  §  493.43  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b)  and  (c)  to  read  as  follows: 

$  493.43  Application  for  registration 
certificate,  certificate  for  physic  lan- 
performed  microscopy  procedures,  and 
certificate. 

***** 
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(b)  Exceptions.  (1)  Laboratories  that 
are  not  at  a  fixed  location,  that  is, 
laboratories  that  move  from  testing  site 
to  testing  site,  such  as  mobile  units 
providing  laboratory  testing,  health 
screening  fairs,  or  other  temporary 
testing  locations  may  be  covered  under 
the  certificate  of  the  designated  primary 
site  or  home  base,  using  its  address. 

(2)  Not-for-profit  or  Federal,  State,  or 
local  government  laboratories  that 
engage  in  limited  (not  more  than  a 
combination  of  15  moderately  complex 
or  waived  tests  per  certificate)  public 
health  testing  may  file  a  single 
application. 

(3)  Laboratories  within  a  hospital  that 
are  located  at  contiguous  buildings  on 
the  same  campus  and  under  common 
direction  may  file  a  single  application  or 
multiple  applications  for  the  laboratory 
sites  within  the  same  physical  location 
or  street  address. 

(c)  Application  format  and  contents. 
The  application  must — (1)  Be  made  to 
HHS  or  its  designee  on  a  form  or  forms 
prescribed  by  HHS; 

(2)  Be  signed  by  an  owner,  or  by  an 
authorized  representative  of  the 
laboratory  who  attests  that  the 
laboratory  will  be  operated  in 
accordance  with  the  requirements 
established  by  the  Secretary  under 
section  353  of  the  Public  Health  Service 
Act; 

(3)  Describe  the  characteristics  of  the 
laboratory  operation  and  the 
examinations  and  other  test  procedures 
performed  by  the  laboratory  including — 

(i)  The  name  and  total  number  of  test 
procedures  and  examinations  performed 
annually  (excluding  waived  tests  or 
tests  for  quality  control,  quality 
assurance  or  proficiency  testing 
purposes); 

(ii)  The  methodologies  for  each 
laboratory  test  procedure  or 
examination  performed,  or  both; 

(iii)  The  qualifications  (educational 
background,  training,  and  experience)  of 
the  personnel  directing  and  supervising 
the  laboratory  and  performing  the 
examinations  and  test  procedures. 
***** 

13.  Section  §  493.45  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  and 
republishing  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

$  493.45  Requirements  for  a  registration 
certificate. 

(a)  A  registration  certificate  is 
required— (1)  Initially  for  all 
laboratories  performing  test  procedures 
of  moderate  and  high  complexity 
(Exception:  For  physician-performed 
microscopy  procedures  listed  in 
§  493.16(c),  die  laboratory  is  not  issued 
a  registration  certificate  but  is  subject  to 


§§  493.43  and  493.47  and  must  apply 
and  obtain  a  certificate  for  physician- 
performed  microscopy  procedures  prior 
to  conducting  the  procedures  listed  in 
§  493.16(c)); 

(2)  For  all  certificate  of  waiver 
laboratories  that  intend  to  perform 
testing  in  addition  to  those  tests  listed 
in  §  493.15(c);  and 

(3)  For  any  laboratory  that  intends  to 
perform  testing  in  addition  to  physician- 
performed  microscopy  procedures  listed 
in  §  493.16(c)  and  waived  procedures 
listed  in  §  493.15(c). 

(b)  HHS  will  issue  a  registration 
certificate  if  the  laboratory — 
***** 

(2)  Agrees  to  notify  HHS  or  its 
designee  within  30  days  of  any  changes 
in  ownership,  name,  location,  director 
or  technical  supervisor  (laboratories 
performing  high  complexity  testing 
only); 

***** 

13a.  A  new  §  493.47  is  added  to  read 
as  follows: 

$  493.47  Requirements  for  a  certificate  for 
physician-performed  microscopy 
procedures. 

(a)  A  certificate  for  physician- 
performed  microscopy  procedures  is 
required — 

Cl)  Initially  for  all  laboratories 
performing  test  procedures  listed  in 
§  493.16(c);  and 

(2)  For  all  certificate  of  waiver 
laboratories  that  intend  to  perform  only 
test  procedures  listed  in  §  493.16(c)  in 
addition  to  those  tests  listed  in 
§  493.15(c). 

(b)  HHS  will  issue  a  certificate  for 
physician-performed  microscopy 
procedures  if  the  laboratory — 

(1)  Complies  with  the  requirements  of 
§  493.43;  and 

(2)  Remits  the  fee  for  the  certificate, 
as  specified  in  subpart  F  of  this  part. 

(c)  Laboratories  issued  a  certificate  for 
physician — performed  microscopy 
procedures  are  subject  to — 

(1)  The  notification  requirements  of 
§493.53; 

(2)  The  applicable  requirements  of 
this  subpart  and  subparts  H,  J,  K,  and  P 
of  this  part.  In  lieu  of  the  requirements 
contained  in  subpart  M  of  this  part,  for 
physician-performed  microscopy 
procedures,  the  laboratory  must  meet  - 
the  requirements  of  §  493.16(e)(2);  and 

(3)  Inspection  only  under  the 
circumstances  specified  under 

§  493.1776,  but  are  not  routinely 
inspected  to  determine  compliance  with 
the  requirements  specified  in 
paragraphs  (c)  (1)  and  (2)  of  this  section. 

(d)  In  accordance  with  subpart  R  of 
this  part,  HHS  will  initiate  suspension, 
limitation,  or  revocation  of  a 


laboratory’s  certificate  for  physician- 
performed  microscopy  procedures  for 
failure  to  comply  with  the  applicable 
requirements  set  forth  in  this  subpart. 
HHS  may  also  impose  certain 
alternative  sanctions.  In  addition, 
failure  to  meet  the  requirements  of  this 
subpart  may  result  in  suspension  of  all 
or  part  of  payments  under  Medicare  and 
Medicaid,  as  specified  in  subpart  R  of 
this  part. 

(e)  A  certificate  for  physician- 
performed  microscopy  procedures  is 
valid  for  a  period  of  no  more  than  2 
years. 

14.  Section  493.49  is  amended  by 
revising  paragraphs  (a),  (b),  and  (e)(2) 
and  republishing  the  introductory  text 
of  paragraph  (e)  to  read  as  follows: 

§  493.49  Requirements  for  a  certificate. 

(a)  HHS  will  issue  a  certificate  to  a 
laboratory  only  if  the  laboratory — (1) 
Meets  the  requirements  of  §§  493.43  and 
493.45  (§  493.45  is  not  applicable  to 
physician-performed  microscopy 
procedures); 

(2)  Remits  the  certificate  fee  specified 
in  subpart  F  of  this  part;  and 

(3)  Meets  the  applicable  requirements 
of  this  subpart  and  subparts  H,  J,  K,  M 
(not  applicable  to  physician-performed 
microscopy  procedures),  P  and  Q  of  this 
part.  In  lieu  of  the  personnel 
requirements  contained  in  subpart  M, 
for  physician — performed  microscopy 
procedures,  the  laboratory  must  meet 
the  requirements  of  §  493.16(e)(2). 

(b)  Laboratories  issued  a  certificate — 
(1)  Are  subject  to  the  notification 
requirements  of  §  493.51;  and 

12)  Must  permit  announced  or 
unannounced  inspections  by  HHS  in 
accordance  with  subpart  Q  (provision 
for  conducting  inspections  of  the 
physician-performed  microscopy 
procedures  listed  in  §  493.16(c)  is 
located  at  §  493.1776)  of  this  part — 

(i)  To  determine  compliance  with  the 
requirements  of  this  part.  Exception:  In 
accordance  with  §  493.16(e)(3), 
inspections  of  physician-performed 
microscopy  procedures  are  not  routinely 
conducted); 

(ii)  To  evaluate  complaints; 

(iii)  When  HHS  has  substantive 
reason  to  believe  that  tests  are  being 
performed,  or  the  laboratory  is  being 
operated  in  a  manner  that  constitutes  an 
imminent  and  serious  risk  to  human 
health;  and 

(iv)  To  collect  information  regarding 
the  addition,  deletion,  or  continued 
inclusion  of  tests  listed  in  §§  493.15  or 
493.16  or  tests  of  moderate  or  high 
complexity. 

***** 

(e)  In  the  event  of  a  non-compliance 
determination  resulting  in  an  HHS 
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action  to  revoke,  suspend  or  limit  the 
laboratory’s  certificate,  HHS  will — 

•  *  *  •  • 

(2)  Offer  an  opportunity  for  appeal  as 
provided  in  subpart  R  of  this  part.  If  the 
laboratory  requests  a  hearing  within  60 
days  of  the  notice  of  sanction,  it  retains 
its  certificate  or  reissued  certificate  until 
a  decision  is  made  by  an  administrative 
law  judge  (ALJ)  as  provided  in  subpart 
R  of  this  part  except  when  HHS  finds 
that  conditions  at  the  laboratory  pose  an 
imminent  and  serious  risk  to  human 
health  or  when  the  criteria  at 
§  493.1840(a)(4)  and  (5)  are  met. 

•  *  •  •  • 

$493.51  [Amended] 

15.  In  §  493.51(a)(5),  “Supervisor”  is 
revised  to  read  “Technical  supervisor”. 

15a.  In  subpart  C,  a  new  §  493.53  is 
added  to  read  as  follows: 

§493.53  Notification  requirements  for 
laboratories  issued  a  certificate  for 
physician-performed  microscopy. 

Laboratories  issued  a  certificate  for 
physician-performed  microscopy 
procedures  must  notify  HHS  or  its 
designee— 

(a)  Before  performing  and  reporting 
results  for  any  test  or  examination  that 
is  not  specified  under  §§493.15  and 
493.16(c)  for  which  it  does  not  have  a 
registration  certificate  as  required  in 
subparts  C  or  D  of  this  part;  and 

(b)  Within  30  days  of  any  change  in — 

(1)  Ownership; 

(2)  Name; 

(3)  Location;  or 

(4)  Director. 

16.  Section  493.35  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§493.55  Application  for  registration 
certificate  end  certificate  of  accreditation. 
***** 

(b)  Exceptions.  (1)  Laboratories  that 
are  not  a  fixed  location,  that  is, 
laboratories  that  move  from  testing  site 
to  testing  site,  such  as  mobile  units 
providing  laboratory  testing,  health 
screening  fairs,  or  other  temporary 
testing  locations  may  be  covered  under 
the  certificate  of  the  designated  primary 
site  or  home  base,  using  its  address. 

(2)  Not-for-profit  or  Federal,  State,  or 
local  government  laboratories  that 
engage  in  limited  (not  more  than  a 
combination  of  15  moderately  complex 
or  waived  tests  per  certificate)  public 
health  testing  may  file  a  single 
application. 

(3)  Laboratories  within  a  hospital  that 
are  located  at  contiguous  buildings  on 
the  same  campus  and  under  common 
direction  may  file  a  single  application  or 
multiple  applications  for  the  laboratory 


sites  within  the  same  physical  location 
or  street  address. 

(c)  Application  format  and  contents. 
The  application  must — (1)  Be  made  to 
HHS  on  a  form  or  forms  prescribed  by 
HHS; 

(2)  Be  signed  by  an  owner  or  . 
authorized  representative  of  the 
laboratory  who  attests  that  the 
laboratory  will  be  operated  in 
accordance  with  the  requirements 
established  by  the  Secretary  under 
section  353  of  the  Public  Health  Service 
Act;  and 

(3)  Describe  the  characteristics  of  the 
laboratory  operation  and  the 
examinations  and  other  test  procedures 
performed  by  the  laboratory  including — 

(i)  The  name  arid  total  number  of  tests 
and  examinations  performed  annually 
(excluding  waived  tests  and  tests  for 
quality  control,  quality  assurance  or 
proficiency  testing  purposes); 

(ii)  The  methodologies  for  each 
laboratory  test  procedure  or 
examination  performed,  or  both;  and 

(iii)  The  qualifications  (educational 
background,  training,  and  experience)  of 
the  personnel  directing  and  supervising 
the  laboratory  and  performing  the 
laboratory  examinations  and  test 
procedures. 

***** 

$493.61  [Amended] 

17.  Section  493.61(c)(3)  is  amended  to 
revise  "suspension”  to  read 
“suspension,”. 

17a.  Section  493.511  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

$493,511  Removal  of  deeming  authority 
and  final  determination  review. 
***** 

(h)  After  HCFA  withdraws  approval  of 
an  accreditation  organization's  deeming 
authority,  the  certificates  of 
accreditation  of  all  affected  laboratories 
continue  in  effect  for  60  days  after  the 
laboratory  receives  notification  of  the 
withdrawal  of  approval.  HCFA  may 
extend  the  period  for  an  additional  60 
days  for  a  laboratory  if  it  determines 
that  the  laboratory  submitted  an 
application  for  inspection  to  another 
approved  accreditation  organization  for 
an  application  for  a  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  or  certificate  of 
waiver  to  HCFA,  the  State  agency  or 
other  HCFA  agent  before  the  initial  60 
day  period  ends. 

***** 

17b.  Section  493.521  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

$493,521  Removal  of  CUA  exemption  and 
final  determination  review. 
***** 


(j)  After  HCFA  withdraws  approval  of 
a  State  laboratory  licensure  program,  the 
exempt  status  of  licensed  or  approved 
laboratories  in  the  State  continues  in 
effect  for  60  days  after  the  laboratory 
receives  notification  from  the  State  of 
the  withdrawal  of  HCFA ’s  approval  of 
the  program.  HCFA  may  extend  this 

fieriod  for  an  additional  60  days  for  a 
aboratory  if  it  determines  that  the 
laboratory  submitted  an  application  for 
accreditation  to  an  approved 
accreditation  organization  or  an 
application  to  HCFA  for  a  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  or  certificate  of 
waiver  before  the  initial  60  day  period 
ends. 

***** 

18.  Section  493.602  is  revised  to  read 
as  follows: 

$  493.602  Scope  of  aubparL 

This  subpart  sets  forth  requirements 
all  laboratories  that  test  human 
specimens  for  health  purposes  must 
meet  in  order  to  apply  for  and  be  issued 
a  registration  certificate,  certificate  for 
physician-performed  microscopy 
procedures,  certificate  of  waiver, 
certificate  of  accreditation,  or  certificate 
under  section  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a).  It  also  sets 
forth  the  methodology  for  determining 
the  amount  of  the  fees  for  issuing 
registration  certificates,  certificates  for 
physician-performed  microscopy 
procedures,  certificates  of  waiver, 
certificates  of  accreditation,  or 
certificates  and  for  determining 
compliance  with  the  applicable 
standards  of  the  Public  Health  Service 
Act  (the  PHS  Act)  and  the  Federal 
validation  of  State-exempt  laboratories. 

19.  Section  493.610  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$493,610  Certificate  requirements  for 
laboratories. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  no  person  may  solicit 
or  accept  materials  derived  from  the 
human  body  for  laboratory  examination 
or  other  procedure  unless  there  is  in 
effect  for  the  laboratory  a  registration 
certificate,  a  certificate  for  physician- 
performed  microscopy  procedures,  a 
certificate  of  waiver,  or  a  certificate  or 
a  certificate  of  accreditation  issued  by 
HHS  that  is  applicable  to  the  specialty 
or  subspecialties  of  services  offered  by 
the  laboratory. 

*  *  *  *  tt 

20.  Section  493.614  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$493,614  Application  procedures. 
***** 
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(c)  An  application  for  the  issuance  of 
a  registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  a  certificate  of  waiver,  or  a 
certificate  or  certificate  of  accreditation 
applicable  to  one  or  more  laboratory  test 
procedures  or  examinations  included  in 
the  specialties  or  subspecialties  listed  in 
§  493.643(d)(3)  must  be  made  to  HHS  or 
its  designee  on  a  form  or  forms 
prescribed  by  HHS  and  must  be  signed 
by  the  owner  or  authorized 
representative  of  the  laboratory. 
***** 

21.  Section  493.618  is  amended  by 
revising  the  introductory  test  of  this 
section  and  paragraph  (b)  to  read  as 
follows: 

§493.618  Additional  application 
requirements. 

In  submitting  an  application  for  a 
registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  a  certificate  of  waiver, 
certificate  of  accreditation,  or  a 
certificate,  a  laboratory  must  agree  to  the 
following: 

***** 

(b)  To  permit  inspections  by  HHS  or 
its  designee  as  specified  in  subpart  Q  of 
this  part.  (Laboratories  that  have  been 
granted  a  certificate  for  physician- 
performed  microscopy  procedures  or  a 
certificate  of  waiver  are  not  subject  to 
routine  inspections.) 
***** 

22.  Section  493.622  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§493.622  Appeals  procedures. 

(a)  If  HHS  denies  a  laboratory’s 
application  for  a  registration  certificate, 
a  certificate  for  physician-performed 
microscopy  procedures,  certificate  of 
waiver,  certificate  of  accreditation,  or 
certificate,  suspends  or  limits  the 
laboratory’s  certificate  because  of 
deficiencies  that  pose  immediate 
jeopardy  to  laboratory  patients,  or 
proposes  to  suspend,  limit  or  revoke  a 
laboratory’s  CLIA  certificate,  HHS  gives 
the  laboratory  a  statement  of  the 
grounds  on  which  the  denial, 
suspension,  limitation,  or  revocation  is 
based  and  an  opportunity  for  an  appeal, 
in  accordance  with  the  procedures  set 
forth  in  subpart  R  of  this  part. 

(b)  If  a  laboratory  that  is  seeking  a 
registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  a  certificate  of  a  waiver,  a 
certificate  of  accreditation,  or  a 
certificate  has  its  application  denied  or 
its  certificate  suspended,  limited,  or 
revoked,  it  cannot  operate  as  a 
laboratory  under  the  PHS  Act  (or,  in  the 
case  of  a  limitation,  perform  testing  in 


the  areas  covered  by  the  limitation) 
unless  the  denial,  suspension, 
limitation,  or  revocation  is  overturned  at 
the  conclusion  of  the  administrative 
appeals  process  provided  by  subpart  R 
of  this  part.  (In  addition,  the  laboratory 
is  not  eligible  for  payment  under  the 
Medicare  or  Medicaid  programs  or,  in 
the  case  of  a  limitation,  cannot  receive 
Medicare  or  Medicaid  payment  for 
services  which  have  been  under  the 
laboratory’s  certificate.) 
***** 

23.  Section  493.626  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§493.626  Registration  certificate. 

(a)  HHS  or  its  designee  initially  issues 
a  registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  or,  if  the  laboratory  meets 
the  requirements,  a  certificate  of  waiver 
to  each  laboratory,  provided  that  the 
laboratory  meets  the  application 
requirements  of  §§493.614,  493.616, 
493.618,  and  493.630  and  pays  the 
applicable  fee  as  specified  in  §  493.638. 

A  registration  certificate  does  not 
include  specialties/subspecialties  of 
service,  except  as  noted  in  §  493.633, 
but  authorizes  the  entity  to  conduct 
laboratory  testing  until  a  determination 
of  the  appropriate  level  of  compliance 
can  be  made  and  the  appropriate 
certificate  issued.  The  registration 
certificate  issued  in  accordance  with 
§  493.633(a)(2)  to  a  laboratory  that  has  a 
certificate  of  waiver  allows  the 
laboratory  to  add  additional  specialties 
or  subspecialties  of  testing  not  listed  in 
the  waived  test  category  and  reflects 
only  the  added  service(s)  noted  on  the 
laboratory’s  application.  A  registration 
certificate  issued  in  accordance  with 
§  493.633(a)(2)  to  a  laboratory  that  has  a 
certificate  for  physician-performed 
microscopy  procedures  to  allow  the 
laboratory  to  add  service(s)  not  listed  in 
the  waived  test  or  physician-performed 
procedure  category  reflects  only  the 
added  service(s)  noted  on  the 
laboratory’s  application.  A  registration 
certificate  issued  under  this  section  is 
valid  for  a  period  of  not  more  than  2 
years  or  until  such  time  as  an  inspection 
to  determine  program  compliance  can 
be  conducted  or  the  laboratory 
demonstrates  that  it  qualifies  to  receive 
a  certificate  of  waiver,  a  certificate  for 
physician-performed  microscopy 
procedures,  or  a  certificate  of 
accreditation,  whichever  is  shorter.  HHS 
reissues  a  registration  certificate  to  any 
laboratory  for  which  HHS  or  its 
designee  has  not  had  an  opportunity  to 
determine  compliance,  or  for  which 
HHS  has  determined  that 
noncompliance  exists  and  the 
administrative  hearing  decision  is 


pending,  if  the  laboratory  has  requested 
a  hearing.  Alternative  sanctions,  as  set 
forth  in  subpart  R  of  this  part,  may  be 
imposed  during  this  period. 
***** 

§  493.630  [Redesignated  as  §  493.629] 

24.  Section  493.630  is  redesignated 
§  493.629  and  revised  to  read  as  follows: 

§493.629  Certificate. 

(a)  Requirements.  HHS  or  its  designee 
issued  a  certificate  to  each  laboratory, 
provided — 

(1)  The  laboratory  has  a  registration 
certificate  and  meets  the  application 
requirements  of  §§  493.614  and  493.618; 

(2)  Pays  the  applicable  fee  as  specified 
in  §493.638;  and 

(3)  Meets  all  other  applicable 
requirements  of  this  part. 

(b)  Expiration  date.  A  certificate  is 
valid  for  not  more  than  2  years. 

(c)  Reissuance  when  there  are 
deficiencies. — (1)  No  immediate 
jeopardy. — (i)  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
of  a  laboratory  that  is  not  in  compliance 
with  one  or  more  condition  level 
requirements  which  do  not  pose 
immediate  jeopardy,  HCFA  reissues  the 
certificate  before  the  expiration  date. 

(ii)  During  the  time  specified  in 
paragraph  (c)(l)(i)  of  this  section, 
alternative  sanctions,  as  set  forth  under 
subpart  R  of  this  part,  may  be  imposed 
against  the  laboratory. 

(2)  Expiration  date.  The  certificate 
remains  in  effect  until  an  administrative 
hearing  decision  is  issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspended  or 
cancelled. 

25.  A  new  §  493.630  is  added  to  read 
as  follows: 

§  493.630  Certificate  for  physician- 
performed  microscopy  procedures. 

(a)  Requirements.  HHS  or  its  designee 
issues  a  certificate  for  physician- 
performed  microscopy  procedures  to  a 
laboratory  if  it  performs  only  physician- 
performed  microscopy  procedures,  or 
only  physician-performed  microscopy 
procedures  and  waived  tests,  provided 
that  the  laboratory — 

(1)  Meets  the  application 
requirements  of  §§  493.614  and  493.618; 

(2)  Pays  the  applicable  fee,  as 
specified  in  §493.638;  and 

(3)  Meets  all  other  requirements  of 
this  part. 

(b)  Expiration  date.  A  certificate  for 
physician-performed  microscopy  tests  is 
valid  for  not  more  than  2  years. 

(c)  Reissuance  when  there  are 
deficiencies. — (1)  No  immediate 
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jeopardy. — (i)  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
for  physician-performed  microscopy 
rocedures  of  a  laboratory  that  is  found 
y  HCFA  through  a  validation  or 
complaint  survey  to  have  one  or  more 
condition  level  deficiencies  which  do 
not  pass  immediate  jeopardy,  HCFA 
reissues  the  certificate  before  the 
expiration  date. 

(ii)  When  HCFA  reissues  the 
certificate,  as  specified  in  paragraph 
(c)(l)(i)  of  this  section,  alternative 
sanctions,  as  set  forth  in  subpart  R  of 
this  part  may  be  imposed  against  the 
laboratory. 

(2)  Expiration  date.  The  certificate 
remains  in  effect  until  an  administrative 
hearing  decision  is  issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspended  or 
cancelled. 

25a.  Section  493.631  is  revised  to  read 
as  follows: 

§  493.631  Certificate  of  waiver. 

(a)  Requirements.  HHS  or  its  designee 
issues  a  certificate  of  waiver  to  a 
laboratory  if  it  performs  only  waived 
tests,  provided — 

(1)  The  laboratory  meets  the 
application  requirements  of  §§  493.614 
and  493.618; 

(2)  Pays  the  applicable  fee  as  specified 
in  §  493.638;  and 

(3)  Meets  all  other  applicable 
requirements  of  this  part. 

(b)  Expiration  date.  A  certificate  of 
waiver  is  valid  for  not  more  than  2 
years. 

(c)  Reissuance  when  there  are 
deficiencies — (1)  No  immediate 
jeopardy.  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
of  waiver  of  a  laboratory  that  is  found 
by  HCFA  through  a  validation  or 
complaint  survey  to  have  one  or  more 
deficiencies  which  do  not  pose 
immediate  jeopardy,  HCFA  reissues  the 
certificate  before  the  expiration  date 
pending  a  hearing  decision. 

(2)  Expiration  date.  The  certificate 
remains  in  effect  until  an  administrative 
hearing  decision  is  issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspended  or 
cancelled. 

25b.  Section  493.632  is  revised  to  read 
as  follows: 

S  493.632  Certificate  ot  accreditation. 

(a)  Requirements.  HHS  or  its  designee 
issues  a  certificate  of  accreditation  to  a 
laboratory  accredited  by  an  HHS- 
approved  accreditation  organization, 
provided— 


(1)  The  laboratory  has  a  registration 
certificate  and  meets  the  application 
requirements  of  §493.614  and  493.618; 

(2)  Pays  the  applicable  fee  as  specified 
in  §493.638;  and 

(3)  Meets  all  other  applicable 
requirements  of  this  part. 

(b)  Expiration  date.  A  certificate  of 
accreditation  is  valid  for  not  more  than 
2  years. 

(c)  Reissuance  when  there  are 
deficiencies — (1)  No  immediate 
jeopardy.  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
of  accreditation  of  a  laboratory  that  is 
found  during  a  validation  or  complaint 
survey  not  to  be  in  compliance  with  one 
or  more  condition  level  deficiencies 
which  do  not  pose  immediate  jeopardy, 
HCFA  reissues  the  certificate  of 
accreditation  before  the  expiration  date. 

(2)  Expiration  date.  The  certificate  of 
accreditation  remains  in  effect  until  an 
administrative  hearing  decision  is 
issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspended  or 
cancelled. 

26.  Section  493.633  is  revised  to  read 
as  follows: 

§  493.633  Applicability  of  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  certificate  of 
waiver,  and  certificate  of  accreditation. 

(a)  The  certificate  of  waiver  issued  is 
applicable  only  to  tests  listed  in  the 
waived  test  category.  The  certificate  for 
physician-performed  microscopy 
procedures  is  applicable  only  to  those 
procedures  listed  in  the  physician- 
performed  microscopy  procedures 
category,  or  in  the  physician-performed 
microscopy  procedures  and  the  waived 
test  category.  The  certificate  or 
certificate  of  accreditation  issued  is 
applicable  to  those  specialties  and 
subspecialties  of  service  offered  by  the 
laboratory  in  accordance  with  this  part. 

(1)  A  laboratory  performing  only 
waived  tests  may  not  perform  any 
examination  or  procedure  not  listed  in 
the  waived  test  category  until  it  has 
requested  and  HHS  has  issued  to  it  a 
certificate  for  physician-performed 
microscopy  procedures  or  a  registration 
certificate,  as  appropriate,  that  covers 
the  additional  examinations  or 
procedures  requested  by  the  laboratory. 
The  laboratory  may  continue  to  perform 
waived  tests  that  are  covered  by  the 
certificate  of  waiver  already  issued  to 
the  laboratory.  The  registration 
certificate  is  valid  for  2  years  or  until  a 
compliance  determination  can  be 
conducted,  whichever  is  shorter.  After 


HHS  or  its  designee  determines 
compliance,  HHS  issues  a  certificate 
that  includes  the  additional  specialties 
or  subspecialties  for  which  compliance 
has  been  determined. 

(2)  A  laboratory  that  has  been  granted 
a  certificate  for  physician-performed 
microscopy  procedures  may  not  perform 
any  examination  or  procedure  not  listed 
in  the  physician-performed  microscopy 
procedure  category  or  the  waived  test 
category  until  it  has  requested  and  HHS 
has  issued  to  it  a  registration  certificate 
that  covers  the  additional  examinations 
or  procedures  requested  by  the 
laboratory.  The  laboratory  may  continue 
to  perform  procedures  that  are  covered 
by  the  certificate  for  physician- 
performed  microscopy  procedures 
already  issued  to  the  laboratory.  The 
registration  certificate  is  valid  for  2 
years  or  until  a  compliance 
determination  can  be  conducted, 
whichever  is  shorter.  After  HHS  or  its 
designee  determines  compliance,  HHS 
issues  a  certificate  that  includes  the 
additional  specialties  or  subspecialties 
for  which  compliance  has  been 
determined. 

(3)  A  laboratory  possessing  a 
certificate  must  notify  HHS  or  its 
designee  within  6  months  of  any 
changes  in  methodologies  for  any  test 
procedure  or  examination  it  performs 
and  any  additions  or  deletions  of  tests 
or  examinations  performed.  If  the 
laboratory  adds  testing  in  a  specialty  or 
subspecialty  not  listed  on  its  certificate, 
HHS  or  its  designee  will  determine 
compliance.  After  HHS  or  its  designee 
determines  compliance,  a  revised 
certificate  is  issued  that  includes  the 
additional  specialties  or  subspecialties 
for  which  compliance  has  been 
determined. 

(4)  A  laboratory  possessing  a 
certificate  of  accreditation  must  notify 
its  approved  accreditation  organization 
within  6  months  of  any  changes  in 
methodologies  for  any  test  procedure  or 
examination  it  performs  or  any 
additions  or  deletions  of  tests  or 
examinations  performed  so  that 
appropriate  actions  can  be  taken  by  the 
accreditation  organization  and  a  revised 
certificate  can  be  issued  when 
appropriate. 

(b)  HHS  may  suspend,  revoke,  or  limit 
a  laboratory’s  registration  certificate  and 
may  impose  certain  alternative 
sanctions  for  failure  to  comply  with  the 
notice  requirements  of  this  section.  HHS 
provides  the  laboratory  with  a  statement 
of  grounds  on  which  the  sanctions  are 
based,  an  opportunity  to  respond  to  the 
imposition  of  the  sanctions,  and  an 
opportunity  for  an  appeal,  in 
accordance  with  the  procedures  set 
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forth  in  subpart  R  of  this  part.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitation,  it 
retains  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  HHS  may 
impose  certain  alternative  sanctions 

{irior  to  a  hearing.  In  addition,  for 
aboratories  receiving  payment  from  the 
Medicare  or  Medicaid  programs,  such 
payments  may  be  suspended  or 
cancelled  dining  the  pendency  of  any 
hearing  for  failure  to  comply  with  the 
requirements  of  this  part. 

27.  Section  493.634  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  493.634  Notification  of  changes. 

*  *  *  *  • 

(b)  HHS  may  suspend,  revoke,  or  limit 
a  laboratory’s  registration  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  certificate  of 
waiver,  or  certificate  of  accreditation  or 
may  impose  certain  alternative 
sanctions  for  failure  to  comply  with  the 
notice  requirements  of  this  section.  In 
such  an  event,  HHS  provides  the 
laboratory  with  a  statement  of  grounds 
on  which  the  sanction  is  based  and  an 
opportunity  for  an  appeal,  in 
accordance  with  the  procedures  set 
forth  in  subpart  R  of  this  part.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitation,  it 
retains  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  (In 
addition,  for  laboratories  participating 
in  Medicare  or  Medicaid,  payments  may 
be  suspended  or  cancelled  during  the 
pendency  of  any  hearing  for  failure  to 
comply  with  the  notice  requirements.) 

•  *  *  •  * 

28.  Section  493.638  is  revised  to  reed 
as  follows: 

$493,638  Registration  certificate  and 
certificate  fees. 

(a)  Basic  rule.  Laboratories  must  pay 
a  fee  for  the  issuance  of  a  registration 
certificate,  certificate  for  physician- 
performed  microscopy  procedures, 
certificate  of  waiver,  certificate  of 
accreditation,  or  a  certificate,  as 
applicable.  Laboratories  must  also  pay  a 
fee  to  reapply  for  a  certificate  for 
physician-performed  microscopy 
procedures,  certificate  of  waiver, 
certificate  of  accreditation,  or  a 
certificate.  The  total  of  fees  collected  by 
HHS  under  the  laboratory  program  must 
be  sufficient  to  cover  the  general  costs 
of  administering  the  laboratory 
certification  program  under  section  353 


of  the  PHS  Act.  For  registration 
certificates  and  certificates,  this 
includes  evaluating  and  monitoring 
proficiency  testing  programs  and 
accreditation  bodies  and  implementing, 
monitoring,  and  enforcing  compliance 
with  section  353  of  the  PHS  Act  and 
collection  of  fees  and  issuing 
registration  certificates  and  certificates. 
For  a  certificate  of  waiver,  this  includes 
the  cost  of  issuing  the  certificate, 
collection  of  fees  and  the  administrative 
costs  associated  with  evaluating  tests  to 
determine  if  a  certificate  of  waiver 
should  be  issued.  For  a  certificate  for 
physician-performed  microscopy 
procedures,  this  includes  the  cost  of 
issuing  the  certificate,  collection  of  fees, 
non-routine  inspections,  data 
management,  and  the  administrative 
costs  associated  with  evaluating  tests  to 
determine  if  a  certificate  for  physician- 
performed  microscopy  procedures 
should  be  issued,  and  other  direct 
administrative  costs.  For  a  certificate  of 
accreditation  this  includes  the  cost  of 
issuing  the  certificate  of  accreditation, 
collection  of  fees  and  the  administrative 
costs  associated  with  evaluating 
programs  of  accrediting  bodies  and  the 
costs  to  conduct  sample  validation 
surveys  of  accredited  laboratories. 

(b)  Fee  amount.  The  fee  amount  is  set 
annually  by  HHS  on  a  calendar  year 
basis  and  is  based  on  schedules  or 
ranges  of  laboratory  test  volume 
(excluding  tests  performed  for  quality 
control,  quality  assurance,  and 
proficiency  testing  purposes)  and  scope 
of  specialties  tested,  with  the  amounts 
of  the  fees  in  each  schedule  being  a 
function  of  the  costs  for  all  aspects  of 

?;eneral  administration  of  CL1A  as  set 
orth  in  §  493.649  (b)  and  (c).  This  fee 
is  assessed  and  payable  at  least 
biennially.  The  methodology  used  to 
determine  the  amount  of  the  fee  is 
found  in  $  493.649.  The  amount  of  the 
fee  applicable  to  the  issuance  of  the 
registration  certificate  or  the  issuance  or 
renewal  of  the  certificate  for  physician- 
performed  microscopy  procedures, 
certificate  of  waiver,  certificate  of 
accreditation,  or  certificate  is  the 
amount  in  effect  at  the  time  the 
application  is  received.  Upon  receipt  of 
an  application  for  a  registration 
certificate,  certificate  for  physician- 
performed  microscopy  procedures, 
certificate  of  waiver,  certificate  of 
accreditation,  or  certificate,  HHS  or  its 
designee  notifies  the  laboratory  of  the 
amount  of  the  required  foe.  The  amount 
of  the  fee  is  based  on  whether  the 
laboratory  is  considered  small,  medium, 
or  large  (based  on  the  volume  and  scope 
of  testing  performed  by  the  laboratory). 

29.  Section  493.639  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


$493,639  Fee  for  revisad  certificate. 
***** 

(b)  A  laboratory  must  pay  a  fee  to 
cover  the  cost  of  issuing  a  revised 
certificate  in  any  of  the  circumstances 
specified  in  paragraphs  (bXl)  and  (2)  of 
this  section.  The  fee  for  issuing  an 
appropriate  revised  certificate  is  based 
on  the  cost  to  issue  the  revised 
certificate  to  the  laboratory.  (An 
additional  fee  is  also  required  under 
§  493.643(d)  if  it  is  necessary  to 
determine  compliance  with  additional 
requirements.  If  a  laboratory  with  a 
certificate  of  waiver  wishes  to  perform 
tests  not  listed  in  the  waived  test 
category  or  the  physician-performed 
microscopy  procedure  category,  it  must, 
as  set  forth  in  $  493.626,  pay  an 
additional  fee  for  a  registration 
certificate  to  cover  the  new  testing.  If  a 
laboratory  with  a  certificate  for 
physician-performed  microscopy 
procedures  wishes  to  perform  tests  not 
listed  in  the  physician-performed 
microscopy  procedure  category  or  the 
waived  test  category,  it  must,  as  set  forth 
in  §  493.626,  pay  an  additional  fee  for  a 
registration  certificate  to  cover  the  new 
testing.) 

(1)  If  after  a  certificate,  certificate  of 
accreditation,  certificate  for  physician- 
performed  microscopy  procedures,  or 
certificate  of  waiver  is  issued,  a  * 
laboratory  changes  its  name,  location,  or 
its  director; 

(2)  If  after  a  certificate  is  issued,  a 
laboratory  deletes  services  or  wishes  to 
add  services  and  requests  that  its 
certificate  be  changed. 

30.  Section  493.643  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

$493,643  Fee  for  determination  of 
program  compliance. 

(a)  Fee  requirement.  In  addition  to  the 
fee  required  under  $  493.638,  a 
laboratory  regulated  subject  to  the 
requirements  of  this  part  must  pay  a  fee 
to  cover  the  cost  of  determining  program 
compliance,  unless  it  is  issued  a  • 
certificate  for  physician-performed 
microscopy  procedures,  certificate  of 
waiver  or  a  certificate  of  accreditation. 
***** 

(d)  Additional  fees.  (1)  If  after  a 
certificate,  certificate  for  physician- 
performed  microscopy  procedures,  or 
certificate  of  waiver  is  issued  a 
laboratory  adds  services  and  requests 
that  its  certificate  be  upgraded,  the 
laboratory  must  pay  an  additional  fee  if, 
in  order  to  determine  compliance  with 
additional  requirements,  it  is  necessary 
to  conduct  an  inspection,  evaluate 
personnel,  or  monitorproficiency 
testing  performance.  The  additional  fee 
is  based  on  the  actual  resources  and 
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time  necessary  to  perform  the  activities. 
HHS  revokes  the  laboratory’s  certificate 
for  failure  to  pay  the  compliance 
determination  fee. 

(2)  If  it  is  necessary  to  conduct  a 
complaint  investigation,  impose 
sanctions  or  conduct  a  hearing,  HHS 
assesses  the  laboratory,  other  than  a 
CLIA-exempt  laboratory,  a  fee  to  cover 
the  cost  of  these  activities.  States  whose 
laboratory  licensure  programs  are 
approved  by  HCFA  are  assessed  fees  for 
annual  random  validation  inspections, 
complaint  surveys  in  which  the 
complaints  are  substantiated,  and  the 
cost  of  the  prorata  share  of  general 
overhead  to  develop  and  implement 
CLIA.  If  a  complaint  investigation 
results  in  a  complaint  being 
unsubstantiated,  or  if  an  HHS  adverse 
action  is  overturned  at  the  conclusion  of 
the  administrative  appeals  process,  the 
government’s  costs  of  these  activities  are 
not  imposed  upon  the  laboratory.  Costs 
for  these  activities  are  based  on  the 
actual  resources  and  time  necessary  to 
perform  the  activities  and  are  not 
assessed  until  after  the  laboratory 
concedes  the  existence  of  deficiencies  or 
an  ALJ  rules  in  favor  of  HHS.  HHS 
revokes  the  laboratory’s  certificate  for 
failure  to  pay  the  assessed  costs. 

31.  Section  493.646  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§493.646  Payment  of  fees. 

(a)  Except  for  State-exempt 
laboratories,  all  laboratories  are  notified 
in  writing  by  HHS  or  its  designee  of  the 
appropriate  fee(s)  and  instructions  for 
submitting  the  fee(s),  including  the  due 
date  for  payment  and  where  to  make 
payment.  Registration  certificates, 
certificates  for  physician-performed 
microscopy  procedures,  certificates  of 
waiver,  certificates  of  accreditation,  or 
certificates  are  not  issued  until  the 
applicable  fees  have  been  paid. 
***** 

32.  Section  493.649  is  amended  by 
revising  the  introductory  text  for 
paragraph  (b)  to  read  as  follows: 

§ 493.649  Methodology  for  determining  fee 
amount 

***** 

(b)  Determining  average  hourly  rates 
used  in  fee  schedules.  Three  different 
entities  perform  activities  related  to  the 
issuance  or  reissuance  of  certificates  of 
waiver,  certificates  for  physician- 
performed  microscopy  tests,  certificates 
of  accreditation,  or  certificates  and 
determining  program  compliance.  HHS 
determines  the  average  hourly  rates  for 
the  activities  of  each  of  these  entities. 
***** 


33.  Section  493.801  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and  (b)(4) 
to  read  as  follows: 

§  493.801  Condition:  Enrollment  and 
testing  of  samples. 

***** 

(a)  *  *  * 

(2)  *  *  * 

(ii)  For  those  tests  performed  by  the 
laboratory  that  are  not  included  in 
subpart  I  of  this  part,  a  laboratory  must 
establish  and  maintain  the  accuracy  of 
its  testing  procedures,  in  accordance 
with  §493.1709. 

***** 

(b)  *  *  * 

(4)  The  laboratory  must  not  send  PT 
samples  or  portions  of  samples  to 
another  laboratory  for  any  analysis 
which  it  is  certified  to  perform  in  its 
own  laboratory.  Any  laboratory  that 
HCFA  determines  intentionally  referred 
its  proficiency  testing  samples  to 
another  laboratory  for  analysis  will  have 
its  certification  revoked  for  at  least  one 
year.  Any  laboratory  that  receives 
proficiency  testing  samples  from 
another  laboratory  for  testing  must 
notify  HCFA  of  the  receipt  of  those 
samples. 

***** 

34.  Section  493.807  is  revised  to  read 
as  follows: 

§493.807  Condition:  Reinstatement  of 
laboratories  performing  tests  of  moderate 
or  high  complexity,  or  both,  after  failure  to 
participate  successfully. 

(a)  If  a  laboratory’s  certificate  is 
suspended  or  limited  or  its  Medicare  or 
Medicaid  approval  is  cancelled  or  its 
Medicare  or  Medicaid  payments  are 
suspended  because  it  fails  to  participate 
successfully  in  proficiency  testing  for 
one  or  more  specialties,  subspecialties, 
analyte  or  test,  or  voluntarily  withdraws 
its  certification  under  CLIA  for  the 
failed  specialty,  subspecialty,  or  analyte, 
the  laboratory  must  then  demonstrate 
sustained  satisfactory  performance  on 
two  consecutive  proficiency  testing 
events,  one  of  which  may  be  on  site, 
before  HCFA  will  consider  it  for 
reinstatement  for  certification  and 
Medicare  or  Medicaid  approval  in  that 
specialty,  subspecialty,  analyte  or  test. 

(b)  The  cancellation  period  for 
Medicare  and  Medicaid  approval  or 
period  for  suspension  of  Medicare  or 
Medicaid  payments  or  suspension  or 
limitation  of  certification  under  CLIA 
for  the  failed  specialty,  subspecialty,  or 
analyte  or  test  is  for  a  period  of  not  less 
than  six  months  from  the  date  of 
cancellation,  limitation  or  suspension  of 
the  CLIA  certificate. 

35.  Section  493.855  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§493.855  Standard;  Cytology:  gynecologic 
examinations. 

***** 

(c)  If  a  laboratory  fails  to  ensure  that 
individuals  are  tested  or  those  who  fail 
a  testing  event  are  retested,  or  fails  to 
take  required  remedial  actions  as 
described  in  paragraphs  (b)(1),  (b)(2)  or 
(b)(3)  of  this  section,  HCFA  will  initiate 
intermediate  sanctions  or  limit  the 
laboratory’s  certificate  to  exclude 
gynecologic  cytology  testing  under 
CLIA,  and,  if  applicable,  suspend  the 
laboratory’s  Medicare  and  Medicaid 
payments  for  gynecologic  cytology 
testing  in  accordance  with  subpart  R  of 
this  part. 

§493.901  [Amended] 

36.  In  §  493.901(b)(3),  “§§493.90 
through  493.959”  is  revised  to  read, 

"§§  493.909  through  493.959”. 

§493.903  [Amended] 

37.  Section  493.903(b)  is  amended  by 
revising  “testing  results”  to  read 
“testing  program’s  results”  each  place  it 
appears. 

§493.911  [Amended] 

38.  Section  493.911  is  amended  as 
follows: 

a.  In  §  493.911(b)(2),  remove  the  colon 
following  “Enterobacteriaceae”. 

(b)  In  §  493.911(c)(6),  “samples”  is 
revised  to  read  “challenges”. 

39.  Section  493.913  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§493.913  Mycobacteriology. 
***** 

(c)  *  *  * 

(1)  The  program  determines  the 
reportable  mycobacteria  to  be  detected 
by  acid-fast  stain,  for  isolation  and 
identification,  and  for  antimycobacterial 
susceptibility.  To  determine  the 
accuracy  of  a  laboratory’s  response,  the 
program  must  compare  the  laboratory’s 
response  for  each  sample  with  the 
response  that  reflects  agreement  of 
either  90  percent  of  ten  or  more  referee 
laboratories  or  90  percent  or  more  of  all 
participating  laboratories. 
***** 

40.  Section  493.915  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

§493.915  Mycology. 
*****  / 

(c)  Evaluation  of  a  laboratory’s 
performance.  *  *  * 

(5)  The  score  for  a  testing  event  is  the 
average  of  the  sample  scores  as 
determined  under  paragraph  (c)(3)  or 
(c)(4),  or  both,  of  this  section. 
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41.  Section  493.923  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§493.323  SyphUte  aerology. 
***** 

(b)  Evaluation  of  test 
performance.  *  *  * 

(2)  For  quantitative  syphilis  tests,  the 
program  must  determine  the  correct 
response  for  each  method  by  th8 
distance  of  the  response  from  the  target 
value.  After  the  target  value  has  been 
established  for  each  response,  the 
appropriateness  of  the  response  must  be 
determined  by  using  fixed  criteria.  The 
criterion  for  acceptable  performance  for 
quantitative  syphilis  serology  tests  is  the 
target  value  ±  1  dilution. 

*  *  *  *  * 

§493.927  (Amended] 

42.  Section  493.927(b)  is  amended  by 
revising  “Antistreptolysin  O, 
quantitative”  to  read  “Antistreptolysin 

O”. 

43.  Section  493.933  is  amended  by 
revising  paragraphs  (b)  and  (c)(2)  to  read 
as  follows: 

§493.933  Endocrinology. 
***** 

(b)  Challenges  per  testing  event.  The 
minimum  number  of  challenges  per 
testing  event  a  program  must  provide  for 
each  analyte  or  test  procedure  is  five 
serum,  plasma,  blood,  or  urine  samples. 

Analyte  or  Test 

Cortisol 

Free  Thyroxine 

Human  Chorionic  gonadotropin  (excluding 

urine  pregnancy  tests  done  by  visual  color 

comparison  categorized  as  waived  tests) 

T3  Uptake 
Triiodothyronine 
Thyroid-stimulating  hormone 
Thyroxine 

(c)  Evaluation  of  a  laboratory’s 
analyte  or  test  performance.  *  *  * 

(2)  For  quantitative  endocrinology 
tests  or  analytes,  the  program  must 
determine  the  correct  response  for  each 
analyte  by  the  distance  of  the  response 
horn  the  target  value.  After  the  target 
value  has  been  established  for  each 
response,  the  appropriateness  of  the 
response  must  be  determined  by  using 
either  fixed  criteria  based  on  the 
percentage  difference  from  the  target 
value  or  the  number  of  standard 
deviations  (SDs)  the  response  differs 
from  the  target  value. 


Criteria  for  Acceptable  Performance 

The  criteria  for  acceptable 
performance  are — 


Analyte  or  test 

Criteria  for  acceptable 
performance 

Cortisol  . . . . 

Target  value  +7-25%. 

Analyte  or  test 

Criteria  for  acceptable 
performance 

Free  Thyroxine  . 

Target  value  W-3  SO. 
Target  value  +J-3  SO 
positive  or  negative. 

Target  value  W-3  SO. 
Target  value  W-3  SO. 
Target  value  W-3  SO. 

Target  value  -r/-20%  or 

1 .0  mcg/di.  (greater). 

Human  Chorionic 
Gonadotropin  (exclud¬ 
ing  urine  pregnancy 
tests  done  by  visual 
color  comperleon  cat¬ 
egorized  as  waived 
tests). 

T3  Uptake 

Triiodothyronine . . 

Thyroid-stimulating  hor¬ 
mone. 

Thyroxine  — . 

*  *  *  * 

* 

§493.937  [Amended] 

44.  Section  493.937(c)(2)  is  amended 
by  revising  “chemistry”  to  read 
“toxicology”. 

§493.945  [Amended] 

45.  The  tables  that  appear  in 

§  493.945(b)(3)(H)  (C)  through  (G).  are 
amended  by  revising  the  column 
heading  “Correct  response  category”  to 
read  “Examinee’s  response”  each  place 
it  appears,  and  revising  the  first  entry 
“Examinee’s  response”  to  read  "Correct 
•  response  category”  each  place  it 
appears. 

46.  Section  493.1103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§493.1103  Standard;  Procedures  for 
specimen  submission  and  handling. 

(a)  The  laboratory  must  have  available 
and  follow  written  policies  and 
procedures  for  each  of  the  following,  if 
applicable:  Methods  used  for  the 
preparation  of  patients,  specimen 
collection;  specimen  labeling;  specimen 
preservation;  conditions  for  specimen 
transportation;  and  specimen 
processing.  Such  policies  and 
procedures  must  assure  positive 
identification  and  optimum  integrity  of 
the  patient  specimens  from  the  time  the 
specimen  (s)  are  collected  until  testing 
has  been  completed  and  the  results 
reported. 

***** 

47.  Section  493.1105  is  amended  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 

§493.1105  Standard;  Teat  requisition. 

The  laboratory  must  perform  tests 
only  at  the  written  or  electronic  request 
of  an  authorized  person.  Oral  requests 
for  laboratory  tests  are  permitted  only  if 
the  laboratory  subsequently  requests 
written  authorization  for  testing  within 
30  days.  The  laboratory  must  maintain 
the  written  authorization  or 
documentation  of  efforts  made  to  obtain 
a  written  authorization.  Records  of  test 
requisitions  or  test  authorizations  must 
be  retained  for  a  minimum  of  two  years. 


The  patient’s  chart  or  medical  record,  if 
used  as  the  test  requisition,  must  be 
retained  for  a  minimum  of  two  yean 
and  must  be  available  to  the  laboratory 
at  the  time  of  testing  and  available  to 
HHS  upon  request.  The  laboratory  must 
assure  that  the  requisition  or  test 
authorization  includes — 
***** 

48.  Section  493.1107  is  amended  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 

§493.1107  Standard;  Teet records. 

The  laboratory  must  maintain  a  record 
system  to  ensure  reliable  identification 
of  patient  specimens  as  they  are 
processed  and  tested  to  assure  that 
accurate  test  results  are  reported.  These 
records  must  identify  the  personnel 
performing  the  testing  procedure. 
Records  of  patient  testing,  including,  if 
applicable,  instrument  printouts,  must 
be  retained  for  at  least  two  years. 
Immunohematology  records  and 
transfusion  records  must  be  retained  for 
no  less  than  five  years  in  accordance 
with  21  CFR  part  606,  subpart  I.  In 
addition,  records  of  blood  and  blood 
product  testing  must  be  maintained  for 
a  period  not  less  than  five  years  after 
processing  records  have  been 
completed,  or  six  months  after  the  latest 
expiration  date,  whichever  is  the  later 
date,  in  accordance  with  21  CFR 
606.160(d).  The  record  system  must 
provide  documentation  of  information 
specified  in  §  493.1105  (a)  through  (f) 
and  include — 

***** 

49.  Section  493.1109  is  amended  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 

§493.1109  Standard;  Test  report 

The  laboratory  report  must  be  sent 
promptly  to  the  authorized  person,  the 
individual  responsible  for  using  the  test 
results  or  laboratory  that  initially 
requested  the  test.  Hie  original  report  or 
an  exact  duplicate  of  each  test  report, 
including  final  and  preliminary  report, 
must  be  retained  by  the  testing 
laboratory  for  a  period  of  at  least  two 
years  after  the  date  of  reporting. 
Immunohematology  reports  and 
transfusion  records  must  be  retained  by 
the  laboratory  for  a  period  of  no  less 
than  five  years  in  accordance  with  21 
CFR  part  606,  subpart  I.  In  addition, 
records  of  blood  and  blood  product 
testing  must  be  maintained  for  a  period 
not  less  than  five  years  after  processing 
records  have  been  completed,  or  six 
months  after  the  latest  expiration  date, 
whichever  is  the  later  date,  in 
accordance  with  21  CFR  606.160(d).  For 
pathology,  test  reports  must  be  retained 
for  a  period  of  at  least  ten  years  after  the 
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date  of  reporting.  This  information  may 
be  maintained  as  part  of  the  patient's 
chart  or  medical  record  which  must  be 
readily  available  to  the  laboratory  and  to 
HHS  upon  request. 
***** 

50.  Section  493.1201  is  revised  to  read 
as  follows: 

§493.1201  Condition:  Gonoral  quality 
control;  Moderate  or  high  complexity 
testing,  or  both. 

(a)  Applicability  of  subpart  K  of  this 
part.  Subpart  K  is  divided  into  two 
sections,  general  quality  control  and 
quality  control  for  specialties  and 
subspecialties.  The  quality  control 
requirements  are  specified  in 
§§493.1201  through  493.1285  unless— 

(1)  An  alternative  procedure  specified 
in  the  manufacturer's  protocol  has  been 
cleared  by  the  Food  and  Drug 
Administration  (FDA)  as  meeting 
certain  CLIA  requirements  for  general 
quality  control  and  specialty/ 
subspecialty  quality  control,  and  the 
manufacturer’s  instructions  contain  the 
following  statement, 

Unless  this  device  is  modified  by  a 
laboratory,  the  laboratory’s  compliance  with 
these  quality  control  instructions  will  satisfy 
the  applicable  requirements  of  42  CFR 
493.1203(b). 

or 

(2)  HHS  approves  an  equivalent 
procedure  that  is  specified  in  Appendix 
C  of  the  State  Operations  Manual  (HCFA 
Pub.  7). 

(b)  The  laboratory  must  establish  and 
follow  written  quality  control 
procedures  for  monitoring  and 
evaluating  the  quality  of  the  analytical 
testing  process  of  each  method  to  assure 
the  accuracy  and  reliability  of  patient 
test  results  and  reports.  The  laboratory 
must  meet  the  applicable  standards  in 
§§493.1202  through  493.1221  of  this 
subpart,  unless  an  alternative  procedure 
specified  in  the  manufacturer’s  protocol 
has  been  cleared  by  the  Food  and  Drug 
Administration  (FDA)  as  meeting 
certain  CLIA  requirements  for  quality 
control  or  HHS  approves  an  equivalent 
procedure  specified  in  appendix  C  of 
the  State  Operations  Manual  (HCFA 
Pub.  7).  HCFA  Pub.  7  is  available  from 
the  Technical  Information  Service,  U.S. 
Department  of  Commerce,  5825  Port 
Royal  Road,  Springfield,  VA  22161, 

►  telephone  number  (703)  487-4630. 

51.  Section  493.1202  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§493.1202  Standard;  Moderate  or  high 
complexity  tasting,  or  both:  Effective  from 
September  1, 1992  to  September  1, 1994. 
***** 


(b)  For  each  test  of  moderate 
complexity  performed  using  a 
standardized  method,  or  method 
developed  in-house,  a  device  not  subject 
to  clearance  by  the  FDA  (including  any 
commercially  distributed  instrument, 
kit  or  test  system  subject  to  the  Food, 
Drug  and  Cosmetic  Act  marketed  prior 
to  the  Medical  Device  Amendments, 
Public  Law  94-295,  enacted  on  May  28, 
1976,  and  those  identified  in  21  CFR 
parts  862,  864,  and  866  as  exempt  from 
FDA  premarket  review),  or  using  an 
instrument,  kit  or  test  system  cieared  by 
the  FDA  through  the  premarket 
notification  (510(k))  or  premarket 
approval  (PMA)  process  for  in-vitro 
diagnostic  use  but  modified  by  the 
laboratory,  the  laboratory  must  meet  all 
applicable  standards  of  this  subpart. 

(c)  For  all  other  tests  of  moderate 
complexity  performed  using  an 
instrument,  kit  or  test  system  cleared  by 
the  FDA  through  the  premarket 
notification  (510(k))  or  premarket 
approval  (PMA)  process  for  in-vitro 
diagnostic  use,  the  laboratory  must — (1) 
Follow  the  manufacturer’s  instructions 
for  instrument  or  test  system  operation 
and  test  performance; 

(2)  Have  a  procedure  manual 
describing  the  processes  for  testing  and 
reporting  patient  test  results; 

(3)  Perform  and  document  calibration 
procedures  or  check  calibration  at  least 
once  every  six  months; 

(4)  Perform  and  document  control 
procedures  using  at  least  two  levels  of 
control  materials  each  day  of  testing; 

(5)  Perform  and  document  applicable 
specialty  and  subspecialty  control 
procedures  as  specified  under 
§493.1223; 

(6)  Perform  and  document  that 
remedial  action  has  been  taken  when 
problems  or  errors  are  identified  as 
specified  in  §  493.1219;  and 

(7)  Maintain  records  of  all  quality 
control  activities  for  two  years.  Quality 
control  records  for  immunohematology 
and  blood  and  blood  products  must  be 
maintained  as  specified  in  §  493.1221. 

52.  Section  493.1203  is  revised  to  read 
as  follows: 

§493.1203  Standard;  Moderate  or  high 
complexity  testing,  or  both:  Effective 
beginning  September  1, 1994. 

For  each  moderate  or  high  complexity 
test  performed,  the  laboratory  will  be  in 
compliance  with  this  section  if  it: 

(a)  Meets  all  applicable  quality 
control  requirements  specified  in  this 
subpart  when  using  a  standardized 
method,  a  method  developed  in-house, 
a  device  not  subject  to  clearance  by  the 
FDA  (including  any  commercially 
distributed  instrument,  kit  or  test 
system  subject  to  the  Food,  Drug  and 


Cosmetic  Act  marketed  prior  to  the 
Medical  Device  Amendments,  Public 
Law  94-295,  enacted  on  May  28, 1976, 
and  those  identified  in  21  CFR  parts 
862,  864,  and  866  as  exempt  from  FDA 
premarket  review),  a  manufacturer’s 
product  modified  by  the  laboratory,  or 
a  device  (instrument,  kit  or  test  system) 
not  cleared  by  the  FDA  as  meeting 
certain  CLIA  quality  control 
requirements;  or 

(d)  Follows  manufacturer’s 
instructions  when  using  a  device 
(instrument,  kit,  or  test  system)  cleared 
by  the  FDA  as  meeting  the  CLIA 
requirements  for  quality  control  located 
at  §§493.1215,  493.1217,  and  493.1223, 
and  applicable  parts  of  §§  493.1205, 
493.1211  and  493.1218.  In  addition,  the 
laboratory  must  comply  with  the 
requirements  of  §§  493.1204,  493.1213, 
493.1219,  and  493.1221  and  those  parts 
of  §§493.1205,  493.1211,  and  493.1218 
that  are  unique  to  the  laboratory  facility 
and  cannot  be  met  by  following 
manufacturer’s  instructions. 

53.  Section  493.1204  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§493.1204  Standard;  Facilities. 
***** 

(b)  Safety  precautions  must  be 
established,  posted,  and  observed  to 
ensure  protection  from  physical, 
chemical,  biochemical  and  electrical 
hazards  and  biohazardous  materials. 

§493.1205  [Amended] 

54.  Section  493.1205(b)  is  amended 
by  revising  “equipment  and’’  to  read 
“equipment,”. 

55.  Section  493.1213  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§493.1213  Standard;  Establishment  and 
verification  of  method  performance 
specifications. 

***** 

(b)(1)  Each  laboratory  that  introduces 
a  new  procedure  for  patient  testing 
using  a  device  (instrument,  kit,  or  test 
system)  cleared  by  the  FDA  as  meeting 
certain  CLIA  requirements  for  quality 
control,  must  demonstrate  that,  prior  to 
reporting  patient  test  results,  it  can 
obtain  the  performance  specifications 
for  accuracy,  precision,  and  reportable 
range  of  patient  test  results,  comparable 
to  those  established  by  the 
manufacturer.  The  laboratory  must  also 
verify  that  the  manufacturer’s  reference 
range  is  appropriate  for  the  laboratory’s 
patient  population. 

(2)  Each  laboratory  that  introduces  a 
new  method  or  device  as  specified  in 
either  §  493.1202(a)  or  (b),  or 
§  493.1203(a),  must,  prior  to  reporting 
patient  test  results — 

(i)  Verify  or  establish  for  each  method 
the  performance  specifications  for  the 
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following  performance  characteristics, 
as  applicable: 

(A)  Accuracy; 

(B)  Precision; 

(C)  Analytical  sensitivity; 

(D)  Analytical  specificity  to  include 
interfering  substances; 

(E)  Reportable  range  of  patient  test 
results; 

(F)  Reference  range(s);  and 

(G)  Any  other  performance 
characteristic  required  for  test 
performance. 

(ii)  Based  upon  the  performance 
specifications  verified  or  established  in 
accordance  with  paragraph  (b)(2)(i)  of 
this  section,  establish  calibration  and 
control  procedures  for  patient  testing  as 
required  under  §§  493.1217  and 
493.1218. 

***** 

56.  Section  493.1215  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

$  493.1 21 5  Standard;  Equipment 
maintenance  and  function  checks. 
***** 

(a)  Maintenance  of  equipment, 
instruments,  and  test  systems.  (1)  For 
manufacturers’  equipment,  instruments 
or  test  systems  cleared  by  the  FDA  as 
meeting  certain  CLLA  requirements  for 
quality  control,  the  laboratory  must — 

(1)  Perform  maintenance  as  defined  by 
the  manufacturer  and  with  at  least  the 
frequency  specified  by  the 
manufacturer;  and 

(ii)  Document  as  maintenance 
performed. 

(2)  For  methods  or  devices,  as 
specified  in  either  §493. 1202(a)  or  (b)  or 
§  493.1203(a),  the  laboratory  must — 

(i)  Establish  a  maintenance  protocol 
that  ensures  equipment,  instrument,  and 
test  system  performance  necessary  for 
accurate  and  reliable  test  results  and  test 
result  reporting; 

(ii)  Perform  maintenance  with  at  least 
the  frequency  specified  in  paragraph 
(a)(2)(i)  of  this  section;  and 

(iii)  Document  all  maintenance 
performed. 

(b)  Function  checks  of  equipment, 
instruments,  and  test  systems.  (1)  For 
manufacturers’  equipment,  instruments, 
or  test  systems  cleared  by  the  FDA  as 
meeting  certain  CLLA  requirements  for 
quality  control,  the  laboratory  must — 

(1)  Perform  function  checks  as  defined 
by  the  manufacturer  and  with  at  least 
the  frequency  specified  by  the 
manufacturer;  and 

(ii)  Document  all  function  checks 
performed. 

(2)  For  methods  or  devices,  as 
specified  in  either  §  493.1202  (a)  or  (b) 
or  §  493.1203(a),  the  laboratory  must — 

(i)  Define  a  function  check  protocol 
that  ensures  equipment,  instrument,  and 


test  system  performance  necessary  for 
accurate  and  reliable  test  results  and  test 
result  reporting; 

(ii)  Perform  function  checks  including 
background  or  baseline  checks  specified 
in  paragraph  (b)(2)(i)  of  this  section. 
Function  checks  must  be  within  the 
laboratory’s  established  limits  before 
patient  testing  is  conducted;  and 

(iii)  Document  all  function  checks 
performed. 

57.  Section  493.1217  is  revised  to  read 
as  follows: 

§493.1217  Standard;  Calibration  and 
calibration  verification  procedures. 

Calibration  and  calibration 
verification  procedures  are  required  to 
substantiate  the  continued  accuracy  of 
the  test  method  throughout  the 
laboratory’s  reportable  range  for  patient 
test  rests.  Calibration  is  the  process  of 
testing  and  adjusting  an  instrument,  kit, 
or  test  system  to  provide  a  known 
relationship  between  the  measurement 
response  and  the  value  of  the  substance 
that  is  being  measured  by  the  test 
procedure.  Calibration  verification  is  the 
assaying  of  calibration  materials  in  the 
same  manner  as  patient  samples  to 
confirm  that  the  calibration  of  the 
instrument,  kit,  or  test  system  has 
remained  stable  throughout  the 
laboratory’s  reportable  range  for  patient 
test  results.  The  reportable  range  of 
patient  test  results  is  the  range  of  test 
result  values  over  which  the  laboratory 
can  establish  or  verify  the  accuracy  of 
the  instrument,  kit  or  test  system 
measurement  response.  Calibration  and 
calibration  verification  must  be 
performed  and  documented  as  required 
in  this  section  unless  otherwise 
specified  in  §§493.1223  through 
493.1285. 

(a)  For  laboratory  test  procedures  that 
are  performed  using  instruments,  kits, 
or  test  systems  that  have  been  cleared  by 
the  FDA  as  meeting  certain  CLLA 
requirements  for  quality  control,  the 
laboratory  must,  at  a  minimum,  follow 
the  manufacturer’s  instructions  for 
calibration  and  calibration  verification 
procedures  using  calibration  materials 
specified  by  the  manufacturer. 

(b)  For  each  method  or  device,  as 
specified  in  either  §  493.1202  (a)  or  (b) 
or  §  493.1203(a),  the  laboratory  must — 

(1)  Perform  calibration  procedures — 

(i)  At  a  minimum,  in  accordance  with 
manufacturer’s  instructions,  if  provided, 
using  calibration  materials  provided  or 
specified,  as  appropriate,  and  with  at 
least  the  frequency  recommended  by  the 
manufacturer;  and 

(ii)  In  accordance  with  criteria 
established  by  the  laboratory,  as 
required  under  §493.1213(b)(2)(i) — 


(A)  Including  the  number,  type  and 
concentration  of  calibration  materials, 
acceptable  limits  for  calibration,  and  the 
frequency  of  calibration;  and 

(B)  Using  calibration  materials 
appropriate  for  the  methodology  and,  if 
possible,  traceable  to  a  reference  method 
or  reference  material  of  known  value; 
and 

(iii)  Whenever  calibration  verification 
fails  to  meet  the  laboratory’s  acceptable 
limits  for  calibration  verification;  and 
(2)  Perform  calibration  verification 
procedures — 

(i)  In  accordance  with  the 
manufacturer’s  calibration  verification 
instructions  when  they  meet  or  exceed 
the  requirements  specified  in  paragraph 
(b)(2)(ii)  of  this  section;  or 

(ii)  In  accordance  with  criteria 
established  by  the  laboratory — 

(A)  Including  the  number,  type,  and 
concentration  of  calibration  materials, 
acceptable  limits  for  calibration 
verification  and  frequency  of  calibration 
verification; 

(B)  Using  calibration  materials 
appropriate  for — 

(1)  The  methodology  and,  if  possible, 
traceable  to  a  reference  method  or 
reference  material  of  known  value;  and 

(2)  Verifying  the  laboratory’s 
established  reportable  range  of  patient 
test  results,  which  must  include  at  least 
a  minimal  (or  zero)  value,  a  mid-point 
value,  and  a  maximum  value  at  the 
upper  limit  of  that  range;  and 

(C)  At  least  once  every  six  months  and 
whenever  any  of  the  following  occur 

(1)  A  complete  change  of  reagents  for 
a  procedure  is  introduced,  unless  the 
laboratory  can  demonstrate  that 
changing  reagent  lot  numbers  does  not 
affect  the  range  used  to  report  patient 
test  results,  and  control  values  are  not 
adversely  affected  by  reagent  lot  number 
changes; 

Note:  If  reagents  are  obtained  from  a 
manufacturer  and  all  of  the  reagents  for  a  test 
are  packaged  together,  the  laboratory  is  not 
required  to  perform  calibration  verification 
for  each  package  of  reagents,  provided  the 
packages  of  reagents  are  received  in  the  same 
shipment  and  contain  the  same  lot  number. 

(2)  There  is  major  preventive 
maintenance  or  replacement  of  critical 
parts  that  may  influence  test 
performance; 

(3)  Controls  reflect  an  unusual  trend 
or  shift  or  are  outside  of  the  laboratory’s 
acceptable  limits  and  other  means  of 
assessing  and  correcting  unacceptable 
coqfrol  values  have  failed  to  identify 
and  correct  the  problem;  or 

(4)  The  laboratory’s  established 
schedule  for  verifying  the  reportable 
range  for  patient  test  results  requires 
more  frequent  calibration  verification 
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than  specified  te  paragraphs  M2)(iiXC) 

( 1),  (21,  or  (Ji  of  this  section;  and 

(3)  Document  ail  calibration  and 
calibration  verification  procedures 
performed. 

58.  Section  493.1218  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

1483.1218  titawdate;  Control  prscsduree. 

*  *  *  '*  * 

(a)  For  each  device  deered  by  the 
FDA  aa  meeting  certain  CLIA 
requirements  for  quality  control,  the 
laboratory  must,  si  e  minimum,  follow 
themamdactuier’s  instructions  for 
control  procedures.  In  addition,  the 
laboratory  must  meet  the  requirements 
under  paragraphs  (c)  through  (e)  of  this 
section  end.  as  applicable,  paragraph  (f) 
of  this  section. 

(b)  For  each  device,  as  specified  in 
either  $483.1202  (a)  or  (b)  or 

§  493. 1203(a),  the  laboratory  must 
evaluate  instrument  and  reagent 
stability  and  operator  variance  in 
determining  the  number,  type,  and 
frequency  of  testing  calibration  or 
control  materials  and  establish  criteria 
for  acceptability  used  to  monitor  test 
performance  during  a  run  of  patient 
specimens).  A  run  is  mi  interval  within 
which  the  accuracy  mid  precisian  of  a 
*  testing  system  is  expected  to  be  stable, 
but  cannot  be  greater  than  24  hours  or 
less  than  the  frequency  recommended 
by  the  manufacturer.  For  each 
procedure,  the  laboratory  must  monitor 
test  performance  using  calibration 
materials  or  control  materials  or  a 
combination  thereof. 

(1)  For  qualitative  tests,  the  Laboratory 
must  include  a  positive  and  negative 
control  with  each  ran  of  patient 
specimens. 

(2)  Far  quantitative  tests,  the 
laboratory  must  include  at  least  two 
samples  of  different  concentrations  of 
either  calibration  materials,  control 
materials,  or  a  combination  thereof  with 
the  frequency  determined  in 

§  493.1218(b).  but  not  less  frequently 
than  once  each  run  of  patient 
specimens. 

(3)  For  electrophoretic 
determinations — 

(i)  At  least  one  control  sample  must 
be  used  in  each  electrophoretic  cell;  and 

(ii)  The  control  sample  must  contain 
fractions  representative  of  those 
routinely  reported  in  patient  specimens. 

(4)  Each  day  of  use.  the  laboratory 
must  evaluate  the  detection  phase  of 
direct  antigen  systems  using  an 
appropriate  positive  and  negative 
control  material  (orgentem  or  antigen 
extract).  Whan  direct  antigen  systems 
include  an  extraction  phase,  the  system 


must  be  checked  each  day  of  use  using 
a  positive  organism. 

(5)  If  calibration  materials  and  control 
materials  are  not  available,  the 
laboratory  must  have  an  alternative 
mechanism  to  assure  the  validity  of 
patient  test  results. 
***** 

59.  Section  493.1223  is  revised  to  read 
as  follows: 

$493.1223  Condition:  Quality  control — 

and  lubiptdilflii  for  tNti  of 
moderate  or  high  complexity,  or  both. 

The  laboratory  must  establish  and 
follow  written  quality  control 
procedures  for  monitoring  and 
evaluating  die  quality  of  die  analytical 
testing  process  of  each  method  to  assure 
the  accuracy  and  reliability  of  patient 
test  results  and  reports.  Except  as 
specified  in  $  493.1202(c),  the  laboratory 
must  meet  the  applicable  general 
requirements  specified  in  §§  493.1201 
through  493.1221.  In  addition,  the 
laboratory  most  meet  the  applicable 
requirements  of  §§  493.1225  through 
493.1285  unless  an  alternative 
procedure  specified  in  the 
manufacturer's  protocol  has  been 
cleared  by  the  Food  ami  Drug 
Administration  (FDA)  as  meeting 
certain  CLIA  requirements  for  quality 
control  or  HCFA  approves  an  equivalent 
procedure  specified  in  appendix  C  of 
the  State  Operations  Manual  (HCFA 
Pub.  7).  Failure  to  meet  any  of  the 
applicable  conditions  in  §§493.1225 
through  493.1285  will  result  in 
intermediate  sanctions,  toes  of  Medicare 
or  Medicaid  approval,  and/or  revocation 
of  CLIA  certification  for  the  entire 
specialty  or  subspecialty  to  which  the 
condition  applies,  in  accordance  with 
subpart  R  of  this  part. 

60.  A  new  §  493.1251  is  added  to  read 
as  follows: 

$483.1251  Condition:  Urinalysis. 

Except  for  those  tests  categorized  as 
waived,  to  meet  the  quality  control 
requirements  for  urinalysis,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §§  493.1201 
through  493.1221. 

61.  Section  493.1253  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (a),  respectively,  and 
revising  redesignated  paragraph  (b)  and 
paragraph  (c)  to  read  as  follows: 

$483.1253  Condition:  Hematology. 
***** 

(b)  For  non-manual  hematology 
testing  systems,  excluding  coagulation, 
the  laboratory  must  include  two  levels 
of  controls  each  eight  hours  of 
operation. 

(c)  For  all  non-manual  coagulation 
testing  systems,  the  laboratory  must 


include  two  levels  of  control  each  eight 
hours  of  operation  and  each  time  a 
change  in  reagents  occurs. 
***** 

62.  Section  493.1257  is  amended  by 
revising  paragraphs  (a)(5),  (b)(1)  and  (2) 
and  (d)(3)  to  read  as  follows.  The 
introductory  text  of  paragraphs  (a),  (b) 
and  (d)  is  republished  without  revision. 

$493.1257  Condition:  Cytology. 
***** 

(a)  The  laboratory  must  assure  that — 
***** 

(5)  All  cytology  slide  preparations  are 
evaluated  an  the  premises  of  a 
laboratory  certified  to  conduct  testing  in 
the  suhspec  laity  of  cytology. 

(b)  The  laboratory  is  responsible  for 
ensuring  that — (1)  Each  individual 
engaged  in  the  evaluation  of  cytology 
preparations  by  nonautomated 
microscopic  technique  examines  no 
more  than  100  slides  (one  patient  per 
slide,  gynecologic  or  noogynecotoj^c,  or 
both)  in  a  24  hoar  period,  irrespective 
of  the  site  or  laboratory.  This  limit 
represents  an  absolute  maximum 
number  of  slides  and  is  not  to  be 
employed  as  a  performance  target  for 
each  individual.  Previously  examined 
negative,  reactive,  reparative,  atypical, 
prenialignant  or  malignant  gynecologic 
cases  as  defined  in  paragraph  (c)(1)  of 
this  section,  previously  examined 
nongynecologic  cytology  preparations, 
and  tissues  patholoty  slides  examined 
by  a  technical  supervisor  qualified 
under  §  493.1449  (b)  or  (k)  are  trot 
included  in  the  100  slide  limit.  (For  this 
section,  all  references  to  technical 
supervisor  refer  to  individuals  qualified 
under  §  §493.1449  (b)  and  (k).h 

(2)  For  purposes  of  workload 
calculations,  each  slide  preparation 
(nongynecologic)  made  using 
automated,  semi-automated,  or  other 
liquid-based  slide  preparatory 
techniques  which  result  in  cell 
dispersion  over  one-half  or  less  of  the 
total  available  slide  area  and  which  is 
examined  by  nonautomated  microscopic 
technique  counts  as  one-half  slide. 
***** 

(d)  The  laboratory  must  establish  and 
follow  a  program  designed  to  detect 
errors  in  the  performance  of  cytologic 
examinations  and  the  reporting  of 
results. 

***** 

(3)  For  each  patient  with  a  current 
high  grade  intraepithelial  lesion  or 
above  (moderate  dysplasia  or  CIN-2  or 
above),  the  laboratory  must  review  all 
normal  or  negative  gynecologic 
specimens  received  within  the  previous 
five  years,  if  available  in  the  laboratory 
(either  on-site  or  in  storage)-  If 
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significant  discrepancies  are  found  that 
would  affect  patient  care,  the  laboratory 
must  notify  the  patient’s  physician  ana 
issue  an  amended  report. 
***** 

$493.1265  [Amended] 

63.  Section  493.1265  is  amended  as 
follows: 

a.  In  paragraph  (b)(1),  "cultures”  is 
revised  to  read  “cultures,”. 

b.  In  paragraph  (b)(2),  "Bone  marrow 
transplantation  and  living  transplants,” 
is  revised  to  read  "Bone  marrow 
transplantation,”. 

c.  In  paragraph  (c),  "or  parentage 
testing”  is  removed. 

64.  Section  493.1271  is  revised  to  read 
as  follows: 

§493.1271  Condition:  Transfusion 
services  and  bloodbanking. 

If  a  facility  provides  services  for  the 
transfusion  of  blood  and  blood 
products,  the  facility  must  be  under  the 
adequate  control  and  technical 
supervision  of  the  pathologist  or  other 
doctor  of  medicine  or  osteopathy 
meeting  the  qualifications  in  subpart  M 
for  technical  supervision  in 
immunohematology.  The  facility  must 
ensure  that  there  are  facilities  for 
procurement,  safekeeping  and 
transfusion  of  blood  and  blood  products 
and  that  blood  and  blood  products  must 
be  available  to  meet  the  needs  of  the 
physicians  responsible  for  the  diagnosis, 
management,  and  treatment  of  patients. 
The  facility  meets  this  condition  by 
complying  with  the  standards  in 
§§493.1?73  through  493.1285. 

65.  In  §493.1405,  the  introductory 
text  of  paragraph  (b)  is  republished  and 
paragraphs  (b)(2)  through  (6)  are  revised 
to  read  as  follows: 

$  493.1 405  Standard;  Laboratory  director 
qualifications. 

***** 

(b)  The  laboratory  director  must — 
***** 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located:  and 

(ii)  Have  had  laboratory  training  or 
experience  consisting  of: 

(A)  At  least  one  year  directing  or 
supervising  non-waived  laboratory 
testing;  or 

(B)  Beginning  September  1, 1993, 
have  at  least  20  continuing  medical 
education  credit  hours  in  laboratory 
practice  commensurate  with  the  director 
responsibilities  defined  in  §  493.1407; 
or 

(C)  Laboratory  training  equivalent  to 
paragraph  (b)(2)(ii)(B)  of  this  section 


obtained  during  medical  residency.  (For 
example,  physicians  certified  either  in 
hematology  or  hematology  and  medical 
oncology  by  the  American  Board  of 
Internal  Medicine);  or 

(3)  Hold  an  earned  doctoral  degree  in 
a  chemical,  physical,  biological,  or 
clinical  laboratory  science  from  an 
accredited  institution;  and 

(i)  Be  certified  by  the  American  Board 
of  Medical  Microbiology,  the  American 
Board  of  Clinical  Chemistry,  the 
American  Board  of  Bioanalysis,  or  the 
American  Board  of  Medical  Laboratory 
Immunology;  or 

(ii)  Have  had  at  least  one  year 
experience  directing  or  supervising  non- 
waived  laboratory  testing; 

(4) (i)  Have  earned  a  master’s  degree  in 
a  chemical,  physical,  biological  or 
clinical  laboratory  science  or  medical 
technology  from  an  accredited 
institution; 

(ii)  Have  at  least  one  year  of 
laboratory  training  or  experience,  or 
both  in  non-waived  testing;  and 

(iii)  In  addition,  have  at  least  one  year 
of  supervisory  laboratory  experience  in 
non-waived  testing;  or 

(5) (i)  Have  earned  a  bachelor’s  degree 
in  a  chemical,  physical,  or  biological 
scienqe  or  medical  technology  from  an 
accredited  institution; 

(ii)  Have  at  least  2  years  of  laboratory 
training  or  experience,  or  both  in  non- 
waived  testing;  and 

(iii)  In  addition,  have  at  least  2  years 
of  supervisory  laboratory  experience  in 
non-waived  testing; 

(6)  Be  serving  8S  a  laboratory  director 
and  must  have  previously  qualified  or 
could  have  qualified  as  a  laboratory 
director  under  §  493.1406;  or 
***** 

65a.  A  new  §  493.1406  is  added  to 
read  as  follows: 

$  493.1 406  Standard;  Laboratory  director 
qualifications  on  or  before  February  28, 
1992. 

The  laboratory  director  must  be 
qualified  to  manage  and  direct  the 
laboratory  personnel  and  test 
performance. 

(a)  The  laboratory  director  must 
possess  a  current  license  as  a  laboratory 
director  issued  by  the  State,  if  such 
licensing  exists;  and 

(b)  The  laboratory  director  must: 

(1)  Be  a  physician  certified  in 
anatomical  or  clinical  pathology  (or 
both)  by  the  American  Board  of 
Pathology  or  the  American  Osteopathic 
Board  of  Pathology  or  possess 
qualifications  that  are  equivalent  to 
those  required  for  such  certification; 

(2)  Be  a  physician  who: 

(i)  Is  certified  by  the  American  Board 
of  Pathology  or  the  American 


Osteopathic  Board  of  Pathology  in  at 
least  one  of  the  laboratory  specialties;  or 

(ii)  Is  certified  by  the  American  Board 
of  Medical  Microbiology,  the  American 
Board  of  Clinical  Chemistry,  the 
American  Board  of  Bioanalysis,  or  other 
national  accrediting  board  in  one  of  the 
laboratory  specialties;  or 

(iii)  Is  certified  by  the  American 
Society  of  Cytology  to  practice 
cytopathology  or  possesses 
qualifications  that  are  equivalent  to 
those  required  for  such  certification;  or 

(iv)  Subsequent  to  graduation,  has  had 
4  or  more  years  of  full-time  general 
laboratory  training  and  experience  of 
which  at  least  2  years  were  spent 
acquiring  proficiency  in  one  of  the 
laboratory  specialties; 

(3)  For  the  subspecialty  of  oral 
pathology  only,  be  certified  by  the 
American  Board  of  Oral  Pathology, 
American  Board  of  Pathology  or  the 
American  Osteopathic  Board  of 
Pathology  or  possesses  qualifications 
that  are  equivalent  to  those  required  for 
certification; 

(4)  Hold  an  earned  doctoral  degree 
from  an  accredited  institution  with  a 
chemical,  physical,  or  biological  science 
as  a  major  subject  and 

(i)  Is  certified  by  the  American  Board 
of  Medical  Microbiology,  the  American 
Board  of  Clinical  Chemistry,  the 
American  Board  of  Bioanalysis,  or  other 
national  accrediting  board  acceptable  to 
HHS  in  one  of  the  laboratory  specialties; 
or 

(ii)  Subsequent  to  graduation,  has  had 
4  or  more  years  of  full-time  general 
laboratory  training  and  experience  of 
which  at  least  2  years  were  spent 
acquiring  proficiency  in  one  of  the 
laboratory  specialties; 

(5)  With  respect  to  individuals  first 
qualifying  before  July  1, 1971,  have  been 
responsible  for  the  direction  of  a 
laboratory  for  12  months  between  July  1, 
1961,  and  January  1, 1968,  and,  in 
addition,  either: 

(i)  Was  a  physician  and  subsequent  to 
graduation  had  at  least  4  years  of 
pertinent  full-time  laboratory 
experience; 

(ii)  Held  a  master’s  degree  from  an 
accredited  institution  with  a  chemical, 
physical,  or  biological  science  as  a 
major  subject  and  subsequent  to 
graduation  had  at  least  4  years  of 
pertinent  full-time  laboratory 
experience; 

(iii)  Held  a  bachelor’s  degree  from  an 
accredited  institution  with  a  chemical, 
physical,  or  biological  science  as  a 
major  subject  and  subsequent  to 
graduation  had  at  least  6  years  of 
pertinent  full-time  laboratory 
experience;  or 
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(iv)  Achieved  a  satisfactory  grade 
through  an  examination  conducted  by 
or  under  the  sponsorship  of  the  US. 
Public  Health  Service  on  or  before  July 
1. 1970;  er 

(6)  Qualify  under  State  law  to  direct 
the  laboratory  in  the  State  in  which  the 
laboratory  is  located. 

Note:  The  January  1, 1968  date  for  meeting 
the  12  months*  laboratory  direction 
requirement  in  paragraph  (b)(5)  of  this 
section  may  be  extended  1  year  far  each  year 
of  fhHJtime  laboratory  experience  obtained 
before  January  1. 1*958  required  by  State  law 
for  a  laboratory  director  license.  An 
except  in  to  the  July  1. 1971  qualifying  date 
in  paragraph  (b)(5)  of  this  section  was  made 
provided  that  the  individual  requested 
qualification  approval  by  October  21. 1975 
and  had  been  employed  in  a  laboratory  for 
at  least  3  years  of  the  5  years  preceding  the 
date  of  submission  of  his  qualifications. 

66.  hi  §49X1411.  the  introductory 
text  of  paragraph  (b)  is  republished  and 
paragraphs  (b)(2)  through  (4)  are  revised 
to  read  as  follows: 

§49X1411  Standard;  Technical  consultant 
qualifications. 

***** 

(b)  The  technical  consultant  must — 
***** 

(2Ki)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  pediatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

(ii)  Have  at  least  one  year  of 
laboratory  training  or  experience,  or 
both  m  non-waived  testing,  in  the 
designated  specialty  or  subspecialty 
areas  of  service  for  which  the  technical 
consultant  is  responsible  (for  example, 
physicians  certified  either  in 
hematology  or  hematology  and  medical 
oncology  by  the  American  Board  of 
Internal  Medicine  are  qualified  to  serve 
as  the  technical  consultant  in 
hematologyh  or 

(3) (i)  Hold  an  earned  doctoral  or 
master’s  degree  in  a  chemical,  physical, 
biological  or  clinical  laboratory  science 
or  medical  technology  from  an 
accredited  institution;  and 

(ii)  Have  at  least  one  year  of 
laboratory  training  or  experience,  or 
both  in  non-waived  testing,  in  the 
designated  specialty  or  subspecialty 
areas  of  service  for  which  the  technical 
consultant  is  responsible;  or 

(4) (i)  Have  earned  a  bachelor’s  degree 
in  a  chemical,  physical  or  biological 
science  or  medical  technology  from  an 
accredited  institution;  and 

(ii)  Have  at  least  2  years  of  laboratory 
training  or  experience,  or  both  in  non- 
waived  testing,  in  the  designated 
specialty  or  subspecialty  areas  of  service 


responsible. 

Nate:  The  technical  consultant 
requirements  for  “laboratory  training  or 
experience,  or  both”  in  each  specialty  or 
subspecialty  may  be  acquired  concurrently  in 
more  than  one  of  the  specialties  or 
subspecialties  of  service,  excluding  waived 
tests.  For  example,  an  individual  who  has  a 
bachelor’s  degree  m  biology  and  additionally 
has  documentation  of  2  years  of  work 
experience  performing  tests  of  moderate 
complexity  in  all  specialties  and 
subspecialties  of  service,  would  be  qualified 
as  e  technical  consultant  in  a  laboratory 
performing  moderate  complexity  testing  in 
all  specialties  and  subspecialties  of  service. 
***** 

67.  Section  493.1417  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§49X1417  Standard;  Clinical  consultant 
qualifications. 

***** 

(b)  Be  a  doctor  of  medicine,  doctor  of 
osteopathy  at  doctor  of  podiatric 
medicine  and  possess  a license  to 
practice  medicine,  osteopathy  or 
podiatry  in  the  State  in  which  the 
laboratory  is  located. 

§49X1423  [Amended] 

68.  in  §  493.1423(bM4)(i),  “Have 
earned  an  academic  hi$i  school 
diploma"  is  revised  to  read  “Have 
earned  8  high  school  diploma’’. 

69.  In  §493.1443,  the  introductory 
text  of  paragraph  (b)  is  republished, 
paragraphs  (b)(2)  and  (b)(5)  are  revised, 
and  paragraph  (b)(6)  is  added  to  read  as 
follows: 

§49X1443  Standard;  Laboratory  director 
qualifications. 

***** 

(b)  The  laboratory  director  must — 

*  *  * 

(2)  Be  a  doctor  of  medicine,  a  doctor 
of  osteopathy  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

(i)  Have  at  least  one  year  of  laboratory 
training  during  medical  residency  (for 
example,  physicians  certified  either  in 
hematology  or  hematology  and  medical 
oncology  by  the  American  Board  of 
Internal  Medicine);  or 

(ii)  Have  at  least  2  years  of  experience 
directing  or  supervising  high 
complexity  testing;  or 
***** 

(5)  On  or  before  February  28, 1992,  be 
qualified  under  State  law  to  direct  a 
laboratory  in  the  State  in  which  the 
laboratory  is  located;  or 

(6)  For  the  subspecialty  of  oral 
pathology,  be  certified  by  the  American 
Board  of  Oral  Pathology,  American 
Board  of  Pathology,  the  American 


Osteopathic  Board  of  Pathology,  or 
possess  qualifications  that  are 
equivalent  to  those  required  for 

certification. 

70.  Section  49X1449  is  amended  by 
revising  paragraphs  (c)(2)(i),  (d)(2)(i), 
(e)(2)(i),  (f)(2)(i).  (gH2Xi).  (h)(2)(i). 

(i)(2)(i),  tiM2Mi).{lX3l  (m).  (n){2)(i). 
(o)(l)(i),  (p)(l)(i),  (q)(2)(i)  to  read  as 
follows.  The  introductory  text  in 
paragraph  (1)  is  republished. 

§49X1449  Standard;  Technical  supervisor 
qualifications. 

***** 

(c) *  *  * 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(d)  *  *  * 

{2X0  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  or  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

*  *  * 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(fl*  *  * 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(g)  *  *  * 

(2Xi)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(h) *  *  * 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(i)  *  *  * 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicare  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

())*** 

(2X0  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
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medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(l)  If  the  requirements  of  paragraph 

(b)  of  this  section  are  not  met  and  the 
laboratory  performs  tests  in  the 
subspecialty  of  histopathology,  the 
individual  functioning  as  the  technical 
supervisor  must — 
***** 

(3)  For  tests  in  ophthalmic  pathology, 
meet  one  of  the  following  requirements: 

(1) (A)  Be  a  doctor  of  medicine  or 
doctor  of  osteopathy  licensed  to  practice 
medicine  or  osteopathy  in  the  State  in 
which  the  laboratory  is  located  and — 

(B)  Must  meet  one  of  the  following 
uirements: 

1)  Be  certified  in  anatomic  pathology 
by  the  American  Board  of  Pathology  or 
the  American  Osteopathic  Board  of 
Pathology  or  possess  qualifications  that 
are  equivalent  to  those  required  for  such 
certification;  or 

(2)  Be  certified  by  the  American  Board 
of  Ophthalmology  or  possess 
qualifications  that  are  equivalent  to 
those  required  for  such  certification  and 
have  successfully  completed  at  least  1 
year  of  formal  post-residency  fellowship 
training  in  ophthalmic  pathology;  or 

(ii)  Ail  individual  qualified  under 
§  493.1449(b)  or  paragraph  (l)(3)(i)  of 
this  section  may  delegate  to  an 
individual  who  is  a  resident  in  a 
training  program  leading  to  certification 
specified  in  paragraphs  (b)  or  (l)(3)(i)(B) 
of  this  section,  the  responsibility  for 
examination  and  interpretation  of 
ophthalmic  specimens;  or 

(m)  If  the  requirements  of  paragraph 
(b)  of  this  section  are  not  met  and  the 
laboratory  performs  tests  in  the 
subspecialty  of  oral  pathology,  the 
individual  functioning  as  the  technical 
supervisor  must  meet  one  of  the 
following  requirements: 

(1) (i)  Be  a  doctor  of  medicine  or  a 
doctor  of  osteopathy  licensed  to  practice 
medicine  or  osteopathy  in  the  State  in 
which  the  laboratory  is  located  and — 

(ii)  Be  certified  in  anatomic  pathology 
by  the  American  Board  of  Pathology  or 
the  American  Osteopathic  Board  of 
Pathology  or  possess  qualifications  that 
are  equivalent  to  those  required  for  such 
certification;  or 

(2)  Be  certified  in  oral  pathology  by 
the  American  Board  of  Oral  Pathology 
or  possess  qualifications  for  such 
certification;  or 

(3)  An  individual  qualified  under 

§  493.1449(b)  or  paragraph  (m)  (1)  or  (2) 
of  this  section  may  delegate  to  an 
individual  who  is  a  resident  in  a 
training  program  leading  to  certification 
specified  in  paragraphs  (b)  or  (m)  (1)  or 


(2)  of  this  section,  the  responsibility  for 
examination  and  interpretation  of  oral 
pathology  specimens. 

(n) *  *  * 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(o) *  *  * 

(l)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(p)  *  *  * 

(1) (i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
***** 

(q)  *  *  * 

(2) (i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

*  *  *  *  * 

$493.1451  [Amended] 

71.  In  §493.1451 (b)(4),  "parameter”  is 
revised  to  read  “parameters”. 

72.  Section  493.1455  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§493.1455  Standard;  Clinical  consultant 
qualifications. 

***** 

(a)  Be  qualified  as  a  laboratory 
director  under  §  493.1443(b)(1),  (2),  or 

(3)(i)  or,  for  the  subspecialty  of  oral 
pathology,  §  493.1443(b)(6);  or 

(b)  Be  a  doctor  of  medicine,  doctor  of 
osteopathy,  doctor  of  podiatric  medicine 
licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located. 

73.  Section  493.1461  is  amended  by 
revising  paragraphs  (c)(1)  and  (d)(2)  to 
read  as  follows.  The  introductory  text  of 
paragraph  (d)  is  republished. 

$  493.1461  Standard:  General  supervisor 
qinHfteitloflt. 

***** 

(c)  *  *  * 

(l)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located  or  have 
earned  a  doctoral,  master’s,  or 
bachelor’s  degree  in  a  chemical, 
physical,  biological  or  clinical 
laboratory  science,  or  medical 


technology  from  an  accredited 
institution;  and 

(ii)  Have  at  least  1  year  of  laboratory 
training  or  experience,  or  both,  in  high 
complexity  testing;  or 
***** 

(d)  For  blood  gas  analysis,  the 
individual  providing  general 
supervision  must — 
***** 

(2)(i)  Have  earned  a  bachelor’s  degree 
in  respiratory  therapy  or  cardiovascular 
technology  from  an  accredited 
institution;  and 

(ii)  Have  at  least  one  year  of 
laboratory  training  or  experience,  or 
both,  in  blood  gas  analysis;  or 
***** 

74.  In  §  493.1463,  the  introductory 
test  of  this  section  is  republished, 
paragraph  (a)  is  revised,  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

$493.1463  Standard:  General  supervisor 
responsibilities. 

The  general  supervisor  is  responsible 
for  day-to-day  supervision  or  oversight 
of  the  laboratory  operation  and 
personnel  performing  testing  and 
reporting  test  results. 

(a)  The  general  supervisor — (1)  Must 
be  accessible  to  testing  personnel  at  all 
times  testing  is  performed  to  provide 
on-site,  telephone  or  electronic 
consultation  to  resolve  technical 
problems  in  accordance  with  policies 
and  procedures  established  either  by  the 
laboratory  director  or  technical 
supervisor; 

(2)  Is  responsible  for  providing  day-to- 
day  supervision  of  high  complexity  test 
performance  by  a  testing  personnel 
qualified  under  §  493.1489; 

(3)  Except  as  specified  in  paragraph 
(c)  of  this  section,  must  be  onsite  to 
provide  direct  supervision  when  high 
complexity  testing  is  performed  by  any 
individuals  qualified  under 

§  493.1489(b)(4);  and 

(4)  Is  responsible  for  monitoring  test 
analyses  and  specimen  examinations  to 
ensure  that  acceptable  levels  of  analytic 
performance  are  maintained. 
***** 

(c)  Exception.  For  individuals 
qualified  under  §  493.1489(b)(4),  who 
were  performing  high  complexity 
testing  on  or  before  January  19, 1993, 
the  requirements  of  paragraph  (a)(3)  of 
this  section  are  not  effective,  provided 
that  all  high  complexity  testing 
performed  by  the  individual  in  the 
absence  of  a  general  supervisor  is 
reviewed  within  24  hours  by  a  general 
supervisor  qualified  under  §  493.1461. 

75.  In  §493.1489,  paragraphs  (b)(1), 
(b)(4)(i),  and  (b)(5)  are  revised  to  read  as 
follows: 
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f  493.1 489  Standard;  Tasting  personnel 
qualifications. 

***** 

(b)  *  *  * 

(1)  Be  a  doctor  of  medicine,  doctor  of 
osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located  or  have 
earned  a  doctoral,  master’s  or  bachelor’s 
degree  in  a  chemical,  physical, 
biological  or  clinical  laboratory  science, 
or  medical  technology  from  an 
accredited  institution; 
***** 

(4)  *  *  *  (i)  Have  earned  a  high 
school  diploma  or  equivalent;  and 
***** 

(5)  For  blood  gas  analysis,  the 
individual  must — 

(i)  Be  qualified  under  §493. 1489(b) 

(1).  (2),  (3).  or  (4); 

(ii)  Have  earned  a  bachelor’s  degree  in 
respiratory  therapy  or  cardiovascular 
technology  from  an  accredited 
institution;  or 

(iii)  Have  earned  an  associate  degree 
related  to  pulmonary  function  from  an 
accredited  institution;  or 

***** 

76.  Section  493.1495  is  amended  by 
revising  paragraph  (b)(7)  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

$493.1495  Standard;  Testing  personnel 
responsibilities. 

***** 

(b)  *  *  * 

(7)  Except  as  specified  in  paragraph 

(c)  of  this  section,  if  qualified  under 
§  493.1489(b)(4),  perform  high 
complexity  testing  only  under  the 
onsite,  direct  supervision  of  a  general 
supervisor  qualified  under  §  493.1461. 

(c)  Exception.  For  individuals 
qualified  under  §  493.1489(b)(4),  who 
were  performing  high  complexity 
testing  on  or  before  January  19, 1993, 
the  requirements  of  paragraph  (b)(7)  of 
this  section  are  not  effective,  provided 
that  all  high  complexity  testing 
performed  by  the  individual  in  the 
absence  of  a  general  supervisor  is 
reviewed  within  24  hours  by  a  general 
supervisor  qualified  under  §  493.1461. 

$493.1701  [Amandad] 

77.  In  §  493.1701,  "complexity  of 
testing  performed  and  reported,”  is 
revised  to  read  "complexity  of  testing 
performed,  and  test  results  reported,”. 

78.  Section  493.1709  is  revised  to  read 
as  follows: 

$  493.1 709  Standard;  Comparison  of  test 
results. 

(a)  If  a  laboratory  performs  the  same 
test  using  different  methodologies  or 
instruments,  or  performs  the  same  test 


at  multiple  testing  sites,  the  laboratory 
must  have  a  system  that  twice  a  year 
evaluates  and  defines  the  relationship 
between  test  results  using  the  different 
methodologies,  instruments,  or  testing 
sites. 

(b)  If  a  laboratory  performs  tests  that 
are  not  included  under  subpart  I  of  this 
part,  Proficiency  Testing  Programs,  the 
laboratory  must  have  a  system  for 
verifying  the  accuracy  of  its  test  results 
at  least  twice  a  year. 

79.  Section  493.1715  is  revised  to  read 
as  follows: 

$493.1715  Standard;  Communications. 

The  laboratory  must  have  a  system  in 
place  to  document  problems  that  occur 
as  a  result  of  breakdowns  in 
communication  between  the  laboratory 
and  the  authorized  individual  who 
orders  or  receives  the  results  of  test 
procedures  or  examinations.  Corrective 
actions  must  be  taken,  as  necessary,  to 
resolve  the  problems  and  minimize 
communication  breakdowns. 

80.  Section  493.1721  is  revised  to  read 
as  follows: 

$  493.1721  Standard;  Quality  assurance 
records. 

The  laboratory  must  maintain 
documentation  of  all  quality  assurance 
activities  including  problems  identified 
and  corrective  actions  taken.  All  quality 
assurance  records  must  be  available  to 
HHS  and  maintained  for  a  period  of  2 
years. 

81.  Section  493.1775  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$493.1775  Condition:  Inspection  of 
laboratories  issued  a  certificate  of  waiver. 

(a)  HHS  or  its  designee  may  conduct 
announced  or  unannounced  inspections 
of  any  laboratory  at  any  time  during  its 
hours  of  operation  to  assess  compliance 
with  the  applicable  requirements  of  part 
493. 

***** 

82.  A  new  §  493.1776  is  added  to  read 
as  follows: 

$493.1776  Condition:  Inspection  of 
physician-performed  microscopy 
procedures. 

(a)  HHS  or  its  designee  will  conduct 
announced  or  unannounced  inspections 
of  any  laboratory  at  any  time  during  its 
hours  of  operation  to— (1)  Determine 
that  testing  is  being  performed  or  the 
laboratory  is  being  operated  in  a  manner 
that  does  not  constitute  an  imminent 
and  serious  risk  to  public  health; 

(2)  Evaluate  complaints  from  the 
public; 

(3)  Determine  whether  the  laboratory 
is  performing  tests  in  addition  to 
procedures  listed  in  §493.16  that  are 


not  included  on  the  laboratory’s 
certificate;  and 

(4)  Collect  information  to  determine 
the  addition,  deletion,  or  continued 
inclusion  of  tests  listed  in  §  493.16. 
Applicable  requirements  for  the  purpose 
of  this  section  are  located  in  subpart  C, 
registration  certificate,  certificate  for 
physician-performed  microscopy 
procedures,  and  certificate,  or  if 
applicable,  subpart  D,  certificate  of 
accreditation;  subpart  H,  participation 
in  proficiency  testing;  subpart  J,  patient 
test  management;  subpart  K,  quality 
control;  and  subpart  P,  quality 
assurance  of  this  part,  as  well  as 
§  493.16(e). 

(b)  The  laboratory  may  be  required,  as 
part  of  this  inspection,  to — (1)  Permit 
HHS  or  its  designee  to  interview  all 
employees  of  the  laboratory  concerning 
the  laboratory’s  compliance  with  the 
applicable  requirements  of  part  493  as 
noted  in  paragraph  (e)  of  this  section; 

(2)  Permit  HHS  or  its  designee  access 
to  all  areas  of  the  facility  including — 

(i)  Specimen  processing  areas; 

(ii)  Storage  facilities  for  specimens, 
requests,  supplies,  records,  and  reports; 
and 

(iii)  Testing  and  reporting  areas. 

(3)  Permit  physicians  to  be  observed 
performing  tests  and  reporting  results; 

(4)  Permit  HHS  or  its  designee  upon 
request  to  review  all  information  and 
data  necessary  to — 

(i)  Determine  that  testing  is  being 
performed  or  the  laboratory  is  being 
operated  in  a  manner  that  does  not 
constitute  an  imminent  and  serious  risk 
to  public  health; 

(ii)  Evaluate  complaints  from  the 
public; 

(iii)  Determine  whether  the  laboratory 
is  performing  tests  in  addition  to 
procedures  listed  in  §  493.16  that  are 
not  included  on  the  laboratory’s 
certificate; 

(iv)  Collect  information  to  determine 
the  addition,  deletion,  or  continued 
inclusion  of  tests  listedm  §  493.16;  and 

(5)  Provide  copies  to  HHS  or  its 
designee  of  all  records  and  data  that  the 
agency  requires  under  these  regulations. 

(c)  The  laboratory  must  provide  upon 
reasonable  request  all  information  and 
data  needed  byJHHS  or  its  designee  to 
make  a  determination  of  compliance 
with  the  requirements  of  part  493. 

(d)  Failure  to  permit  an  inspection 
under  this  subsection  may  result  in  the 
suspension  of  Medicare  and  Medicaid 
payments  to  the  laboratory  or 
termination  of  the  laboratory’s 
participation  in  Medicare  and  Medicaid 
for  payment,  and  suspension  of  or 
action  to  revoke  the  laboratory’s  CLIA 
certificate  in  accordance  with  subpart  R 
of  this  part. 
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83.  Section  493.1777  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  493.1777  Condition:  Inspection  of  all 
laboratories  not  issued  s  certificate  of 
waiver,  certificate  for  physician-performed 
microscopy  procedures,  or  a  certificate  of 
accreditation. 

(a)  HHS  or  its  designee  may  conduct 
unannounced  or  announced  inspections 
on  at  least  a  biennial  basis  of  any 
laboratory  at  any  time  during  its  hours 
of  operation.  To  assess  compliance  with 
the  requirements  of  part  493,  HHS  will 
inspect  a  laboratory  possessing  a 
registration  certificate  before  issuance  of 
a  certificate. 

***** 

84.  Section  493.1780  is  amended  by 
revising  the  section  heading,  paragraphs 
(a),  (b),  and  (e)  to  read  as  follows: 

§  493.1 780  Condition:  Inspection  of 
accredited  and  CUA-exempt  laboratories. 

(a)  HHS  or  its  designee  may  conduct 
unannounced  or  announced,  random 
validation  inspections  of  any  accredited 
or  CLIA -exempt  laboratory  at  any  time 
during  its  hours  of  operation. 

(b)  HHS  or  its  designee  will  conduct 
unannounced  complaint  inspections  of 
an  accredited  or  CLIA -exempt 
laboratory  at  any  time  during  its  hours 
of  operation  upon  receiving  a  complaint 
about  that  laboratory. 
***** 

(e)  The  laboratory  must  retain — 

(1)  Immunohematology  records  for  a 
period  of  not  less  than  5  years,  in 
accordance  with  21  CFR  part  606, 
subpart  I; 

(2)  Records  of  blood  and  blood 
product  testing  for  a  period  of  not  less 
than  5  years  after  processing  records 
have  been  completed,  or  6  months  after 
the  latest  expiration  date,  whichever  is 
the  later  date,  in  accordance  with  21 
CFR  606.160(d); 

(3)  Pathology  test  reports  for  at  least 
10  years  after  the  date  of  reporting,  as 
reauired  in  §  493.1109;  and 

(4)  All  other  laboratory  records  for  at 
least  3  years  unless  otherwise  specified 
in  part  493. 

***** 

S  493.1806  [Amended] 

85.  In  §  493.1806(d),  “State-exempt” 
is  revised  to  read  “CLIA-exempt”. 


86.  Section  493.1814  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

$493.1814  Action  when  deficiencies  are  at 
the  condition  level  but  do  not  pose 
immediate  Jeopardy. 
***** 

(b)  *  *  * 

(3)  May  impose  (or  continue,  if 
already  imposed)  any  alternative 
sanctions  that  do  not  pertain  to 
Medicare  payments.  (Sanctions  imposed 
under  the  authority  of  section  353  of  the 
PHS  Act  may  continue  for  more  than  12 
months  from  the  last  date  of  inspection, 
(while  a  hearing  on  the  proposed 
suspension,  limitation,  or  revocation  of 
the  certificate,  registration  certificate, 
certificate  of  accreditation,  or  certificate 
for  physician -performed  microscopy 
procedures  is  pending.) 
***** 

87.  Section  493.1834  is  amended  by 
revising  paragraphs  (b)  and  (f)(2)(iii)  to 
read  as  follows: 

$493.1834  Civil  money  penalty. 
***** 

(b)  Scope.  This  section  sets  forth  the 
procedures  that  HCFA  follows  to 
impose  a  civil  money  penalty  in  lieu  of, 
or  in  addition  to  suspending,  limiting, 
or  revoking  the  certificate,  registration 
certificate,  certificate  of  accreditation,  or 
certificate  for  physician-performed 
microscopy  procedures  of  a  laboratory 
that  is  found  to  have  condition  level 
deficiencies. 

***** 

(0  *  *  * 

(2)*  *  * 

(iii)  HCFA  suspends,  limits,  or 
revokes  the  laboratory’s  certificate, 
registration  certificate,  certificate  of 
accreditation,  or  certificate  for 
physician-performed  microscopy 
procedures. 

***** 

88.  Section  493.1836  is  amended  by 
revising  paragraphs  (c)(2)  and  (c)(3)  to 
read  as  follows: 

$493.1836  State  onsite  monitoring. 
***** 

(c)  *  *  * 

(2)  If  the  laboratory  does  not  correct 
all  deficiencies  within  12  months,  and 
a  revisit  indicates  that  deficiencies 


remain,  HCFA  cancels  the  laboratory’s 
approval  for  Medicare  payment  for  its 
services  and  notifies  the  laboratory  of  its 
intent  to  suspend,  limit,  or  revoke  the 
laboratory’s  certificate,  registration 
certificate,  certificate  of  accreditation,  or 
certificate  for  physician-performed 
microscopy  procedures. 

(3)  If  the  laboratory  still  does  not 
correct  its  deficiencies,  the  Medicare 
sanction  continues  until  the  suspension, 
limitation,  or  revocation  of  the 
laboratory’s  certificate,  registration 
certificate,  certificate  of  accreditation,  or 
certificate  for  physician-performed 
microscopy  procedures  is  effective. 

89.  Section  493.2001  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

$  493.2001  Establishment  and  function  of 
the  Clinical  Laboratory  Improvement 
Advisory  Committee. 
***** 

(e)  The  Clinical  Laboratory 
Improvement  Advisory  Committee  or 
subcommittee,  at  the  request  of  HHS 
will  review  and  make  recommendations 
concerning: 

(1)  Criteria  for  categorizing  tests  and 
examinations  of  moderate  and  high 
complexity; 

(2)  Determination  of  waived  tests; 

(3)  Personnel  standards; 

(4)  Patient  test  management,  quality 
control,  quality  assurance  standards; 

(5)  Proficiency  testing  standards; 

(6)  Applicability  to  the  standards  of 
new  technology;  and 

(7)  Other  issues  relevant  to  part  493, 
if  requested  by  HHS. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  1, 1992. 
fames  O.  Mason, 

Assistant  Secretary  for  Health. 

Dated:  September  18, 1992. 

William  Toby,  )r.. 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  December  11, 1992. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  93-1169  Filed  1-15-93;  8:45  am) 
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Title  3 —  Presidential  Determination  No.  93-8  of  January  6,  1993 

The  President  Presidential  Determination  on  the  Eligibility  of  the  Federated 

State  of  Micronesia  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms  Ex¬ 
port  Control  Act 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a)  and  Section  3(a)(1) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  the  Federated  States  of  Micronesia  will  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  January  6,  1993. 

Justification  for  Presidential  Determination  of  Eligibility  of 
the  Federated  States  of  Micronesia  To  Be  Furnished  Defense 
Articles  and  Services  Under  the  Foreign  Assistance  Act  of 
1961  and  the  Arms  Export  Control  Act 

Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  and  services  to  the 
country  concerned  will  “strengthen  the  security  of  the  United  States  and 
promote  world  peace.” 

The  Federated  States  of  Micronesia  (FSM)  occupies  a  strategic  geographic 
position  in  the  South  Pacific.  It  is  a  democracy,  and  has  been  linked  closely 
to  the  United  States  since  the  end  of  World  War  II.  From  1945  to  1986, 
the  FSM  was  a  U.N.  Trust  Territory  administered  by  the  United  States. 
Since  1986,  the  FSM  and  the  United  States  have  been  bound  by  a  Compact 
of  Free  Association  (the  Compact)  by  which  the  United  States  assumes 
responsibility  for  defense  of  the  FSM. 

Little  provision  was  made  in  the  Compact  for  the  transfer  of  military  equip¬ 
ment  and  services  to  the  FSM  because  it  was  felt  that  the  FSM  would 
not  require  assistance  of  this  kind.  However,  as  the  FSM  attains  political 
and  economic  maturity,  it  is  developing  an  increasing  need  for  military 
assistance. 
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Maritime  surveillance  and  the  oversight  of  its  fishing  areas  will  consume 
an  increasing  percentage  of  the  FSM’s  budget.  This  quasi-military  activity 
must  be  borne  largely  by  the  FSM  alone,  given  practical  limitations  on 
the  U.S.  military’s  ability  to  divert  assets  to  support  such  operations.  With 
U.S.  concurrence,  the  FSM  already  has  established  a  modest  maritime  surveil¬ 
lance  capability  using  equipment  and  training  donated  by  the  Government 
of  Australia.  The  FSM’s  interest  in  acquiring  additional  military  equipment 
(vessels,  weaponry,  ammunition,  communications  gear,  etc.)  as  well  as  expert 
training  in  maritime  surveillance  skills  will  grow  over  time.  Absent  ability 
on  the  part  of  the  United  States  to  supply  appropriate  equipment  and  services, 
the  FSM  will  turn  elsewhere — a  development  which  would  complicate  our 
defense  arrangements  with  FSM. 

Providing  defense  articles  and  services  to  the  FSM  will  further  our  long¬ 
term  goals  of  promoting  stability  in  the  South  Pacific,  will  strengthen  our 
ties  to  the  FSM,  and  thereby  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

[FR  Doc.  93-1455 

Fife]  1-15-93;  11:13  am) 
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Presidential  Determination  Na  93-9  of  January  6,  1993 

Presidential  Determination  on  the  Eligibility  of  the  Republic 
of  the  Marshall  Islands  To  Be  Furnished  Defense  Articles 
and  Services  Under  die  Foreign  Assistance  Act  and  the  Arms 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a),  and  Section  3(a)(1) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  Republic  of  the  Marshall  Islands  will  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993. 


Justification  for  Presidential  Determination  of  Eligibility  of 
the  Republic  of  the  Marshall  Islands  To  Be  Furnished  De¬ 
fense  Articles  and  Services  Under  the  Foreign  Assistance  Act 
of  1961  and  the  Arms  Export  Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  “strengthen  the  security  of  the  United  States  and 
promote  world  peace.” 

The  Republic  of  the  Marshall  Islands  (RMI)  occupies  a  strategic  geographic 
position  in  the  South  Pacific.  It  is  a  democracy,  and  has  been  linked  closely 
to  the  United  States  since  the  end  of  World  War  II.  From  1945  to  1986, 
the  RMI  was  a  U.N.  Trust  Territory  administered  by  the  United  States. 
Since  1986,  the  RMI  and  the  United  States  have  been  bound  b>  a  Compact 
of  Free  Association  (the  Compact)  by  which  the  United  States  assumes 
responsibility  for  defense  of  the  RMI. 

Little  provision  was  made  in  the  Compact  for  the  transfer  of  military  equip¬ 
ment  and  services  to  the  RMI  because  it  was  felt  that  the  RMI  would 
not  require  assistance  of  this  kind.  However,  as  the  RMI  attains  political 
and  economic  maturity,  it  is  developing  an  increasing  need  for  military 
assistance. 
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Maritime  surveillance  and  the  oversight  of  its  fishing  areas  will  consume 
an  increasing  percentage  of  the  RMTs  budget.  This  quasi-military  activity 
must  be  borne  largely  by  the  RMI  alone,  given  practical  limitations  on 
the  U.S.  military’s  ability  to  divert  assets  to  support  such  operations.  With 
U.S.  concurrence,  the  RMI  already  has  established  a  modest  maritime  surveil¬ 
lance  capability  using  equipment,  and  training  donated  by  the  government 
of  Australia.  The  RMI’s  interest  in  acquiring  additional  military  equipment 
(vessels,  weaponry,  ammunition,  communications  gear,  etc.)  as  well  as  expert 
training  in  maritime  surveillance  skills  will  grow  over  time.  Absent  ability 
on  the  part  of  the  United  States  to  supply  appropriate  equipment  and  services, 
the  RMI  will  turn  elsewhere — a  development  which  would  complicate  our 
defense  arrangements  with  RMI. 

Providing  defense  articles  and  services  to  the  RMI  will  further  our  long¬ 
term  goals  of  promoting  stability  in  the  South  Pacific,  will  strengthen  our 
ties  to  the  RMI,  and  thereby  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 


|FR  Doc.  93-1456 
Filed  1-15-93;  11:14  am) 
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Presidential  Determination  No.  93-10  of  January  6,  1993 

Presidential  Determination  on  the  Eligibility  of  the  Cook  Is¬ 
lands  To  Be  Furnished  Defense  Articles  and  Services  Under 
the  Foreign  Assistance  Act  and  the  Arms  Export  Control  Act 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a),  and  Section  3(a)(1) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1).  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  the  Cook  Islands  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993 


Justification  for  Presidential  Determination  of  Eligibility  of 
Cook  Islands  To  Be  Furnished  Defense  Articles  and  Services 
Under  the  Foreign  Assistance  Act  of  1961  and  the  Arms  Ex¬ 
port  Control  Act 

Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  Grom  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  "strengthen  the  security  of  the  United  States  and 
promote  world  peace.  " 

The  Cook  Islands  occupies  a  strategic  geographic  position  in  the  South 
Pacific.  It  is  a  parliamentary  democracy,  and  pursues  a  friendly.  pro-Western 
foreign  policy.  There  have  been  regular  national  elections  since  independence 
in  1965.  It  has  a  market  economy,  in  which  fishing  plays  a  major  roie 

The  Cook  Islands  recently  established  a  maritime  guard  This  service  will 
help  the  country  monitor  fishing  activities  in  its  waters  and  undertake 
surveillance  in  suppon  of  national  immigration,  customs  and  quarantine 
laws.  Secondary  functions  will  be  disaster  relief,  search  and  rescue,  medical 
evacuation,  and  environmental  pollution  control  This  improved  capability 
will  enable  the  Cook  Islands  to  better  control  its  resources  and  thus  will 
contribute  to  its  development.  We  anticipate  that  the  Cook  Islands  will 
look  to  the  United  States  and  other  friendly  countries  as  potential  sources 
for  the  procurement  of  defense  articles  and  services  to  sustain  that  capability 
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Providing  defense  articles  and  services  to  the  Cook  Islands  will  further 
our  long-term  goals  of  promoting  democracy,  stability,  and  economic  develop¬ 
ment  in  the  Cook  Islands,  and  will  thereby  strengthen  the  security  of  the 
United  States  and  promote  world  peace. 
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Presidential  Determination  No.  93-11  of  January  6,  1993 

Presidential  Determination  on  the  Eligibility  of  the  Solomon 
Islands  To  Be  Furnished  Defense  Articles  and  Services  Under 
the  Foreign  Assistance  Act  and  the  Arms  Export  Control  Act 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a)  and  Section  3(a)(1) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  the  Solomon  Islands  will  strengthen  the  security  of  the 
United  States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  January  6,  1993. 

Justification  for  Presidential  Determination  of  Eligibility  of 
the  Solomon  Islands  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  of  1961  and  the 
Arms  Export  Control  Act 

Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  “strengthen  the"  security  of  the  United  States  and 
promote  world  peace.” 

The  Solomon  Islands  occupies  a  strategic  geographic  position  in  the  South 
Western  Pacific.  It  is  a  parliamentary  democracy,  and  pursues  a  friendly, 
pro-Western  foreign  policy.  There  have  been  regular  national  elections  since 
independence  in  1978.  It  has  a  market  economy,  in  which  fishing  plays 
a  major  role. 

The  Solomon  Islands  recently  established  a  maritime  guard.  This  service 
will  help  the  country  monitor  fishing  activities  in  its  waters.  Secondary 
functions  will  be  disaster  relief,  search  and  rescue,  medical  evacuation, 
and  environmental  pollution  control.  This  improved  capability  will  enable 
the  Solomon  Islands  better  to  control  its  resources  and  thus  will  contribute 
to  its  development.  We  anticipate  that  the  Solomon  Islands  will  look  to 
the  United  States  and  other  friendly  countries  as  potential  sources  for  the 
procurement  of  defense  articles  and  services  to  sustain  that  capability. 
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In  addition,  since  1991,  the  United  States  has  contributed  to  the  Solomon 
Islands’  security  through  the  International  Military  Education  and  Training 
Program  (IMET).  Access  to  the  Foreign  Military  Sales  Systems  system  (FMS) 
would  provide  an  effective  vehicle  by  which  the  Solomon  Islands  Govern¬ 
ment  can  purchase  educational  and  other  materials  related  to  the  IMET 
program. 

Providing  defense  articles  and  services  to  the  Solomon  Islands  will  further 
our  long-term  goals  of  promoting  democracy,  stability,  and  economic  develop¬ 
ment  in  the  Solomon  Islands,  and  will  thereby  strengthen  the  security  of 
the  United  States  and  promote  world  peace. 

[FR  Doc.  93-1458 
Filed  1-15-93:  11:16  ami 
Billing  code  3195-01-M 
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Presidential  Determination  No.  93-12  of  January  6,  1993 

Presidential  Determination  on  the  Eligibility  of  Vanuatu  To 
Be  Furnished  Defense  Articles  and  Services  Under  the  For¬ 
eign  Assistance  Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  and  Section  3(a)(1)  of  the 
Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that  the  furnish¬ 
ing,  sale,  and/or  lease  of  defense  articles  and  services  to  the  Government 
of  Vanuatu  will  strengthen  the  security  of  the  United  States  and  promote 
world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993. 


Justification  for  Presidential  Determination  of  Eligibility  of 
Vanuatu  To  Be  Furnished  Defense  Articles  and  Services 
Under  the  Foreign  Assistance  Act  of  1961  and  the  Arms  Ex¬ 
port  Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  “strengthen  the  security  of  the  United  States  and 
promote  world  peace.” 

U.S.  relations  with  Vanuatu  have  improved  markedly  since  the  establishment 
of  diplomatic  relations  in  1986.  A  functioning  democracy  since  independence 
1980,  Vanuatu  initially  followed  a  rigorous  non-aligned  policy  which  entailed 
maintaining  arms-length  relations  with  the  United  States.  More  recently, 
however,  Vanuatu  has  assumed  a  more  Western-oriented  stance,  showing 
interest  in  developing  closer  relations  with  the  United  States.  The  first 
Peace  Corps  volunteers  arrived  in  Vanuatu  in  January  1990.  Also  in  1990, 
Vanuatu  formally  accepted  a  Memorandum  of  Understanding  which  laid 
the  basis  for  establishment  of  an  International  Military  Education  and  Train¬ 
ing  (IMET)  program.  The  United  States  budgeted  a  modest  IMET  program 
for  Vanuatu  in  FY  92.  Access  to  the  Foreign  Military  Sales  system  (FMS) 
would  provide  an  effective  vehicle  by  which  the  Vanuatu  Government  can 
purchase  educational  and  other  materials  related  to  the  IMET  program. 
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In  addition,  Vanuatu  recently  established  a  maritime  guard.  This  service 
will  help  the  country  monitor  fishing  activities  in  its  waters.  Secondary 
functions  will  be  disaster  relief,  search  and  rescue,  medical  evacuation, 
and  environmental  pollution  control.  This  improved  capability  will  enable 
the  Vanuatu  better  to  control  its  resources  and  thus  will  contribute  to  its 
development.  We  anticipate  that  the  Vanuatu  will  look  to  the  U.S.  and 
other  friendly  countries  as  potential  sources  for  the  procurement  of  defense 
articles  and  services  to  sustain  that  capability. 

Providing  defense  articles  and  services  to  the  Vanuatu  will  further  our 
long-term  goals  of  promoting  democracy,  stability,  and  economic  develop¬ 
ment  in  the  Vanuatu,  and  will  thereby  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

[FR  Doc.  93-1459 
Filed  1-15-93;  11:17  am] 
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Presidential  Determination  No.  93-13  of  January  6,  1993 

Presidential  Determination  on  the  Eligibility  of  Western 
Samoa  To  Be  Furnished  Defense  Articles  and  Services  Under 
the  Foreign  Assistance  Act  and  the  Arms  Export  Control  Act 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a),  and  Section  3(a)(1) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  Western  Samoa  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993. 


Justification  for  Presidential  Determination  of  Eligibility  of 
Western  Samoa  To  Be  Furnished  Defense  Articles  and  Serv¬ 
ices  Under  the  Foreign  Assistance  Act  of  1961  and  the  Arms 
Export  Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  “strengthen  the  security  of  the  United  States  and 
promote  world  peace.” 

U.S.  relations  with  Western  Samoa  have  improved  markedly  since  the  estab¬ 
lishment  of  embassies  in  Apia  and  Washington  in  1988  and  1990.  A  function¬ 
ing  democracy  since  independence  1962,  Western  Samoa  follows  a  friendly 
pro-Western  foreign  policy.  Its  national  elections  in  April  1992  were  the 
country’s  first  held  under  universal  suffrage.  Western  Samoa  has  a  shared 
heritage  with  American  Samoa  and  many  of  the  nationals  of  that  U.S. 
territory  have  relatives  in  Western  Samoa.  It  has  a  market  economy  in 
which  fishing  plays  a  major  role.  The  United  States  is  actively  considering 
providing  International  Military  Education  and  Training  (IMET)  funds  for 
Western  Samoa  in  FY  93.  Access  to  the  Foreign  Military  Sales  System 
(FMS)  would  provide  an  effective  vehicle  by  which  the  Western  Samoa 
Government  can  purchase  educational  and  other  materials  related  to  the 
IMET  program. 
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In  addition,  Western  Samoa  recently  established  a  maritime  guard.  This 
service  will  help  the  country  monitor  fishing  activities  in  its  waters.  Second¬ 
ary  functions  will  be  disaster  relief,  search  and  rescue,  medical  evacuation, 
and  environmental  pollution  control.  This  improved  capability  will  enable 
Western  Samoa  to  better  control  its  resources  and  thus  will  contribute  to 
its  development.  We  anticipate  that  Western  Samoa  will  look  to  the  U.S. 
and  other  friendly  countries  as  potential  sources  for  the  procurement  of 
defense  articles  and  services  to  sustain  that  capability. 

Providing  defense  articles  and  services  to  Western  Samoa  will  further  our 
long-term  goals  of  promoting  democracy,  stability,  and  economic  develop¬ 
ment  in  Western  Samoa  and  will  thereby  strengthen  the  security  of  the 
United  States  and  promote  world  peace. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 


A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  morthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00 
domestic,  $193.75  adJfonal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AD  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  840  a.m.  to  4:00  pm  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Tide  Stock  Number  ^  Price  Revision  Date 

1,  2  (2  Reserved)  - (869-017-00001-9)  $13.00  Jan.  1, 1992 

3  (1991  Compilation  and 

Parts  100  and  101)  . (869-017-00002-7)  17.00  1  Jan.  1, 1982 

4  — . (869-017-00003-5) .  164)0  Jan.  1, 1962 


5  Parts: 

1-699  . . (869-817-00004-9) 

700-1199  - - (869-017-00005-1) 

1200-End,  6  (6  Rsssrved)  (869-017-00005-0) 


18.00  Jan.  1, 1992 

144)0  Jan.  1, 1992 

19.09  Jan.  1, 1992 


7  Parts: 
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53-296  . . (869-01 7-0001 1-6) _  19.00 

rlO-299  - (869-017-00012-4) .  26.00 

300-299  . (869-017-00013-2) .  134)0 

400-699  . (869-017-00014-1) .  154K) 

700-899  . . ....  (869-017-0001 5-9) _  164)0 

900-999  . . .  (869-01 7-0001 6-7) _  29.00 

1000-1059  . (869-017-00017-5) _  174)0 

1088-1119  . (889-017-00018-3) .  134)0 

1120-1194  - (869-01 7-0001 9-1) .  950 

1290-1499  .. . (860-017-00020-5) .  224)0 

1500-1899  - (869-017-00021-3) .  15.00 

1900-1939  . . 069-01 7-00022-1) _  11410 

1940-1949  - (869-01 7-00023-0) .  23.00 

1950-1999  . . (869-01 7-00C24-8) .  26.00 

2000-End  . (869-017-00025-4) .  11.00 

8  - (869-017-00026-4) .  174)0 

9  Parts: 

1-199  . (869-017-00027-2) .  234)0 

200-End . (869-017-00028-1) .  18.00 

10  Parts: 
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400-499  . (869-01 7-00032-9) .  20.00 

509-End  . (869-017-00033-7) .  284)0 

11  .. . (869-017-00034-5) . .  12.00 

12  Parts: 

1-199  — . (869-017-00035-3) .  134)0 

200-219  . (869-017-00034-1) .  13.00 

220-299  . (869-017-00037-0) .  22.00 

300-499  . . (169-01 7-00038-8) .  184)0 

509-598  . (B69-01 7-00039-6) .  174)0 

600-End . (869-017-00049-0) .  194)0 

13  . . (869-017-00041-4) .  25.00 

14  Parts: 

1-59 - (469-017-00042-6) .  254)0 
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Jan.  1,1992 
Jan.  1, 1992 
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Jan.  1,1992 
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Jan.  1,1992 
Jan.  1, 1992 
Jan.  1,1992 
Jen.  1,1992 
Jan.  1,1992 
Jan.  1,1992 
Jan.  1,1992 
Jan.  1, 1992 
Jan.  1, 1992 

Jan.  1, 1992 


Jan.  1,1992 
Jan.  1, 1992 


Jan.  1, 1992 
Jan.  1, 1992 
4  Jan.  1, 1987 
Jan.  1,1992 
Jan.  1, 1992 

Jan.  1,1992 


Jan.  1, 1992 
Jan.  1,1992 
Jan.  1, 1992 
Jan.  1, 1992 
Jan.  1, 1992 
Jan.  1,1992 

Jan.  1, 1992 


Jan.  1, 1992 


TWa  Stock  Number 

64-139  . (869-017-00043-4) _ 

144-199  . (864-017-00044-2) _ 

200-1199  . . (869-817-00045-1) _ 

1209-End  . (869-017-00044-9) _ 

15  Parts: 

4-299  . (869-017-00047-7) _ 

300-799  . (869-017-00048-5) _ 

800-End . (889-017-00049-3) _ 

16  Parts: 

0-149 . (869-017-00050-7) . 

150-998  . . (869-017-00051-5) . 

1000-End  . (869-017-00052-3) . 

17  Parts: 

1-199  . (869-017-00054-4) _ 

200-239  . (869-017-00055-8) . 

240-End . (889-017-00056-6) . 

14  Parts: 

1-149  . (869-417-00057-4) _ 

154-279  . (869-017-00058-2) . 

280-399  . (869-017-00059-1) . 

404-End  . (869-017-00060-4) . 

19  Parts: 

1-199  . (889-017-00061-2) . 

200-End . (869-017-00062-1) _ 

20  Paris: 

1-369 _ (869-017-00063-9) _ 

400-499  . (869-017-60064-7) . 

508-End . (869-017-80065-5) _ 

21  Parte: 

1-99 . (869-017-00066-3) . 

100-109 . (869-017-00067-1) . 

170-199 . (869-017-00068-0) . 

200-299  . (869-017-00069-8) . 

300-499  . (869-017-00070-1) . 

500-599  . (869-917-00071-0) . 

600-790  . (869-017-00072-4) . 

800-1299  . (869-017-40073-6) . 

1304-End  . (889-017-00074-4) . 

22  Parte: 

1- 299  . (869-017-00075-2) . 

300-End _ (869-017-40076-1) _ 

23  . (869-017-00077-9) . 

24  Parte: 

4-199  . (869-017-00078-7) . 

204-499  . (869-01 7-00079-5) . 

504-699  . (869-017-00080-9) . 

704-1699  . (869-017-00081-7) . 

1700-End  . (869-017-00082-5) . 

25  . (869-01 7-00083-3) . 

26  Parte: 

§§1-0-1-1.60  . (869-017-00084-1) . 

§§161-1.169  . . (869-017-00085-0) . 

§§1.170-1600  . (869-417-00086-8) . 

§§1601-1.400  . (869-017-00087-6) . 

§§1601-1600  . 1(869-017-00088-4) . 

§§1601-1.640  . (869-017-00089-2) . 

§§1641-1650  . (869-017-00090-6) . 

§§1651-1607  . (869-017-00091-4) . 

§§1608-1.1000  . (869-017-00092-2) . 

§§1.1001-1.1400  . (869-017-00093-1) . 

§§  1.1401-End  . (869-017-00094-0) . 

2- 29 . (869-017-40095-7) . 

30-39  . (869-017-00096-5) . 

40-49  . (869-017-00097-3) . 

50-299  . . (869-017-00098-1) . 

300-499  . (669-017-00099-0) . 

504-599  . (869-017-00100-7) . 

604-End . (669-017-00101-5) . 


Pries 

2260 

1160 

2060 

1460 


13.00 

21.00 

1760 


6.00 

14.00 

20.00 


1560 

1760 

2460 


16.00 

19.00 

14.00 

960 


28.00 

960 


1660 

31.00 

2160 


13.00 

14.00 

1860 

560 

29.00 

21.00 

7.00 

1860 

9.00 


2660 

1960 

1860 


34.00 

3260 

13.00 

34.00 

13.00 


25.00 


17.00 

3360 

19.00 

1760 

38.00 

19.00 

19.00 

23.00 

2660 

19.00 

26.00 

2260 

15.00 

12.00 

15.00 

20.00 

6.00 

660 


Revision  Data 

Jan.  1,1982 
Jan.  1,1912 
Jan.  1,19*2 
Jan.  1, 1962 


Jan.  1,1992 
Jan.  1,1992 
Jan.  1, 1992 


Jan.  1,1992 
Jan.  1,1982 
Jan.  1,1982 


Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1,1992 


Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1,1992 
Apr.  1, 1982 


Apr.  1,1992 
Apr.  1, 1968 


Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 


Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1,1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1,1992 


Apr.  1, 1992 
Apr.  1, 1992 

Apr.  1, 1992 


Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 

Apr  1.1992 


Apr.  1. 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1532 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
‘Apr.  1, 1990 
Apr.  1, 1992 
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Title 

Stock  Number 

Price 

Revision  Date 

27  Parts: 

1-199  . 

.  (869-017-00102-3) . 

..  3400 

Apr.  1, 1992 

200-End  . 

.  (869-017-00103-1) . 

11.00 

•Apr.  1, 1991 

28  . 

.  (869-017-00104-0) . 

..  37.00 

July  1, 1992 

29  Parts: 

0-99 . 

,  (869-017-00105-8) . 

..  19.00 

July  1, 1992 

100-499  . 

,  (869-013-00106-6) . 

9.00 

July  1, 1992 

500-899  . 

.  (869-017-00107-4) . 

..  32.00 

July  1, 1992 

900-1899  . 

.  (969-017-00108-2) . 

16.00 

July  1, 1992 

1900-1910  (§§1901.1  to 
1910.999)  . 

.  (869-017-00109-1) . 

..  29.00 

July  1, 1992 

1910  (§§1910.1000  to 
end)  . 

..  (869-017-00110-4) . 

..  16.00 

July  1, 1992 

1911-1925  . 

..(869-017-00111-2) . 

9.00 

7  July  1,1989 

1926  . 

..  (869-017-00112-1) . 

14.00 

July  1, 1992 

1927-End  . 

..  (869-017-00113-9) . 

...  30.00 

July  1, 1992 

30  Parts: 

1-199  . 

..  (869-017-00114-7) . 

...  25.00 

July  1, 1992 

200-699  . 

..  (869-01 7-001 1 5-5) 

19  00 

July  1, 1992 
July  1, 1992 

700-End  . 

..  (869-017-00116-3) . 

...  25.00 

31  Parts: 

0-199  . 

..  (869-017-00117-1)  .... 

17.00 

July  1, 1992 
July  1, 1992 

•July  1, 1984 

200-End  . 

..  (869-017-00116-0)  .  . 

25.00 

32  Parts: 

1-39,  VoU  . 

...  15.00 

1-39,  Vol.  II . 

...  19.00 

•July  1, 1984 

1-39,  Vol.  Ill . 

...  18.00 

•July  1, 1984 

1-18S  . 

..(869-017-001198) . 

..  30.00 

July  1, 1992 

190-399  . 

..  (869817-00129-1) . 

..  33.00 

July  1, 1992 

400-629  . 

..  (869-017-00121-0)  .... 

29.00 

July  1, 1992 
•July  1, 1991 

630-699  . 

..  (869817-00122-8) . 

..  14.00 

700-799  . 

..  (869817-801238) . 

..  20.00 

July  1, 1992 

800-End  . 

..  (869817-00124-4)  .. 

20.00 

July  1, 1992 

33  Parts: 

1-124  . 

..  (869817-00125-2) . 

...  18.00 

July  1, 1992 

125-199  . 

..  (869817-00125-1) . 

...  21.00 

July  1, 1992 

200-End  . 

..  (869817-00127-9) . 

...  23.00 

July  1, 1992 

34  Parts: 

1-299  . 

..  (869817-00128-7) . 

...  27.00 

July  1, 1992 

300-399  . 

..  (869817-001298) . 

19.00 

July  1, 1992 

400-End  . 

..  (869817-00130-9) . 

...  32.00 

July  1, 1992 

35  . 

..  (869017-00131-7) . 

...  12.00 

July  1, 1992 

36  Parts: 

1-199  . 

..  (869017-001328) . 

...  15.00 

July  1, 1992 

200-End  . 

..  (869817-001338) . 

...  32.00 

July  1, 1992 

37  . 

..  (869817-00134-1) . 

...  17.00 

July  1, 1992 

38  Parts: 

*0-17  . 

...  (869017-001358) . 

...  28.00 

Sept  1, 1992 

18-End . r. . 

.  (869817-001368) . 

...  28.00 

Sept.  1, 1992 

39  . 

.  (869817-001378) . 

...  16.00 

July  1, 1992 

40  Parts: 

1-51  . 

...  (869817-001388) . 

...  31.00 

July  1, 1992 

52 . 

.  (869017-00139-2) . 

...  33.00 

July  1, 1992 

53-60  . 

(869817-001498) . 

...  36.00 

July  1, 1992 

61-80  . 

(869017-001418) . 

...  16.00 

July  1, 1992 

81-65  . 

(869817-00142-2) . 

...  17.00 

July  1, 1992 

00-TJ9  . 

(869817-00143-1) . 

...  33.00 

July  1, 1992 

100-149  . 

...  (869017-001448) . 

...  34.00 

July  1, 1992 

150-189  . 

...  (869017-00145-7) . 

...  21.00 

July  1, 1992 

190-259  . 

...  (869817-001468) . 

...  16.00 

July  1, 1992 

260-299  . 

...  (869017-001478) . 

...  36.00 

July  1, 1992 

300-399  . 

...  (869017-00145-1) . 

...  15.00 

July  1, 1992 

400-424  . 

...  (869017-001490) . 

...  26.00 

July  1, 1992 

425-699  . 

...  (869017-001508)  .  . 

26.00 

July  1, 1992 
July  1, 1992 

700-789  . 

...  (869017-00151-1) . 

...  23.00 

790End  . 

...  (869817-001528)  . 

...  25.00 

July  1, 1992 

41  Chapters: 

1, 1-1  to  1-10  . 

....  13.00 

•July  1, 1984 

Title  Stock  Number 

1, 1-11  to  Appendix,  2  (2  Reserved) . 

38  . 

7  . 

Price 

....  13.00 

....  14.00 
6.00 

Revision  Date 

•July  1, 1964 
•July  1, 1984 
•July  1, 1964 
•July  1, 1984 

8  . 

....  4.50 

9  . 

....  13.00 

•July  1, 1984 

10-17 . 

. * . . . 

....  9.50 

•July  1, 1984 

18,  Vol.  1,  Parts  18 . 

....  13.00 

•July  1, 1984 

18,  Vol.  II,  Parta  5-19 . 

....  13.00 

•July  1, 1984 

18,  Vol.  Ill,  Parts  2082  .... 

....  13.00 

•July  1, 1984 

10-100  . 

....  13.00 

•July  1,1984 

1-10Q  . 

.  (869817-001538) 

9.50 

July  1, 1992 
July  1, 1992 

101  . 

.  (869817801548)  ..... 

....  28.00 

102-200  . 

.  (869817801554)  ... 

11.00 

•July  1,1991 
July  1, 1992 

201-End  . 

.  (86981780156-2) . 

....  11.00 

42  Parts: 

*1899  . 

.  (86981780157-1)  .... 

....  23.00 

Oct.  1,1992 

400-429  . 

.  (86981380159-1)  .... 

....  21.00 

Oct  1, 1991 

•430-End  . 

.  (86981780159-7) 

31  00 

Oct  1, 1992 

43  Parts: 

1-999  . 

.  (869813801618)  .... 

....  20.00 

Oct  1, 1991 

•10008999  . 

(869817801618) 

30.00 

Oct  1,1992 
Oct  1, 1992 

•4000-End  . 

.  (86981780162-7)  .... 

13.00 

44  . 

.  (869817801638)  .... 

....  26.00 

Oct.  1, 1992 

45  Parts: 

1-199  . 

.  (869813  001658)  .... 

18.00 

Oct  1, 1991 

200-499  . 

.  (86981  MVM  66-4) 

12.00 

Oct  1, 1991 
Oct  1, 1991 

500-1199  . 

.  (86981380167-2) 

26.00 

1200-End  . 

.  (869817801678)  .... 

....  20.00 

Oct.  1, 1992 

46  Parts: 

1-40 . 

.  (86981380169-9)  ... 

....  15.00 

Oct  1, 1991 

4189  . 

.  (869-01780169-4)  ... 

....  16.00 

Oct  1,1992 

*7089  . 

.  (869-017801708)  ... 

8.00 

Oct  1, 1992 

90-139  . 

.  (869813801728)  ... 

....  12.00 

Oct  1, 1991 

140-155  . 

.  (86981380173-7)  ... 

....  10.00 

Oct.  1. 1991 

155-165  . 

.  (86981780173-2)  ... 

....  14.00 

•Oct  1, 1991 

166-199  . 

.  (86981780174-1)  ... 

....  17.00 

Oct.  1, 1992 
Oct  1,  1992 

200899  . 

.  (869817801758)  ... 

....  22.00 

•500-End . 

.  (86981780175-7)  ... 

....  14.00 

Oct.  1, 1992 

47  Parts: 

*0-19  . 

.  (869017801778)  ... 

....  22.00 

Oct  1, 1992 

2089  . 

.  (869813801798)  ... 

....  19.00 

Oct  1,1991 

*4089  . 

.  (869817801791)  ... 

....  10.00 

Oct  1, 1992 

70-79  . 

.  (869813801818)  ... 

....  18.00 

Oct  1, 1991 

80-End . 

.  (869813801828)  ... 

....  20.00 

Oct  1, 1991 

48  Chapters: 

1  (Parta  181)  . 

..  (86981380183-4)  ... 

....  31.00 

Oct  1, 1991 

1  (Parts  52-99) . 

..  (869817801838)  ... 

....  22.00 

Oct.  1, 1992 

2  (Parta  201-251)  . 

..  (869817801848)  ... 

....  15.00 

Oct  1, 1992 

2  (Parta  252-299)  . 

..  (869017801858)  ... 

....  12.00 

Oct  1, 1992 

*38  . 

..  (869017801854)  ... 

....  22.00 

Oct  1, 1992 

7-14 . 

..  (86901780187-2)  ... 

....  30.00 

Oct  1, 1992 

15-End . 

..  (86981380189-3)  ... 

....  30.00 

Oct.  1, 1991 

29-End . 

(869017801898)  ... 

....  16.00 

Oct.  1, 1992 

49  Parts: 

1-99 . 

..  (869813801997)  ... 

.  20.00 

Oct  1, 1991 

100-177  . 

..  (869013801918)  ... 

.  23.00 

Dec.  31, 1991 

178-199  . 

..  (869013801928)  ... 

.  17.00 

Dec.  31, 1991 

200899  . 

..  (869013801991)  ... 

.  22.00 

Oct  1, 1991 
Oct.  1, 1991 
Oct.  1,  1991 

400-999  . 

..  (869013801948)  ... 

.  27.00 

1000-1199  . 

..  (869013801958)  ... 

.  17.00 

*1200-End  . 

..  (869017801991)  ... 

.  21.00 

Oct  1,1992 

50  Parts: 

1-199  . 

..  (869813801978)  ... 

.  21.00 

Oct.  1, 1991 

200-599  . 

..  (869017801988)  ... 

.  20.00 

Oct  1,1992 

800-End  . 

..  (869013801991)  ... 

....  17.00 

Oct  1, 1991 

CFR  Index  and  Findings 

Aids . 

..  (869817800591)  ... 

.  31.00 

Jan.  1, 1992 

Complete  1993  CFR  set . 

.  775.00 

1993 

Microfiche  CFR  Edition:  * 

Complete  set  (one-time  mailing)  . 

.  188.00 

1990 

vi 
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thi* 


Stock  Number 


Pries  Revision  Dal* 


Complete  Ml  (on#  time  mailing)  . . 168.00 

Complete  oat  (one  Mato  maMng)  . . . .  168.00 

Subscription  (meMed  as  Issued) ..... _  22100 

Individual  copies  . . . - . . . .  2J)0 


1991 

1962 

1993 

1993 


10tcMJM  TWs  3  b  si  snoud  compMon,  Mi  yoiuu  md  •!  previous  volumes 
should  bs  Mtslnsd  m  i  psrvnsnsnt  ukvvnci  source 
•Tho  Jsly  1,  19SS  edMon  el  32  CPU  Puts  1-189  contains  a  noli  only  lor  Pats 

tee  » — § — » —  r  __  4.S  ^  ^  a^^  1^^.  e »_sm —  flarailadiiMia  ba  Dab  6 

I*vl  KlvIWie.  rW  WW  IvH  RU  W  BR  UPfilM  eCtJUIliiiuti  nejuSBOOni  m  raw  !• 

mMuwidl  ebm  PCD  1 1 n L  i---  —  -A  M  s. .s..  |  4ASi  A«aSe 

vOWU"  UR  Ui'66  vr  n  /vMrfHN  WWQ  IS  ^R  SRj  ty  V^nHnWr^  UHJN  pRKH 

’The  My  1,  1906  edMon  ot  41  CFR  Chapter*  1-100  con  tale*  a  note  only  lor 
CNpUfi  i  Id  48  Inclusive  For  bis  Ml  Ml  of  procurement  ngulitioni  In  ChsplM 
1  a  40,  consult  ttw  otavsn  CFR  vohaaaa  la  Quid  aa  tt  My  1,  1964  containing  thoaa 
chaptori. 

4 Mo  amondmonli  a  Mo  voiunw  ana  prosnrigtood  during  6m  ported  Jan.  I, 
1967  lo  Doc  31,  1901.  Tho  CFR  voiumo  loouod  January  1,  1967,  should  bo  retained. 

’No  amondmonli  to  Mo  volume  wore  promulgated  during  lha  patlnd  Apr.  1, 
1990  to  Mar.  31,  1961.  Tht  CFR  vohmw  laaead  Apt  1,  1990,  ahouid  ba  mtainad. 

1  No  amandmanta  a  Ma  vohaaa  aai  promulgalad  during  thu  parted  Apr.  1, 
INI  to  Mar.  30,  1998.  Tha  CFR  vohaaa  laaead  April  1,  1991,  ahouid  bo  lotolnid. 

7  No  amandmonta  to  Ma  voiunw  warn  promulgalad  during  lha  parted  July  1, 
1989  to  Juna  30,  1902.  Tha  CFR  vohaaa  laauad  July  1,  1999,  ahouid  bo  rotahwd. 

'No  amaadmonts  la  tils  vohaaa  was  promulgated  during  6m  parted  July  1, 
1991  to  Juna  30,  19K.  Tha  CFR  vohaaa  laauad  July  1,  1901,  ahouid  be  retained, 
'No  ontoiidmonte  to  Ma  vohono  wart  promutgatod  during  Pw  parted  Octobar 
1,  1901  to  Ssptombar  30,  1002.  Tht  CFR  voiunw  teautd  Octobar  1,  1001,  should 
bs  ftMnsd 
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